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L— ON  THE  HINDXJ  AND  MAHOMADAN  LAWS,  AS 
ADMINISTERED  IN  INDIA,  AND  IN  CONNECTION 
WITH  ENGLISH  LAW.    By  W.  H  BENNET,  Esq. 

[Bead  2^th  May,  1858.] 

A  SHORT  twelve  months  since  the  state  of  India,  its  products, 
its  history,  its  internal  governments,  its  religions,  customs,  and 
laws,  were  almost  a  sealed  book  to  the  general  British  com- 
munity. In  the  highest  as  well  as  in  the  most  obscure  places, 
the  greatest  apathy  upon  these  momentous  subjects  prevailed. 
Men  of  the  educated  classes  were  not  ashamed  to  avow  an 
ignorance  participated  in  by  all  others ;  and  the  paucity  of 
British  senatoiB,  when  Indian  questions  were  to  be  discussed, 
was  a  standing  joke  amongst  those  whose  interest  or  curiosity 
had  directed  their  attention  towards  them.  Yet  India  had 
produced  some  of  the  most  illustrious  of  Englishmen — a  Wel- 
lington— a  Clive — and  above  and  before  all,  Warren  Hastings, 
without  doubt  one  of  the  greatest  men  that  ever  existed — one 
who  must  be  so  considered,  the  times  and  surrounding  circum- 
stances being  taken  into  account— either  as  the  governor  and 
administrator  of  an  immense  extent  of  country,  as  the  ruler 
of  hostile  nations,  or  as  the  promulgator  of  a  system  for  the 
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administration  of  law  amongst  the  nations  of  India^  the  prin- 
ciples upon  which  it  was  founded  having  existed  to  the  present 
hour.  Even  Ix)rd  Macanlay,  the  partial  essayist,  with  no 
intention  to  exalt  his  character,  admits  ^'  that  Hastings  was 
the  first  foreign  ruler  who  succeeded  in  gaining  the  confidence 
of  the  hereditary  princes  of  India,  and  who  induced  them  to 
lay  open  to  English  scholars  the  results  of  the  old  Brahminical 
theology  and  jurisprudence." 

*  As  by  the  wave  of  a  magician's  wand  all  this  is  changed ! 
Thanks  to  our  parliamentary  debates,  to  peripatetic  lecturers, 
to  readers  of  papers,  our  '^own  correspondents,"  and  other 
sources  of  information,  the  seal  of  the  book  has  been  removed, 
and  some  of  its  pages  made  a  little  more  intelligible  to  us.' 
The  subject  has  become  one  of  indescribable  interest  to  our 
senators ;  it  is  at  this  moment  the  war-cry  of  opposite  political 
parties ;  the  subject  of  most  anxious  conversation  in  our  home 
circles ;  the  very  urchins  in  our  streets,  &miliar  with  the  names 
of  Delhi  and  Wilson,  Oawnpore,  Lucknow,  and  Havelock, 
shout  into  our  ears  the  earliest  intelligence  from  India.  May 
not  all  this  be  the  harbinger  of  great  good  ?  I  believe  it  to  be 
so.  Of  this  I  am  quite  sure,  that  one  of  the  branches  of  this 
all-important  subject,  to  which,  this  evening,  I  venture  to  call 
the  attention  of  the  society,  the  Laws  and  Jurisprudence  of 
India,  will  have  its  full  share  of  interest  and  deep  and  careful 
consideration. 

The  connection  of  Hindii  and  Mahomadan  laws  with  Eng- 
lish law  may  appear  at  first  sight  to  be  a  very  '^unholy 
alliance ; "  but,  on  a  comparison  of  the  grounds  and  principles 
of  these  several  laws  with  each  other,  it  will  be  found  that 
there  is  not  so  great  a  degree  of  antagonism  as  might  be  anti« 
cipated,  each  being  based  upon  the  natural  and  fundamental 
grounds  of  all  law-— commanding  and  rewarding  what  is  right, 
prohibiting  and  punishing  what  is  wrong.  Indeed,  in  several 
most  important  particulars  the  similarity  is  remarkably  strong, 
as  I  shall  attempt  to  show  hereafter ;  the  differences  consisting 
only  in  the  application  of  those  fundamental  prindples  to  the 
circumstances  of  any  given  case. 

It  would  be  simple  affectation  to  allude  in  detail,  before  a 


AS  ADHIHISTEKBD  IN  INDIA.  3 

meeting  like  the  present,  to  the  geographical  Boperfides  of 
ladia,  its  immense  popolation,  its  various  nations  and  lan- 
guages, its  former  history  of  semi-bwbaroas  conquerors^  or  its 
ciTilised  European  merchants^  sabseqaently  its  inraders  and 
present  posseasors.  It  will  he  safficient  to  say,  that  from  the 
earliest  period  of  time  down  to  the  conquest  of  India  by 
Tamerlane  or  Timour  in  1398,  the  Gentoo  or  Hindti  law  was 
the  rule  of  action  of  the  whole  of  the  continent  of  Hindustan. 
After  that  time,  as  the  power  of  the  Mogul  began  to  be  con- 
solidated, the  Mahomadan  law  has  almost  divided  the  supre- 
macy with  the  Hindu;  indeed,  in  some  respects,  superseding  it. 

The  Gentoo  or  Hindii  law,  like  our  own,  is  a  mixture  of 
religious  observances  and  positive  rule.  The  Mahomadan  law 
is  embodied  and  comprised  in  the  Koran,  so  far  a  purely 
religious  ritual,  but  containing  the  grounds  of  civil  jurispru- 
dence. 

The  Hindii  law  is  of  the  greatest  antiquity ;  very  careful 
English  writers  upon  the  subject  have  considered  it  to  have 
taken  form  and  consistence,  as  it  at  present  exists,  at  least 
1000  years  he/ore  Christ.  The  Mahomadan  law,  as  we  all 
know,  dates  from  the  promulgation  of  the  Eorftn — this  in 
general  terms  may  be  considered  as  taking  its  origin  600 
years  after  Christ 

Beligion  forms  an  integral  part  of  the  laws,  both  of  the 
Hindoo  and  the  Musselman,  as  they  are  respectively  believed 
by  them  to  be  of  direct  divine  revelation. 

I  purpose  to  invite  your  attention  to  the  leading  and  pro- 
minent features  of  these  two  systems  of  laws ;  then  shortly 
to  state  the  circumstances  attending  the  introdaction  of 
English  law  into  the  three  Presidencies ;  and  the  provisions 
which  were  made  by  the  supreme  government  for  the  adminis* 
txation  of  the  Hindd  and  Mahomadan  laws  amongst  the 
natives  of  India.  I  should  premise  that  I  abstain  from 
noticing  at  all  the  criminal  laws  either  of  the  Hindoos  or 
Musselmen.  The  translation  of  Menu  sufficiently  made 
known  what  the  criunnal  law  of  the  Hindoos  was.  That, 
however,  is  now  completely  superseded  by  the  Mahomadan 
system.    Nor  shall  I  make  any  reference  to  our  own  criminal 
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law  as  administered  in  India.  To  those  who  are  carious  on 
this  subject;  the  perusal  of  the  Draft  of  the  Criminal  Code 
composed  by  the  present  Lord  Macaulay,  shortly  after  he  was 
appointed  fourth  member  of  Council  in  1833 ;  the  reports  of 
the  Indian  law  commission,  lately  presided  over  by  the  Master 
of  the  Bolls,  and  some  short  time  since  published ;  and  the 
correspondence  which  took  place  with  reference  to  all  these 
between  the  authorities  in  India  and  in  England,  would  not 
only  furnish  them  with  a  great  intellectual  treat,  but  give 
them  also  a  curious,  as  well  as  useful,  insight  into  the  delays, 
the  caprices,  and  the  mode  of  dealing  with  matters  of  most 
vital  importance,  when  these  have  reference  to  prospective 
legislation  in  India. 

1.  As  TO  Hindu  Law  : — ^This  may  be  divided  into  two 
parts.  That  which  the  Hindoos  believe  to  have  been  revealed 
direct  from  6rahm&  or  the  supreme  deity — ^which  constitutes 
the  "  Vedas ; "  and  that  which  they  believe  to  have  been  com- 
posed by  inspired  writers  who  have  recorded  holy  precepts, 
for  which  a  divine  sanction  is  presumed.  The  "  Vedis  "  princi- 
pally concern  Eeligion  and  its  ceremonials ;  the  "  Smriti " 
(what  was  remembered)  containing  the  general  body  of  law, 
civil  and  criminal.  That  law  is  to  be  sought  in  the  Institutes 
or  Collections  attributed  to  holy  sages.  These  are  very 
numerous,  according  to  some  writers  amounting  to  eighteen ; 
according  to  others,  to  twice  that  number.  The  Hindoos 
revere  these  Institutes  as  containing  a  system  of  sacred  law 
confirmed  by  the  Veda  itself.  This  would  appear  to  be 
demonstrated  from  the  text,  thus  translated  by  Sir  William 
Jones,  according  to  the  gloss  of  Sancara: — ^^^God,  having 
created  the  four  classes,  had  not  yet  completed  his  work ;  but 
in  addition  to  it,  lest  the  royal  and  military  class  should 
become  insupportable  through  their  power  and  ferocity,  he 
produced  the  transcendent  body  of  law ;  since  law  is  the  king 
of  kings,  far  more  powerful  and  rigid  than  they,  nothing  can 
be  mighter  than  law,  by  whose  aid,  as  by  that  of  the  highest 
monarch,  even  the  weak  may  prevail  over  the  strong."  The 
t>harma  Shastr^,  or  Institutes  of  Menu,  is  of  the  very  highest 
authority— believed  by  the  Hindoos  to  be  not  only  the  oldest 
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worky  bat  the  most  holy  after  the  Yedas,  and  to  be  implicitly 
followed.  The  Code  of  Mena  is  divided  into  twelve  books — 
I  need  not  state  their  names,  nor  the  character  of  the  divisions 
of  the  sabject-matter  of  each.  It  may  be  safficient  to  say  the 
Commentaries  and  Digests  founded  npon  them  are  very 
numerous.  This  is  accounted  for  principally  from  the  fact, 
that  each  dynasty  in  India,  at  its  commencement,  gave  out  as 
a  rule  of  its  government  a  new  commentary,  or  new  digest 
of  ancient  Text-Books.  To  this  circumstance  may  also  be 
attributed  the  fact  that,  in  the  several  parts  of  India,  there  are 
various  schools  or  sects  of  jurisprudence.  The  school  of 
Benares,  in  Central  India,  governed  by  the  authority  of  one 
set  of  commentaries ;  in  the  north-west,  south,  and  west  of 
India  by  others.  These  of  course  are  all  particularly  desig- 
nated as  the  Mi takshara^  the  Yyasa  Pur&nas,  the  Mit'hild,  and 
various  others.  I  do  not  trouble  you  with  further  names; 
but  it  may,  however,  be  noticed  in  passing,  that  that  which  is 
called  '^  the  Digest,'*  is  the  work  most  familiarly  known  to 
English  students  of  Hindii  law,  was  completed  at  the  instance 
of  Sir  William  Jones  by  an  eminent  native  Pundit  ( Jaggana- 
tha),  and  translated  from  the  original  Sanscrit  by  Mr.  Cole- 
brooke.  It  consists,  like  the  '^  Boman  Digest,"  of  texts  collected 
from  works  of  authority  extant  in  the  Sanscrit  language  only, 
having  the  names  of  their  several  authors  prefixed,  together 
with  an  ample  commentary  by  the  compiler.  In  restricting 
this  compilation  to  the  law  of  ^^  contracts  and  succession,"  he 
has  omitted  the  laws  relating  to  pleading  and  evidence,  and 
other  questions  which  are  of  course  necessary  to  be  studied, 
to  assist  Courts  of  Civil  Judicature  in  deciding  private  contests, 
according  to  the  laws  which  the  Hindu  subjects  of  Great 
Britain  hold  sacred. 

The  work  upon  Hindii  Law  to  which  I  have  been  most 
indebted  in  my  researches  upon  the  subject,  has  been  that  by 
Sir  Thomas  Strange,  on  Hindd  Law,  published  here  in 
1830  (a).  The  author  was  a  man  of  most  estimable  character. 

(a)  **  Hindif  Law ;  principally  with  reference  to  snch  portions  of  it  as  con- 
cern the  adminiftration  of  joBtice  in  the  King's  Courts  in  India. — ^London : 
Parbwy  &  Co.,  1830." 
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He  was  first  recorder  and  subsequently  the  first  Chief  Justice 
at  Madras.  He  is  represented  '^  to  have  possessed  most  of  the 
qualities  requisite  for  an  Indian  Judge— of  disposition  mild 
and  manners  courteous ;  and,  although  he  had  not  attained 
any  great  knowledge  of  the  languages  of  India,  he  was  imbued 
with  a  strong  predilection  in  favour  of  the  natives,  and  spared 
no  pains  and  omitted  no  opportunity  of  gaining  information 
upon  the  subject  of  their  laws  and  institutions."  This  work, 
with  others  by  Sir  W.  Jones,  by  H.  Oolebrooke,  Sir  P. 
McNaghten,  Mr.  Ward,  and  Mr.  Ellis,  furnish  a  complete  body 
of  Hindti  law,  so  far  as  concerns  the  administration  of  it  by 
English  tribunals  amongst  the  natives  of  India.  I  have 
adopted  the  classification  of  the  subjects  of  law  which  Sir  T. 
Strange  introduced  :^— 

These  are^  1.  On  Property  in  general 

2.  On  Marriage. 

3.  On  the  Paternal  relation. 

4.  On  Adoption. 

5.  On  Slavery.    This,  however,  has  become  obso- 

lete,by  theentire  abolitionof  slavery  through- 
out India  since  the  work  was  published. 

6.  On  Inheritance ;  embracing  the  disabilities  to 

inherit,  and  the  charges  on  the  Inheritance. 

7.  On  Partition. 

8.  On  Widowhood. 

9.  On  the   Testamentary  Power;   and  lastly, 

on  Contracts. 

Now,  on  two  of  these  great  branches  of  Law,  I  mean  ^  In- 
heritance^ and  ^'Contract,"  our  charters  and  legislative 
enactments  relating  to  India  specially  provide,  that  where 
these  are  the  subjects  of  contest  between  natives,  the  Hindii 
and  Musselman  laws  are  to  be  administered  between  them  by 
the  Judges  of  our  Supreme  and  the  Company's  Native  Courts; 
but  the  other  heads  of  Jurisprudence  before  mentioned,  are  so 
blended  and  mixed  up  with  the  law  of  '^  Inheritance "  and 
''  Contract,''  that  it  is  impossible^  without  a  competent  know- 
ledge of  them,  to  do  justice  to  the  latter.    The  Testiunentary 
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Power  may,  at  first  sighti  appear  an  anomaly — as  it  was 
strictly  unknown  to  the  Hindoos  prior  to  British  rule  in  India. 
It  is,  however,  established  at  one  of  the  Presidencies  by  law, 
and  in  exercise  at  all.  This  power  is,  however,  a  modified 
one.  A  Hindoo  cannot  devise  or  bequeath  property  which 
could  not  have  been  the  subject  of  gift  or  partition  during  his 
lifetime — ^in  other  words,  he  cannot  confer  upon  a  stranger, 
or  his  own  kin,  by  will  (a  donation  in  contemplation  of  death), 
what  he  could  not  bestow  by  deed  of  Gift  or  partition  of 
Patrimony  during  his  life. 

A  few  words  on  Property  in  general,  as  defined  by  Hindu 
law.  In  all  stages,  and  in  all  parts  of  the  world,  property  is 
necessarily  divided  into  moveable  and  immoveable. 

Land,  as  a  necessary  consequence,  takes  the  lead  in  point  of 
importance.  It  has  always  been  peculiarly  so  with  the  Hin- 
doos, at  all  times  an  agricultural  rather  than  a  commercial 
people.  As  to  the  sovereignty  of  the  soil — ^it  is  laid  down  by 
one  of  the  Institutes  of  Menu,  that  ^*  cultivated  land  is  the 
property  of  him  who  cut  away  the  wood,  or  who  cleared  and 
tilted  it"  (a),  of  the  produce  of  which  the  ordinary  proportion 
accruing  to  the  sovereign  was  a  sixth,  and,  in  times  of  urgent 
distress,  a  fourth.  It  has  always  been  the  fund  destined  for 
the  provision  of  families ;  and  the  right  to  it  has  been  clung 
to^  both  by  the  Hindoos  and  Musselmen,  with  a  tenacity  of 
which  we  are  at  this  moment  witnessing  the  force  in  Oude. 
It  was  the  same  when  the  Musselmen  of  the  North  subjugated 
the  Central  and  Southern  Hindii  nations.  The  Hindoo  then 
became  the  mere  cultivator  of  the  soil  under  his  Ma- 
homadan  taskmaster;  but  even  then  he  possessed  a  quasi 
proprietary  right  in  a  share  of  the  produce  of  the  land — which 
vxu  descendible.  The  right  to  the  proprietorship  in  the  soil 
itself f  was  endeavoured  to  be  restored  to  the  Hindoo  by  Lord 
Comwallis  in  1793,  who,  by  his  celebrated  ^'  Permanent  Land 
Settlement,''  so  far  restored  it  as  to  fix,  payable  in  money,  the 
proportion  to  which  the  state  should  be  entitled,  leaving  to 
the  possessor  of  the  land  after  this  deduction,  the  unrestrained 

(a)  Heniiy  cb.  ix.  52. 53,  "  Memoir  an  Central  India,  by  Sir  John  Malcolm," 
YoU  iL  p.  1, 


8        ON  THE  HINDU  AND  MAHOMADAN  LAWS; 

power  of  alienation,  to  be  regulated  only  by  native  law. 
What  appears  to  us  to  be  a  singular  distinction  in  the  Hindi! 
system  as  to  property  is,  the  division  of  it  into  ^^  ancestral " 
and  *^  aelf-ixcquired:^^ — thus,  if  any  of  the  first  be  lost  in  the 
time  of  the  ancestor,  and  recovered  by  the  heir,  it  is  no  longer 
looked  upon  as  ancestral,  but  considered  as  self-acquired — 
while  what  has  been  acquired  through  the  use  of  the  patri- 
mony is  deemed  ancestral  (a).    Very  much  as  if  an  English- 
man who,  as  heir-at-Iawy  had  recovered  by  ejectment  his 
ancestor's  estate,  should  forthwith  become,  not  the  heir  to  his 
father  as  regarded  that  estate — but  an  original  Purchaser 
and  Possessor  for  valuable  consideration.    Another  very  ma- 
terial difference  prevails  in  Hindd  law  as  to  property — which 
is,  that  whilst  with  us  land  descends  to  the  heir-at-law,  and 
the  personal  goods  vest  in  a  personal  representative ;  by  the 
Hindu  law,  real  and  personal  estate  are  alike  descendible  to 
the  same  relatives,  and  subject  to  the  same  incmnbrances  (b). 
This  being  so,  Property  is  again  divided  into  distinct  ve- 
lations : — 

1.  Family  property ;  in  which  the  heqd  of  the  family  is  a 
quasi  trustee  for  numerous  interests ;  and  which  the  Shastras 
have  shewn  great  anxiety  to  protect.    By  them,  the  sons  of  a 
man  are  considered  as  having  with  their  father,  by  birth,  so 
far  a  co-ordinate  interest  in  that  part  of  it  which  is  ancestral, 
that  if  he  thinks  proper  to  come  to  a  partition  of  it  in  his 
lifetime,  he  must  divide  it  in  certain  given  proportions,  that 
is,  to  them  and  himself  in  equal  shares;  nor  is  it  in  his 
power  to  alienate  any  considerably  portion  of  it  without  their 
concurrence.    Ancestral   land   is,  with  the   Hindoos,    like 
dignities  with  us,  inherent  in  the  blood,    The  attempt  to 
alienate,  without  the  privity  and  concurrence  of  all  proper 
parties  and  with  all  due  forms,  is  treated  as  a  symptom  of 
insanity,  and  void  upon  that  ground ;  precisely  the  effect  of 
the  Roman  law  in  the  case  of  ^n  ^'  inofficious  testament "  (c). 
2.    Into    private,    separate,    or    self-acquired    property; 
acquired  by  one  not  the  head  of  a  family,  (md  enjoyed  and 

(a)  Menu;  ch.  ix.  209.    3  Dig,  34a. 

(6)  Strange,  toL  L  17.  (o)  2  Dig.  118. 
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disposed  of  by  him  as  he  pleases,  his  heirs  or  descendants  not 
being  objects  of  l^al  care.  He  has  full  power  to  alienate  it, 
without  consulting  any  one.  This  is  declared  by  the  Hindd 
law  to  be>  '^  the  act  of  a  person  who  is  his  own  master,  and 
consequently  valid  "  (a). 

3.  "  Stridana ;  or,  emphatically  "  Woman's  Property,"  the 
term  being  derived  from  sri,  a  female,  and  dhana^  wealth,  not 
necessarily  meaning  money ;  it  may  consist  of  any  thing  of 
value,  as  land,  &c.,  but,  as  it  more  usually  does,  of  jewels  or 
other  ornaments.  To  this  class  of  property  very  peculiar 
rules  ore  applicable— some  of  them  not  unlike  what  we 
understand  by  the  term  '^  separate  use."  To  constitute  it,  it 
must  have  been  the  gift,  not  of  a  stranger,  but  of  a  husband 
or  some  one  or  other  of  the  owner's  near  relations.  The 
Strid&n&  of  a  married  woman  is  hers  absolutely,  and  at  her 
death  in  the  lifetime  cf  her  husband,  it  descends  in  a  course  of 
inheritance  peculiar  to  itself  (&). 

4  The  property  of  ^'  Religious  Institutions,"'  regulated  by 
laws  not  unlike  our  own,  when  the  property  devoted  to  cha- 
ritable purposes  is  not  inheritable  at  all  as  private  property, 
but  the  possession  and  management  of  it  passes  by  inheritance 
subject  to  the  charitable  use. 

5.  Property  partaking  of  *^Jura  Begalia,"  which  it  is 
unnecessary  further  to  refer  to. 

One  word  as  to  the  title  to  property.  A  valid  title  by  the 
Hindi!  law  is  only  such  when  possession  has  been  obtained 
under  it,  and  for  this  possession  of  part  \a  possession  of  the 
whola  To  make  a  complete  legal  title,  there  must  be  ''juris 
et  seizinsB  conjunctio."  Occupancy  alone  is  not  sufficient  to 
constitute  a  right  without  a  title ;  and  the  production  of  a 
title  will  not  suffice,  unsupported  by  occupancy — a  right 
resulting  only  from  the  union  of  both.  A  title,  however,  may 
be  inferred  from  length  of  possession — the  Hindd  law  being, 
in  this  respect,  substantially  our  own.  Blackstone  says  (c), 
^  Occupancy  may,  by  length  of  time  and  negligence  of  him 

(a)  2  Dig.  156. 

(6)  Strange,  ch.  x.  on  Widowhood,  p.  246. 

(c)  2  Blackst.  Comm.  196,  twelfth  edition. 
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who  has  the  right,  ripen  by  degrees  into  a  perfect  and  in- 
defeasible title "  (a). 

With  regard  to  the  Hindti  law  of  Inheritance,  I  bad  pro- 
posed to  go  a  little  more  into  detail  in  a  subsequent  part  of 
this  paper,  comparing  its  principal  elements  with  the  Ma- 
homadan  and  English  laws  upon  the  same  subject.  This,  it 
had  occurred  to  me,  would  be  interesting  to  the  meeting  as  a 
matter  of  curiosity — giving,  as  it  were,  a  bird's-eye  view  over 
a  branch  of  jurisprudence,  in  itself  of  paramount  importance 
to  every  member  of  a  community;  but  I  found  that  the 
statement  of  it  would  necessarily  have  occupied  so  much  of 
your  time  that  I  have  deferred  it 

A  paper  upon  Hindfi  law,  without  some  notice  of  the 
Punchayeti,  or  Courts  of  Arbitration,  would  be  incomplete  (6). 
These  were  either  stationary,  being  held  in  the  town  or 
village;  or  moveable,  held  in  field  or  forest  —  a  tribunal 
superinfcended  by  a  chief  judge,  appointed  by  the  rajah  or 
sovereign,  or  by  the  sovereign  himself  in  person.  These 
courts  were  constituted  by  voluntary  consent  of  the  parties,  as 
to  the  arbitrators.  To  accommodate  or  determine  a  dispute 
between  the  contending  parties,  the  Jieada  of  the  family,  or 
the  chief  men  of  the  society,  or  the  inhabitants  of  the  town  or 
village,  selected  a  referee  approved  by  both  parties.  Amongst 
persons  who  lived  in  the  forest,  the  assembly  for  determining 
litigation  was  held  in  the  wilderness;  among  those  who 
belonged  to  the  army,  in  the  camp ;  and  among  merchants 
and  artisans,  in  their  societies.  The  places  of  resort  for 
redress  were — ^1.  The  court  of  the  sovereign,  who  was  assisted 
by  learned  Brahmins  or  assessors;  it  was  ambulatory,  like 
our  Guria  Begis^  being  held  where  the  king  abided  or  so- 
journed.   2.  The  tribunal  of  the  chief  judge,  appointed  by  the 

(a)  A  remarkable  case  occurred  in  1810.  The  qaestaon  put  to  the  Pundits 
of  the  court  was  this :  **  If  the  proprietor  of  a  propertj  authorize  another  to 
take  possession  of  it,  and  perform  his  funeral  ceremonies  after  bis  death,  and 
die,  learing  an  heir-at-law,  is  the  latter  disinherited  ?  "  The  answer  was-^ 
"  The  gift  of  the  owner  in  his  lifetime  was  competent ;  and  takes  effect  upon 
his  death." 

(b)  By  H.  T.  Colebrooke.  Extracted  from  Tucker's  Financial  Stotement- 
1  Strange,  321. 
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sovereign,  and  sitting  with  three  or  more  assessors ;  this  was 
a  stationary  court,  held  at  an  appointed  place.  3.  Inferior 
jadges,  appointed  by  the  sovereign  for  local  jurisdiction. 

The  gradations  of  Arbitration  were  three.  1.  Assemblies 
of  townsmen,  or  meeting  of  persons  belongii^  to  various 
tribes,  and  following  different  professions,  but  inhabiting  the 
same  place.  2.  Companies  of  traders  or  artisans,  conventions 
of  persons  belonging  to  difierent  tribes,  but  subsisting  by  the 
exercise  of  the  same  calling.  3.  Meetings  of  kinsmen,  or 
assemblages  of  relations  connected  by  consanguinity. 

The  technical  terms  in  the  Hindii  law  for  these  three  gra- 
dations of  assemblies  were  also  three.  1.  Pug&,  2.  Srinl,  and 
3.  Cnla.  Their  decisions  or  awards  were  subject  to  revision 
— an  unsatis&ctory  decision  of  the  Cnla  or  Familg  was 
revised  by  the  Srinf  or  Oompcmy^  as  less  liable  to  suspicion  of 
partiality  than  the  kindred — an  unfavourable  decision  of 
fellow-artisans  was  revised  by  the  ^'Puga,"  or  ossenMy  of 
inhabitants^  who  were  still  less  to  be  suspected  of  partiality. 
From  the  award  of  the  Pugft,  or  asaembkfy  an  appeal  might  be 
had  to  the  Court  of  the  Chief  Judge,  and  thence  to  the 
Baiah  or  Sovereign  in  person.  Thus  the  Punchayeti  were 
not  in  the  nature  of  a  jury,  or  a  rustic  tribunal,  but  merely  a 
system  of  arbitration,  subordinate  to  regularly  constituted 
Tribunals  or  Courts  of  Justice. 

2.  As  to  Mahomadan  Law. 

The  Korftn,  as  before  stated,  is  the  foundation  of  all 
Mahomadan  Law.  In  the  firm  belief  of  all  good  Mussel- 
men,  it  is  a  work  of  divine  origin  and  inspiration — the  basis 
of  all  law — ^religious,  civil,  and  criminal.  As  the  Arabs,  at 
the  time  when  the  Korftn  was  first  promulgated  by  Mahomet 
— a  period  designated  by  Musselmen  writers  as  the  '^  Age  of 
Ignorance  "*  (a),  were  spread  over  that  part  of  the  globe  which 
had  been  in  the  possession  of  the  ancient  Jewish  race,  so  the 
law  as  expounded  by  the  Kor&n  bears  a  remarkable  similarity 
to  the  Jewish  law;  we  meet  with  singular  ccHucidences  at 
every  step.  The  state  of  Christianity,  at  that  time  divided 
into  endless  schisms  and  contentions,  torn  to  pieces  as  it  were 

(a)  Bale's  PreHminary  Discoune,  Sect  1. 
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by  the  perpetual  controversies  of  Nestorians,  Arians,  Sabel* 
lians,  and  others,  was  in  a  most  corrupt  state.  The  Jews,  an 
inconsiderable  and  despised  people  in  all  other  parts  of  the 
world,  were  in  Arabia  all-powerful,  which  it  is  believed  was  an 
inducement  with  Mahomet  to  endeavour  to  attach  them  to  his 
interests.  This  probably  may,  in  some  degree,  account  for 
this  great  similarity  in  the  two  laws. 

The  next  authority  in  Mahomadan  law  is  the  Sunn&hs 
(precepts),  or  Hadis  (traditions),  or  the  body  of  Oral  law, 
supposed  to  contain  the  actions,  precepts,  and  sayings  of 
Mahomet  himself,  not  written  during  his  life,  but  preserved 
and  handed  down  to  his  posterity  by  authorized  persons. 
There  are  other  sources  of  Mahomadan  law,  more  especially 
the  Ijm&a,  or  a  collection  of  decisions  of  the  immediate 
followers  of  the  prophet,  collected  by  learned  men  called 
Hafiz  (preservers)  (a),  which  is  looked  up  to  with  veneration  by 
all  Musselmen.    Another  called  the  '^Hid&yah,"  hereafter 
mentioned.    The  sect  which  is  known  by  the  name  of  Abu- 
Hanif&h,  a  great  writer  on  law,  and  who  lived  in  the  eighth 
century,  embraces   almost    the  whole  of  the  Mahomadan 
world  (&) ;  his  character  is  described  by  one  of  his  disciples  in 
the  most  high-flown  terms,  and  the  universality  of  his  influ- 
ence may  perhaps  be  accounted  for,  as  it  is  said  of  Hanif&h, 
'^  that  if  he  were  to  assert  a  wooden  pillar  was  made  of  gold^  he 
would  prove  it  to  you  by  argument."    Another  says,  ^'  that  no 
study  whatever  would  enable  any  man  to  rival  Hanifah  in  his 
knowledge  of  the  law."    It  appears  indeed  from  the  best 
authorities,  that  he  was  a  man  eminently  endowed  with 
science,  both  speculative  and  practical-H>f  a  mild  disposition 
and  tolerating  principles,  pious,  abstinent,  charitable,  and 
accomplished  beyond  all  others  in  legal  knowledge.    His  diffi- 
dence is  said  to  have  increased  with  the  extent  of  his  acquire- 
ments.   He  died  in  prison,  committed  for  refusing  to  be  made  a 
kazi  or  judge.    It  is  said  that  he  read  over  the  Kor&n  in  this 
prison  no  less  than  seven  thousand  times.    Mahomadanism, 
as  my  hearers  well  know,  is  also  divided  into  two  great  and 

(a)  An  appellation  given  to  any  one  who  knows  the  Korin  bj  heart. 
(()  Sale's  Preliminary  Discourse,  Sect.  S,  p.  155. 
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bostile  sects,  called  respectively  Biennis  and  Shi&hs— and  to 
shew  the  character  of  this  diyision  the  first  may  be  represented 
as  comprising  Turkey,  the  second,  Persia. 

These  differ  materially  in  the  interpretation  of  the  Eor&n, 
bat  more  with  respect  to  reli^ous  rites  and  ceremonies  than 
on  qnestions  of  property,  or  mere  right  and  wrong.  Both 
wets  were  found  in  India ;  but  since  the  English  have  become 
rulers,  the  contentions  and  mutoal  persecutions  of  these  two 
sects  have  ceased,  and  they  live  in  India  in  comparative 
harmony  together* 

The  Mahomadan  law-book  to  which  I  have  had  recourse 
in  my  endeavour  to  extract  the  principles  of  this  law,  has  been 
the  one  called  the  Hida^ah,  before  alluded  to,  composed  by 
Burkun » adrDe6n-ali,  who  died  about  the  year  1200  of  our 
era.  This  work  has  been  translated  by  Mr.  Hamilton,  and  is 
well  known  to  Indian  scholara  Warren  Hastings  was  the 
first  Englishman  who  brought  it  into  notice,  and  he  directed 
it  to  be  translated  from  the  original  Arabic  into  the  Persian 
langnage,  as  a  standard  work  for  the  guidance  of  the  native 
Mahomadan  courts  in  India  (a). 

Lieutenant-Colonel  Vans  Kennedy,  in  an  elaborate  paper 
published  in  the  Journal  of  the  Boyal  Asiatic  Society  (5),  has 
endeavoured  to  classify  the  principles  of  Mahomadan  law  in 
the  same  form  as  Blackstone  had  done  with  respect  to  English 
law,  viz.: — ^1.  As  touching  the  rights  of  persons.  2.  The 
rights  of  thinga  3.  Private  wrongs.  4.  Public  wrongs,  or 
crimes  and  misdemeanours ;  and  he  has,  in  my  opinion,  effected 
his  object  by  imparting  a  clear  understanding  of  their  prin- 
eiplea  I  purpose  slightly  to  refer  to  the  principal  points  of 
Mahomadan  law  according  to  this  division. 

There  can  be  no  doubt  that  the  Mahomadan  Code  is,  in 
theory,  distingoished  by  the  principles  of  justice  and  freedom, 
but^  in  practice,it  has  degenerated  into  nearly  a  pure  despotism ; 
nevertheless,  there  are  instances  on  record  of  the  most 
despotic  of  their  princes  being  forced  to  submit  to  the  control 

(a)  ''.The  HicUjih,  or  Guide ;  a  Commentary  on  MoBselman  Laws,  tranalated 
bj  Charles  Hamilton,  Esq.  4  yoIs.  4to,  Calcutta,  1791." 
'  (b)  Joomal  of  the  Bojal  Asiatic  Society,  toL  it  p.  81. 
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of  the  law ;  and  even,  what  may  to  some  ears  appear  almost 
incredible,  by  the  force  of  a  public  opinion.  This  latter  has 
been  obtained  by  one  of  the  fundamental  rules  of  their  law ; 
that  every  oase  should  be  discussed  and  decided  upon  in 
public ;  and  also  from  the  fact,  that  their  Eaaus  or  judges  are 
represented  to  have  been  generally  superior  intellectual  men, 
public  observance  preventing  them,  if  disposed,  from  pro- 
nouncing an  ignorant  or  unjust  decision. 

1.  As  to  the  rights  of  persons : — 

The  duties  of  the  prince  or  sovereign  are  accurately  defined, 
as  are  those  of  the  Ea^  Mufties,  College  preceptors,  teachers, 
and  others.  The  collection  of  the  revenue,  and  the  persons 
liable  to  assessments,  forms  also  a  most  important  chapter 
under  this  head ;  at  the  present  moment  it  seems  to  be  one  of 
deep  interest  to  all  who  feel  for  our  ftiture  position  in  India, 
and  may  be  thus  summed  up.  Their  jurists  hold  that 
revenue  is  paid  to  the  king  and  his  officers  in  trust  for  defray-* 
ing  the  expenses  of  protection  and  government,  and  for  the 
subsistence  of  certain  classes  of  the  people.  That  it  is  law^ 
fully  derived  from  three  sources,  tenths,  a  land-tax,  and  a 
capitation-tax.  The  first  they  called  uahr  or  a  tenth,  which 
alone  was  paid  by  the  true  believer — the  other  was  called 
khirqjj  and  amounted  to  one  half  of  the  produce  of  the  land, 
levied  on  such  people  as  were  subjected  either  by  capitulation, 
or  by  foroe  of  arms.  The  revenue  of  Mahomadan  prinoes 
arises  therefore  either  from  a  land  or  a  capitation  tax.  At 
first  Omar  fixed  the  land*tax  according  to  measurement; 
each  jarib  of  dry  or  wet  cultivation,  or  of  fruit-trees,  being 
assessed  at  a  certain  sum ;  but  this  mode  of  collecting  the 
revenue  was  soon  discontinued,  and,  in  lieu  of  it^  the  land-tax 
was  fixed  at  one  half  of  the  gross  produce,  to  be  paid  either 
in  kind  or  in  money.  The  Author  of  the  Hid&y&h  say% 
^'  This  tax  ought  not  to  exceed  what  the  land  can  afford  to 
pay ;  be  it  therefore  known  that  our  jurists  have  decided  that 
the  utmost  which  the  land  can  afford  to  pay,  is  one  half  of 
the  produce,  and  more  than  this  ought  not  to  be  taken ;  one 
half  is  jusi^  and  not  oppressive,  because  it  was  lawfid  to 
capture  both  the  persons  aud  the  lands  of  the  conquered 
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people  and  to  divide  them  amcwigst  the  MoBlems ;  and  there^ 
&m  taking  one  half  only  of  the  produce  of  their  lands  must 
be  equally  lawful ;  but  if  the  land  cannot  afford  to  pay  one 
hal^  the  prince  must  take  less ;  for  to  take  leas  is  lawfuli  but 
to  take  more  than  the  half  is  not  lawful."  If  the  crop  fail 
eithtf  fix>m  e^toeas  or  want  of  water,  or  from  any  other 
accident^  such  as  locusts^  droughts,  &Cy  the  tax  shall  not  be 
levied,  becatise  it  was  not  in  the  power  of  the  proprietor  to 
bring  the  crop  to  maturity.  ^  But  if  a  crop  fail  through  the 
n^lect  of  the  proprietor,  he  shall  pay  the  tax.  If  land  pro- 
duces two  crops  in  the  year,  the  tax  shall  bo  taken  from 
the  first  elasB  only."  These  are  sound  principles,  upon 
which  all  assessments  on  land  diould  be  regulated.  The 
capitatiou*tax  was  levied  only  on  such  persons  as  were  not 
Moslems,  was  insignificant  in  amounti  considered  more  as  a 
nuurk  of  subjection,  and  a  distinction  between  the  true  believer 
snd  the  infidel. 

In  Mahomadan  law  there  is  no  separation  of  the  clergy 
from  tkie  laity ;  every  Moslem  individually  makes  his  ablutions, 
repeats  his  prayers,  and  performs  all  other  religious  acts ;  and 
even  in  their  general  assemblies  on  the  Friday,  any  Moslem 
may  perform  the  duty  of  Im&um  or  Priest.  The  words  of 
D'Osabon  (a),  a  French  writer  of  great  repute  upon  this  sub- 
ject^ are,  ^  Au  reste  Toidination  et  la  consecmtion  sent  des 
rites  inconnus  aqx  Mahometans,  ils  s'en  tiennent  4  la  cer^monie 
de  fintUMUmy  et  pour  les  Docteurs,  et  pour  les  magistrats,  et 
pour  les  ministres  de  Culte— aucun  de  ces  trois  etats  n'exige,  ni 
vceux  soit  de  pauvrete,  soit  de  chastete ;  aussi  presque  tous 
eont  engag^  dans  les  liens  de  marrifiges  ils  ont  mSme  la 
fiumlt^  de  quitter  leur  oarri^,  et  d'entrer  dans  une  autre  si 
bon  leur  semble." 

ISie  righto  of  persons  to  property,  and  their  powers  of  aliena- 
tion, are  also  well  defined.  The  opinion  of  Banifah  is  thus 
stated ! — ^  A  man  may  in  his  lifetime  aliene  the  whole  of  his 
property,  hut  he  cannot  bequeath  more  than  one-third  of  it 
Property  aliened  to  charitoble  uses  cannot  be  affected  by  gift, 
sale^  or  inheritanca    Such  property  cannot  be  divided,  but 

(a)  lyOishoa.    Ttbleaa  Q^n^l  de  I'Empire  Othoman. 
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the  renU  arising  from  it  may  be  divided.  The  alienor  may 
annex  conditions  to  the  alienation,  and  may  appoint  an  adminis- 
trator of  the  property  aliened,  and  these  depositors  are  pro- 
tected by  the  law.  The  rents  arising  from  alienators  shall 
first  be  employed  in  the  cultivation  of  the  land,  the  repairs  of 
buildings,  and  such  necessary  expenses ;  and  then  appropriated 
for  the  purposes  of  the  foundation.  Whenever  waste  or  negli- 
gence takes  place,  the  magistrate  shall  interpose  his  authority, 
and  either  cause  the  administrators  to  observe  the  laws,  or,  in 
case  of  disobedience  or  inability,  take  the  management  of  the 
foundation  into  his  own  handa" 

The  relations  of  private  life  are  equally  well  ascertained ; 
those  of  husband  and  wife,  parent  and  child,  guardian  and 
ward,  defined.  That  of  master  and  servant,  as  known  to  us, 
can  hardly  be  said  to  exist,  as  it  is  not  acknowledged  by  the 
Mahomadan  law,  which  considers  the  employment  of  one  free 
man  by  another  free  man  to  be  merely  a  contract,  and  treated 
as  such.  The  law  does  not  sanction  or  impose  any  peculiar 
duties  or  obligations  either  on  the  part  of  the  employer  or  that 
of  the  person  employed.  Domestic  duties  are  performed  by 
slaves.  The  most  stringent  rules  are  laid  down  for  their 
treatment — ^full  of  humanity  and  mercy.  In  the  Hiday&h  it  is 
said,  ^^  It  is  incumbent  on  the  master  to  furnish  his  slave,  male 
or  female,  with  necessaries  (residence,  food,  and  clothes,  ac- 
cording to  the  degree  of  the  master) — ^for  the  Prophet  has 
said,  *  Slaves  are  your  brethren,  whom  Gk)d  has  placed  under 
your  subjection ;  therefore  feed  them  with  the  same  food  which 
you  yourselves  eat,  and  clothe  them  with  the  same  clothes 
which  you  yourselves  wear ;  and  oppress  not  the  servants  of 
your  God.' "  And  as  to  them  a  right  of  manumission  exists, 
the  legal  eSecb  of  which  is  the  admission  of  the  slave,  if  a 
Moslem,  to  all  the  rights  and  privileges  of  a  Mahomadan :  his 
previous  bondage  leaves  no  disgrace  nor  disabilities  behind  it. 

2.  As  to  the  rights  of  things : — Sir  William  Jones  on  this 
head  says,  '' Unless  I  am  greatly  deceived,  the  work  (the 
Birdjiydh)  now  presented  to  the  public,  decides  the  question 
which  has  been  started,  whether  by  the  Mogul  constitution  the 
sovereign  be  not  the  sole  proprietor  of  all  the  land  in  his  em- 
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pile,  which  he  or  his  predecessors  have  not  granted^  and  his 
heirs  ?  for  nothing  can  be  more  certain  than  that  land,  rent, 
and  goods,  are,  in  the  langoage  of  all  Mahomadan  lawyers, 
property  alike  alienable  and  inheritable;  and  so  far  is  the 
sovereign  from  having  any  right  of  property  in  the  goods  or 
land  of  his  people,  that  even  esdteats  are  never  appropriated 
to  his  use,  but  fall  into  a  fund  for  the  relief  of  the  poor  " — and 
fhrther  on,  ^<  I  am  fully  persuaded  that  no  Musselman  prince, 
in  any  age  or  country,  would  have  harboured  a  thought  of 
controverting  these  authorities  "  (a). 

One  word  only  as  to  the  Inheritance  of  Property : — The 
division  of  an  estate  amongst  the  legal  heirs  is  the  most 
intricate  chapter  of  the  Mahomadan  law.  The  right  of  primo- 
geniture is  unknown  amongst  Mahomadans,  and  the  Inheri- 
tance is  consequently  divided  in  certain  proportions  amongst 
all  the  children,  or  heirs :— a  wife,  if  there  be  no  issue,  receives 
a  fourth,  and  if  there  be  issue,  an  eighth,  and  a  male 
receives  as  much  as  the  share  of  two  females.  But  every  free 
man  of  sound  mind,  and  arrived  at  years  of  discretion,  is  at 
liberty  to  bequeath  by  testament  one-third  of  his  pro- 
perty without  the  consent  of  his  heirs ;  and  for  a  larger 
proportion  the  consent  of  the  heirs  is  requisite  in  order  to 
give  validity  to  the  bequest.  If  he  have  no  legal  heirs,  he 
may  bequeath  the  whole  of  his  property  by  his  last  will. 
A  L^atee  cannot  be  one  of  the  legal  heirs  of  the  testator ; 
for  in  this  case  he  would  receive  a  larger  share  than  that  to 
which  he  is  entitled  by  law.  A  will,  as  with  us,  has  no 
effect  until  the  death  of  the  testator — and  he  may  appoint 
one  executor  or  more  for  carrying  it  into  effect  after  his 
death.  The  Kazi  may,  however,  deprive  his  executor  of  his 
executorship  for  malversation,  or  on  a  complaint  of  heirs,  duly 
substantiated  by  evidence.  Indeed  the  general  scope  of  the 
law  is,  in  this  respect,  precisely  our  own  : — If  he  die  intestate, 
his  property  may  either  be  divided  by  the  heirs  amongst 
themselves,  or  the  Kasd  may  appoint  an  executor. 

3.  As  to  Private  Wrongs :— The  Kazi  is  the  sole  magis- 
trate and  judge,  and  in  almost  all  cases,  whether  of  public  or 

(a)  Fol.  Calcutta,  1798,  Sir  Wm.  Jonet'f  Works,  toL  iii.  p.  SOS. 
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private  wrong,  the  action  ori^nates  in  the  vivd  voce  complaint 
of  the  injured  person ;  and  the  caoBO  conducted  by  the  parties 
themselves.  As  to  the  mode  of  proceeding  before  the  Easd, 
it  is  singularly  like  that  of  our  own  present  improved  system 
of  procedura  If  the  Easd  is  of  opinion  there  are  sufficient 
grounds  of  complaint  he  summons  the  defendant — at  the 
hearing  the  plaintiff  states  his  specific  wrong,  the  Eazi  then 
inquires  of  the  defendant  whether  he  acknowledges  or  denies 
the  complaint  ?  The  Mahomadan  law  attaches  the  utmost 
importance  to  the  acknowledgment  or  confession  of  the 
defendant,  which  is  in  all  cases,  even  in  capital  cases,  oondu- 
sive,  and  renders  all  further  proceedings  unnecessary;  but 
the  confession  must  be  entirely  voluntary,  and  must  not  be 
extorted  by  violence  or  torture.  If,  however,  the  defendant 
denies  the  accusation,  the  plaintiff  must  support  it  by 
evidence ;  but,  should  he  not  be  able  to  adduce  any  evidence, 
he  may  require  an  oath  to  be  administered  to  the  defendant 

As  to  the  oath,  it  is  laid  down  in  the  Hid&y&h  that  one 
taken  in  any  other  manner  than  in  the  name  of  God,  is 
invalid.  Unbelievers  are  to  swear  simply  by  Gknl,  in  whose 
existence  all  people  believe :  but  a  Jew  is  to  swear  by  saying, 
*'  I  swear  by  the  Gk)d  that  revealed  the  Pentateuch  to  Moses'' — 
a  Chriatiaaiy  by  saying,  *^  I  swear  by  the  Qod  that  sent  down 
the  gospel  to  Jesus." 

The  qualifications  and  duties  of  the  Elazi  or  Judge  are  laid 
down  in  the  Hid&ylth  with  great  detail  and  precision;  and 
as  I  speak  in  the  presence  possibly  of  many  friends  around 
who  may  become  Kazis  or  Judges,  I  have  extracted  a  portion, 
to  shew  the  extreme  care  with  which  such  appointments 
are  elsewhere  made : — 

*^  Ihe  office  of  Eaad  can  be  only  executed  by  a  person  who 
is  free,  of  sound  understanding,  arrived  at  jears  of  discretioD, 
and  competent  to  give  evidence. 

"  The  Prince  ought  to  select  for  the  office  of  Eazi  a  person 
who  is  distinguished  by  his  learning,  by  his  knowledge  of  ^ 
law  and  the  traditions,  by  his  rectitude  and  piety,  and  who 
is  fully  capable  of  fulfilling  all  the  duties  of  the  office. 

'^  There  is  nothing  to  prevent  a  true  believer  from  accepting 
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the  Bitnation  of  Kazi,  if  he  believes  that  he  is  qualified  for  it ; 
but  if  he  have  any  suspicion  that  he  is  not  qualified,  it  is  sinful 
in  him  to  accept  it^  for  appreasion  and  injuatiee  must  be  the 
consequence. 

^^  It  is  not  proper  that  a  true  believer  should  either  wish  or 
ask  for  the  office  of  Eazi. 

^  A  true  believer  may  accept  the  office  under  a  usurper  or 
tyrant,  provided  that  he  is  permitted  to  disohaif^e  the  duty 
according  to  law  ;  but  if  he  be  ordered  to  act  contrary  to  law, 
it  is  not  allowable  for  him  to  accept  it. 

^'  A  Elazi  on  entering  upon  his  office  shall  depute  two  agents 
to  tiie  former  Eazi  to  receive,  and  make  inquiries  respecting, 
all  writings  which  may  be  in  his  possession,  and  respecting 
the  state  and  progress  of  all  causes  determined ;  but  this  in- 
quiry, being  intended  solely  for  the  ends  of  justice,  must  not 
be  converted  to  the  injury  of  the  former  Kazi.     *        »        * 

*'  A  Eazi  shall  discharge  his  duties  in  a  public  place,  free 
of  access  to  every  one,  in  order  that  there  may  be  no  suspicion 
of  his  rectitude ;  but  he  is  at  liberty  to  use  his  own  house  for 
this  purpose,  provided  that  he  give  free  access  to  every  one. 

'^  Some  persons  should  always  be  present  with  a  Eazi  when 
engaged  in  the  duties  of  his  office,  in  order  to  remove  all 
doubts  respecting  the  propriety  of  his  conduct. 

^^  A  Eazi  shall  not  receive  any  gifts  except  from  his  nearest 
relations,  or  in  return  for  gifts  which  he  may  have  bestowed 
previous  to  his  appointment ;  but  if  the  person  who  ofiPers  a 
gift  be  a  party  in  a  cause  in  process  before  the  Eazi,  he  must 
not  receive  it. 

^  A  Eazi  shall  not  accept  an  invitation  to  any  entertainments 
made  purposely  for  him,  but  he  may  accept  other  invitations ; 
nor  shall  he  appear  at  an  entertainment  given  by  one  of  the 
parties  in  a  cause  before  him,  unless  the  other  party  be  also 
present. 

'^  When  the  parties  in  a  cause  are  before  him,  a  Ksai  shall 
conduot  himself  in  every  respect  with  the  strictest  impartiality 
to  each — ^he  must  not  speak  privately  to  either  of  them,  or 
fnake  signs  to  himy  or  prompt  or  instruct  him  in  the  conduct- 
ing of  his  cause ;  because  such  conduct  renders  his  justice 
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suspected,  and  at  the  same  time  discourages  the  ciher^  who  will 
at  ence  give  up  his  right  when  he  suspects  that  the  Elazi 
favours  his  adversary ;  he  must  not  even  smile  or  laugh  towards 
one  of  them,  because  this  will  encourage  him,  and  discourage 
the  other. 

•*  It  is  highly  improper  in  a  Kazi  to  lead  or  prompt  a  witness. 

^'  A  Eazi  ought  not  to  decide  a  cause  when  he  is  hungiy,  or 
thirsty,  or  angry,  or  after  a  full  meal ;  for  these  circumstances 
disturb  the  judgment  and  impede  reflection.        *        *        • 

"  A  decision  passed  by  the  Kazi  in  favour  of  his  father  or 
his  mother,  or  his  child  or  his  wife,  is  null  and  void  ;  but  a 
decision  against  these  relations  in  favour  of  another  person  is 
valid." 

The  laws  of  Contraxst^  either  as  relating  to  goods  or  money, 
houses  or  land,  whether  as  deposits,  pledges,  sales,  partitions, 
loans,  or  commissions,  are  all  enumerated  and  discussed  at 
great  length  in  the  work  to  which  I  have  referred ;  and 
time  alone  prevents  me  from  stating  many  similarities  to  our 
laws,  as  well  as  many  peculiarities  and  inconsistencies,  which 
would  at  least  be  so  considered  by  an  English  mind. 

4  Public  Wrongs: — The  offences  knovm  to  the  Mohamadan 
law  are : — misdemeanours — ^theft — homicide  and  mayhem — 
adultery — ^highway  robbery — rebellion,  and  apostasy ;  but  as  I 
have  before  stated,  that  I  had  it  not  in  contemplation  to  allude  to 
Criminal  law,  I  refrain  from  further  doing  so. 

What  I  have  stated  has  been  but  a  most  unsatisfactory  and 
imperfect  abstract  of  Mahomadan  law — and  I  apologise  for  the 
attempt  Before  quitting  it,  I  must,  however,  shortly  allude  to 
the  work  called  Ayeen  Akbary ;  or.  Institutes  of  the  Emperor 
Akbar — sixth  in  descent  from  Timour  or  Tamerlane,  bom  in 
1542  of  our  era,  and  dying  in  1605,  after  a  reign  of  forty-nine 
years  (a).  This  work  may  be  described  as  shewing  the  state 
of  Hindustan  under  the  reign  of  one  of  its  most  powerful  mon- 
archs.  The  work  was  translated  by  a  Mr.  Gladwin  in  1783 ; 
was  warmlypatronised  by  the  East  India  Company ;  and  Warren 
Eastings,  in  a  public  letter  of  that  year,  thus  speaks  of  it : 

(a)  "  Aye^n  Akbary ;  or,  the  Institutes  of  the  Emperor  Akbar.    Translated 
from  the  original  Persian  by  Francis  Gladwin,"  S  vols.,  London,  1800. 
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"  Although  every  branch  of  Indian  literature  will  prove  a  valu- 
able acquisition  to  the  stock  of  European  knowledge,  this  work 
will  be  found  peculiarly  so,  as  it  comprehends  the  original  con- 
stitution of  the  Mogul  Empire,  described  under  the  immediate 
inspection  of  its  founder,  and  will  serve  to  assist  the  judgment 
of  the  Court  of  Directors  on  many  points  of  importance  to  the 
interests  of  the  Company.  It  will  shew  where  the  measures 
of  their  administration  approach  to  the  first  principles; 
which  perhaps  will  be  found  superior  to  any  that  have  been 
built  on  their  ruins,  and  certainly  most  easy,  as  the  most 
familiar  to  the  minds  of  the  people,  and  when  any  deviation 
from  them  may  be  likely  to  counteract  or  to  assimilate  with 
them." 

»  It  may  surprise  some  present  to  hear  that  the  powerful 
Akbar  had  4,400,000  armed  men,  or  Zemindary  troops,  in  his 
pay,  besides  irregular  and  undisciplined  levies  who  are  repre- 
sented as  "  useful."  Of  these  nearly  1,000,000  were  cavalry, 
every  one  mounted  upon  a  marked  horse.  His  harem  con- 
sisted of  5,000  females,  each  having  a  separate  room,  and  I 
cannot  refrain  from  giving  an  extract  upon  this  subject. 
The  Institute,  in  this  respect,  says — no  doubt,  with  su£Scient 
truth :  '^  There  is  in  general  great  inconvenience  arising  from 
a  number  of  women — ^but  his  majesty,  out  of  the  abundance 
of  his  wisdom  and  prudence,  has  made  it  subservient  to  pub- 
lic advantage.  The  harem  is  an  enclosure  of  such  immense 
extent  as  to  contain  a  separate  room  for  every  one  of  the 
women,  whose  number  exceeds  5,000.  They  are  divided  into 
companies,  and  a  proper  employment  assigned  to  each  indi- 
vidual; over  each  of  these  companies  a  woman  is  appointed 
Darogahy  but  one  is  selected  for  the  command  of  the  whole, 
in  order  that  the  affairs  of  the  harem  may  be  conducted  with 
the  same  r^ularity  and  good  government  as  the  other  depart- 
ments of  the  state."  The  law  then  goes  on  to  provide  for  the 
salaries  of  these  ladies,  which  is  stated  to  be  ''  according  to  her 
merit,"  ranging  from  about  £150  sterling  per  month  down- 
warda  The  description  of  the  manner  in  which  the  Emperor 
passes  his  time,  in  which  it  is  related  that  '^  he  never  laughs, 
nor  ridicules  any  religion  or  sect,  nor  wastes  his  time,  nor 
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omits  the  performance  of  any  duty" — of  the  ceremonial  of 
periodically  weighing  his  imperial  person,  for  the  parpose  of 
the  distribution  of  charities,  and  others,  are  most  curious. 

Education  is  one  of  the  great  questions  of  our  day ;  but  I 
doubt  if  in  any  of  the  voluminous  treatises  and  disquisitions,  or 
in  any  of  the  speeches  at  the  numerous  public  educational 
meetings  which  have  been  held,  there  have  been  exhibited 
greater  good  sense,  and  practical  injunctions,  than  the  follow- 
ing. It  commences  thus :  ^^  All  civilized  nations  have  schools 
for  the  education  of  youth,  but  Hindostan  is  particularly 
famous  for  its  seminaries."  ^'  The  boys  are  first  taught  to  read 
the  letters  of  the  Persian  alphabet  separately,  with  the  differ- 
ent accents  or  marks  of  pronunciation ;  and  his  Majesty  has 
ordered,  that  as  soon  as  they  have  a  perfect  knowledge  of  the 
alphabet,  which  is  generally  acquired  in  two  days,  they  shall 
be  exercised  in  combinations  of  two  letters ;  and  after  thqr 
have  learned  those  for  a  week,  there  is  given  to  them  a 
short  line  of  prose  or  verse,  containing  a  religious  or  moral 
sentiment  wherein  those  combinations  continually  occur. 
They  must  strive  to  read  this  themselves,  with  a  little  oc- 
casional assistance  from  the  teacher.  For  some  days  the 
master  proceeds  with  teaching  a  new  hemistich  or  distich,  and 
in  a  very  short  time  the  boys  learn  to  read  with  fluency.  The 
teacher  gives  the  young  scholar  four  exercises  daily;  viz., 
the  alphabet,  the  combinations,  a  new  hemistich  or  distich, 
and  a  repetition  of  what  he  has  read  befora  By  this  method, 
what  used  to  take  up  years  is  now  accomplished  in  a  few 
months,  to  the  astonishment  of  every  ona  The  sciences  are 
taught  in  the  following  order :  morality,  arithmetic,  accounts, 
agriculture,  geometry,  astronomy,  geomancy,  oeconomics, 
the  art  of  government,  physic,  logic,  natural  philosophy, 
abstract  mathematics,  divinity,  and  history.  The  Hindoos 
read  the  following  books  (the  books  are  then  set  down),  every 
one  being  educated  according  to  his  own  drcuTnsUmces  or 
particular  views  in  life.  From  these  regulations  the  schools 
have  obtained  a  new  form,  and  the  cottages  are  become  the 
lights  and  ornaments  of  the  empire.'' 

The  Sheicks,  or  inhabitants  of  the  Funjaub,  are,  I  believe, 
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to  play  a  oonspicaous  part  in  the  liiture  prospects 
and  govemment  of  India.  They  are  neither  Hindoos  nor 
MahomadanSy  bat  a  sect  which  follows  the  religious  doctrines 
of  NaiSak,  who  sought  by  originating  a  third  sect  or  race  to 
amalgamate  the  two  religious  sects  of  Hindi!  and  Maho- 
madan.  Its  original  elements  were  Deism  of  a  mystical 
tendency,  contemplative  worship,  peace  and  good-will,  but, 
above  all,  the  amalgamation  before  alluded  to  of  the  Hindoo 
and  Mahomadan. 

I  must  content  myself  by  referring  you  to  an  able  summary  of 
the  civil  and  religious  institutions  of  the  Bheicks,  from  the  pen 
of  Professor  Horace  H.  Wilson  (a). 

There  are  other  tribes  or  sects  in  India,  such  as  the  Parsees, 
Armenians,  Portuguese,  kxa.^  who  are  also  neither  Hindfi  nor 
Mahomadan.  These  rely  upon  modifications  of  the  laws  of 
the  two,  or  on  custom ;  and  law  ia  administered  by  our  native 
courts  with  as  near  an  approximation  to  justice  between  the 
parties  as  circumstancea  will  allow. 

I  may  add  that,  since  the  establishment  of  the  French  in 
Algiers,  great  pains  have  been  taken  by  the  French  Govem- 
ment to  publish  a  Mahomadan  code  for  the  guidance  of 
their  oourts  in  that  country,  and  detached  parts  of  that  code 
have  been  from  time  to  time  published,  which  are  valu- 
able (b). 

Such  may  be  considered  as  a  general  but  necessarily  super- 
ficial view  of  the  laws  and  customs  of  India,  at  the  time  when 
Engliahmen  had  obtained  such  a  position  in  the  country  by 
conquest  as  to  some  few  parts  of  it,  or  by  treaties  with  the 
native  powers,  as  authorized  them  to  interfere  in  the  adminis- 
tration of  justice  between  individual  natives ;  and  I  cannot 
but  glance  at  the  energy  of  character,  nay,  I  may  say  the 
audacity  of  the  Anglo-Saxon  race,  which  could  thus  throw 

(a)  **  A  SnsHnary  Accotmt  of  the  Civil  and  Beligions  Institntions  of  the 
ffikhs.  By  Professor  H.  H.  Wilson.**— Joomal  of  the  Boyal  Asiatic  Society, 
ToL  vx^  p.  48. 

(b)  "  Notice  snr  les  Successions  Mnsnlmanes,  par  Solvet  et  Bresnier :  Alger, 
1846."  '*  Becherches  sor  la  Constitution  de  la  Propri^t<^  Territoire  dans  les  Pats 
Msstdmanes  et  sabsidiairement  en  Algerie,  par  M.  le  Docteur  Worms/* — 
JooBal  asiaciqiiet  9^  Serie,  torn.  xIt.,  p.  as$» 
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itself,  as  it  were,  into  a  vortex  of  litigation,  and  presume  to 
take  the  lead  in  a  course  so  uncongenial  to  all  the  preconceived 
notions  of  the  legal  mind  in  England,  so  antagonistic  to  all 
the  outward  forms  by  which  that  mind  had  been  heretofore 
surrounded.  This,  however,  may  I  think  be  assumed,  that  it 
was  founded  upon  an  innate  conviction  of  the  deep  principles 
of  right  and  wrong,  or  natural  law,  which  must  prevail 
throughout  the  world,  irrespective  of  the  forms  and  cere- 
monies by  which  those  principles  are  to  be  applied. 

The  concentration  of  the  British  power  in  India  may  date 
from  the  great  Lord  Olive,  when  in  1765  he  obtained  the 
grant  of  the  Dewanny  from  the  then  Mogul  emperor.  This 
was  by  way  of  firman  or  grant,  conferring  in  perpetuity 
the  Dewannee  authority  over  the  then  provinces  of  Bengal, 
Bebar,  and  Orissa,  on  the  Company — which  in  fact  constituted 
them  masters  and  virtual  sovereigns  of  that  part  of  India ; 
Dewan  implying  not  only  the  power  for  the  collection  of 
revenue,  but  the  right  of  administration  of  civil  justice. 

This  was  followed  up  by  an  assumption  of  the  NizamAt,  or 
the  power  of  raising  and  arming  native  troops — ^the  manage- 
ment of  the  whole  of  the  police  of  the  country — as  well  as  the 
administration  of  criminal  justice.  It  may  however  be  truly 
said  that  Warren  Hastings,  about  1780,  was  the  originator  of 
that  system  of  law  by  which  justice  has  been  since  adminis- 
tered to  the  natives  of  India,  through  the  medium  of  English 
tribunals.  Before  this  time  there  had  been  Charters  of 
Justice — one  so  early  as  James  I.  (1622),  empowering  the 
East  India  Company  to  administer  law  amongst  the  English, 
either  by  martial  law  or  otherwise.  The  first  introduction  of 
our  laws  amongst  the  natives  was,  however,  the  Charter  of 
Charles  II.  (1661),  giving  power  to  the  Authorities  of  the 
several  places  then  belonging  to  the  Company  in  the  East 
Indies,  to  exercise  therein  civil  and  criminal  jurisdiction 
'^  according  to  the  laws  of  the  kingdom."  They  were  also 
about  the  same  time  empowered  to  make  laws  and  constitu- 
tions for  the  good  government  of  the  inhabitants  of  those 
particular  places,  and  to  impose  punishment  and  penalties, 
extending  to  the  taking  away  of  life  (if  necessary) ;  ^'  so  that 
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those  punishments  and  penalties  were  consonant  to  reason, 
and  not  repugnant  to,  but  as  near  as  might  be  agreeable  to, 
the  laws  of  England."  Other  charters  were  granted  by  Charles 
IL  in  1683,  by  James  II.  in  1686,  by  William  III.  in  1698, 
by  Greorge  I.  in  1 726,  by  which  courts  were  authorized  to  be 
established  in  the  three  Presidencies ;  and  others  subsequently 
in  the  succeeding  reigns,  by  which  Supreme  courts  were  consti* 
tuted  at  Calcutta,  Madras,  and  Bombay. 

In  1772  Hastings  drew  up  the  celebrated  report  of  himself 
and  his  council,  comprising  plans  for  the  collection  of  the 
revenue  and  the  administration  of  justice  in  India ;  and  it 
may  indeed  excite  our  admiration  that,  in  the  midst  of  political 
convulsions  which  had  then  only  recently  been  reduced  into 
something  like  order — surrounded  by  open  and  avowed,  as 
weU  as  concealed  enemies — ^where  every  species  of  corruption 
and  venality  prevailed — ^when  every  Englishman,  public  func- 
tionary or  otherwise,  was  enabled  to  commit  the  grossest 
extortion  on  the  natives,  and  to  remit  to  England  prodigious 
wealth  thus  acquired,  and  were  even  enabled  to  turn  the  scale 
of  justice  to  his  own  advantage — that  one  master  mind  should 
have  inaugurated  and  developed  so  comprehensive  a  system. 

This  report  formed  the  basis  for  the  regulations  for  the 
administration  of  justice,  criminal  and  civil,  and  which  were  ex- 
pressed to  be  framed  so  as  to  be  adapted  to  '^  the  manners  and 
understandings  of  the  people,  and  exigencies  of  the  country ; 
adhering  as  closely  as  possible  to  their  antient  usages  and 
institutions."  By  these  there  were  established  in  each  coUec- 
torate  Mofussil  Dewanny  Adawluts,  or  provincial  civil  courts, 
for  the  administration  of  civil  justice.  These  took  cognizance 
of  all  disputes  concerning  property  real  or  personal,  all  causes 
of  inheritance,  succession,  marriage,  and  caste,  as  well  as  all 
claims  of  debt,  disputed  accounts,  contracts  and  claims  of  rent, 
with  the  exception  of  questions  relating  to  successions  to 
Zicmindari  or  Talookdari  property,  reserved  for  decision  by 
tiie  governor  in  council.  At  the  same  time,  and  for  the  same 
localities,  courts  were  established  for  criminal  cases — ^the 
Foujdari  Adawluts,  or  courts  to  which  it  is  unnecessary  further 
to  allude. 
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At  the  presidency  of  Bengal  two  snpreme  native  courts 
were  also  constituted,  called  the  Sudr  Dewanny  Adawlut,  and 
the  Sudr  Nizamiit  Adawlut — ^the  first  presided  over  by  the 
president  and  members  of  council,  assisted  by  native  officers, 
and  acting  as  a  court  of  appeal  in  all  cases  where  the  amount 
in  dispute  exceeded  500  rupees.  There  were  also  established 
subordinate  courts  of  priginal  jurisdiction  in  the  provincial 
divisions  for  small  demands. 

By  this  plan,  Hindoos  and  Mahomadans  were  entitled  to 
the  benefit  of  their  own  laws  in  all  cases  relating  to  succession, 
inheritance,  marriage,  caste,  and  other  religious  usages  and 
institutions. 

To  simplify  and  carry  out  more  effectually  this  admirable 
plan  thus  sketched  out  by  Hastings,  the  13th  Geo.  IIL,  c.  63, 
called  the  Regulating  Act,  was  passed,  and  the  illustrious  Sir 
William  Jones,  then  Judge  of  the  Supreme  Court  at  Calcutta, 
proposed  that  a  Digest  of  Hindu  and  Mahomadan  law  should 
be  undertaken ;  and  I  think  the  meeting  will  be  interested  in 
the  language  and  extreme  good  sense  by  which  this  proposition 
was  expounded,  as  it  is  in  fact  as  applicable  to  the  then  state 
of  those  laws  as  administered  by  us  in  India,  as  to  the  confosed 
state  of  our  own  law  as  existing  at  the  present  moment  In 
a  letter  of  the  19th  March,  1778,  addressed  to  the  Court  of 
Directors  in  Enghind,  he  says,  '^  Nothing  could  be  more  obvi- 
ously just  than  to  determine  private  contests  according  to  those 
laws  which  the  parties  themselves  had  ever  considered  as  the 
rules  of  their  conduct  and  engagements  in  civil  life ;  nor  could 
any  thing  be  wiser  than  by  a  legislative  act  to  assure  the 
Hindd  and  Musselman  subjects  of  Great  Britain,  that  the 
private  laws  which  they  severally  held  sacred,  and  a  violation 
of  which  they  would  have  thought  the  most  grievous  oppres- 
sion, should  not  be  superseded  by  a  new  system,  of  which  they 
could  have  no  knowledge,  and  which  they  must  have  consi- 
dered as  imposed  on  them  by  a  spirit  of  rigour  and  intolerance. 
So  far  the  principle  of  decision  between  the  native  parties  in 
a  cause  appears  perfectly  clear ;  but  the  difficulty  lies  (as  in 
most  other  cases)  in  the  application  of  the  principle  to  prac- 
tice ;  for  the  Hindii  and  Musselman  laws  are  locked  up  for 
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the  most  part  in  two  very  difficult  langaages,  Bamscrtt  and 
Arabic,  which  few  Europeans  will  learn,  because  neither  of 
them  leads  to  advantage  in  worldly  pursuits ;  and  if  we  give 
jadgment  only  from  the  opinions  of  the  native  lawyers  and 
scholars,  we  can  never  be  sure  that  we  have  not  been  deceived 
by  them.  It  would  be  absurd  and  unjust  to  pass  an  indiscri- 
minate censure  on  a  considerable  body  of  men ;  but  my  expe- 
rience justifiea  me  in  declaring  that  I  could  not,  with  an  easy 
conscience,  concur  in  a  decision,  merely  on  the  written  opinion 
of  native  lawyers,  in  any  cause  in  which  they  could  have  the 
remotest  interest  in  misleading  the  court.  Nor  how  vigilant 
soever  we  might  be,  would  it  be  very  difficult  for  them  to  mis- 
lead us;  for  a  single  obscure  text  expIain^d  by  themselves 
might  be  quoted  as  express  authority,  though  perhaps  from 
the  very  1t)Ook  from  whkh  it  was  selected  it  might  be  differ- 
ently explained,  or  introduced  only  for  the  purpose  of  being 
exploded.  The  obvious  remedy  for  this  had  occurred  to  me 
before  I  left  England.         *  ♦  *  ♦  ♦ 

If  we  had  a  complete  digest  of  Hindu  and  Mohamadan  laws, 
after  the  model  of  Justinian's  inestimable  PandecU,  compiled 
by  the  most  learned  of  the  native  lawyers,  with  an  accurate 
verbal  translation  of  it  into  English ;  and  if  copies  of  the  work 
were  deposited  in  the  proper  offices  of  the  Sudr  Dewanny 
Adawlut,  and  of  the  Supreme  Court,  that  they  might  occa- 
siooaUy  be  consulted  as  a  standard  of  justice,  we  should  rarely 
be  at  a  lose  for  principles  at  least,  and  rules  of  law  applicable 
to  the  cases  before  us ;  and  should  never,  perhaps,  be  led  astray 
by  the  Pundits  or  Moulavies,  who  would  hardly  venture  to  im- 
pose upon  us  where  their  imposition  might  so  easily  be  detected." 
Befeiring  again  to  the  great  work  of  Justinian,  he  says  of 
ity  ^  It  gives  law  at  this  hour  to  the  greatest  part  of  Europe ; 
and,  though  few  English  lawyers  dare  make  such  an  acknow- 
ledgment, it  is  the  true  source  of  nearly  all  our  English  laws 
thai  are  not  of  a  feudal  origin,*'  '^  Already  two  compilations 
in  Sanscrit  and  Arabic^  which  approach  nearly  in  merit  and 
in  method  to  the  Digest  of  Justinian,  exist.  The  first  was 
composed  two  centuries  ago  by  a  learned  Brahmin  of  Bengal, 
named  Bagunandana^  comprised  in  twenty-seven  books  at 
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least,  on  every  branch  of  Hindd  law.  The  other,  which  the 
Arabs  call  the  '  Indian  Decision,'  is  known  here  by  the  title 
of '  Fetawaii  Aalumjari/  compiled  by  order  of  Aurungzebe,  in 
five  large  volumes ''(a). 

It  would  not  be  expected,  in  an  address  necessarily  so  cir- 
cumscribed as  the  present,  that  the  various  alterations  which 
the  original  plan,  and  the  constitution  of  the  several  courts 
have  undergone,  should  be  dwelt  upon,  A  short  summary  of 
the  actual  constitution  of  the  Company's  courts  within  each 
Presidency  must  sufiSce,  premising  that  all  their  courts  and 
their  several  jurisdictions  were  governed  and  regulated  by 
what,  previous  to  1833,  were  called  "  Regulations,"  enacted  by 
the  governments  of  the  several  Presidencies,  of  which  there 
are  excellent  collections;  and  since  that  time  by  what  are 
known  as  "  Acts  of  the  Legislative  Council  of  India." 

In  each  of  the  presidencies  of  Bengal,  Madras,  and  Bombay, 
there  are  supreme  courts  presided  over  by  English  judges 
usually  appointed  in  England.  These  courts  have  jurisdiction 
in  all  civil,  criminal,  equity,  ecclesiastical,  and  admiralty 
cases,  in  which  British  eubjecta  in  India,  or  the  inhahitanta 
of  Calcutta,  Madras,  or  Bombay,  whether  Europeans  or  natives, 
are  concerned.  This  jurisdiction  is  regulated  by  the  common 
law  of  England,  the  statute  law  as  it  existed  in  1726,  and  not 
controlled  in  certain  particulars  by  the  acts  of  the  legislative 
council  of  India.  By  Hindti  law,  as  regards  actions  in  rela- 
tion to  inheritance  and  succession  to  lands,  and  all  manner  of 
contract  and  account  between  party  and  party,  in  which  a 
Hindoo  is  defendant.  By  the  Mahomadan  law,  in  all  similar 
cases  in  which  a  Musselman  is  defendant  An  appeal  lies 
from  the  discussions  of  these  courts  in  civil  suits  to  the  Queen 
in  council  when  the  subject-matter  in  dispute  exceeds  10,000 
rupees. 

At  this  time,  except  where  the  present  troubles  have  tem- 
porarily suspended  their  operation,  there  are  throughout  India 
the  following  number  and  description  of  these  court&    In  the 

(a)"Fatawa  Alemgiri,  a  Collection  of  Opinions  and  Precepts  of  Mohamadan 
Law;  compiled  bj  Sheik  Nizam  and  other  learned  Men,  by  command  of  tbt 
'Emperor  Aomngsebe  Alemgir/'  6  voli.  •Uo,  Calcutta,  1828. 
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whole  drcait  of  tlie  Bengal  Presidencyy  523— consifiting  of  48 
presided  over  by  Eoglishmen,  civil  Bervants  of  the  company;  55 
by  Principal  Sudr  anmeens,  30  by  Sadr  aumeens,  and  390  by 
Moansifis — ^these  three  last  classes  of  judges,  almost  wholly 
natives.    These  Courts  have  a  gradation  of  jurisdiction. 

In  the  Madraa  Presidency,  160  Courts — ^29  presided  over 
by  English  judges,  or  subordinate  judges ;  11  by  Principal 
Sadr  aumeensi  20  by  Sudr  aumeens,  and  about  100  by 
MouMiffs, 

In  the  Bombay  Presidency  about  95  Courts— 8  presided 
over  by  English  judges,  8  by  Principal  Sudr  aumeens,  9  by 
Sadr  aumeens,  and  about  70  by  Mounsiffs — ^making  a  gross 
total  of  780  Courts  for  the  administration  of  civil  justice 
amongst  the  natives. 

The  Courts  presided  over  by  Mounsiffs  have  jurisdiction  to 
the  extent  of  300  rupees,  or  £30  sterling ;  the  Sudr  aumeens 
to  the  extent  of  1000  rupees,  or  £100  sterling.  Appeals  lie 
from  these  to  the  Zilla  and  City  Courts,  whose  decisions  are 
final. 

The  Principal  Sudr  Aumeen  Courts  have  cognizance  of 
suits  whether  they  originate  in  their  own  courts  or  are  referred 
to  them  by  the  Zilla  and  City  Courts,  with  an  appeal  to  the 
Sudr  Court,  where  the  matter  in  dispute  amounts  to  5000 
rupees,  or  £500  sterling.  The  Zilla  and  City  Courts  exercise 
a  jarisdiction  to  an  unlimited  amount  from  5000  rupees  up- 
wards, with  an  appeal  to  the  Sudr  Court  at  the  several  Presi- 
dencies. The  courts  presided  over  by  Englishmen  are  assisted 
by  native  Pundits  or  Moulavies,  as  legal  officers ;  and,  judging 
from  the  average  number  of  appeals  from  the  decisions  of  the 
principal  courts  to  the  Queen  in  Council,  it  cannot  be  asserted 
that  justice  has  not  been  most  impartially  and  ably  dispensed 
to  the  native  litigants  in  India  under  our  rule  and  the  juris- 
dictions of  the  several  Courts. 

In  conclusion — It  may  now  be  asked,  in  what  the  practical 
application  of  all  this  rudis  indigeetaque  moles  consists? 
What  is  the  moral  of  the  tale  ? 

By  one  of  the  Institutes  of  Menu,  it  is  enjoined : — '^  Let 
Him,  the  King  or  conqueror,  establish  the  laws  of  the  con- 
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qaered  nation,  as  declared  in  their  hooks^^*  (a) — a  maxioi 
which  the  original  administrators  of  India  rigidly  observed,  a 
practice  from  which  we  never  should  have  departed,  and  from 
which  flowed  the  most  beneficial  results  to  ourselves.  Of  the 
propositions  which  have  been  recently  put  forth  by  our 
would-be  Legislators  for  India,  has  been  one  by  which  our 
own  civil  jurisprudence  is  to  be  made  the  fundamental  law 
for  Hindustan.  But  the  most  partial  admirer  of  our  system 
must  admit  that,  in  many  parts,  it  is  woefully  defective — 
the  annual  sessional  attempts  at  amendment  sufficiently  prove 
this.  Surely  it  were  much  better  to  extract  from  the  native 
codes  that  which  is  excellent,  and  adapted  to  the  usages  and 
customs  of  the  natives,  and  apply  it  accordingly,  than  to 
attempt  to  abolish  the  land-law  of  India  by  the  introduction 
of  the  real^property  system  of  England,  founded  as  it  is  on 
purely  feudal  principles.  There  is  no  such  thing  in  India  as 
perpetual  property  in  land ;  whilst  the  law  of  England  isbased  on 
the  notion  of  a  derivative  title  from  the  suzerein  lord  of  the  soil 
The  mischief  to  be  apprehended  from  such  a  course  would  be 
of  fearful  magnitude.  The  intelligence  of  the  native  mind  of 
India  is  as  subtle  as  is  to  be  found  in  any  other  part  of  the 
globe.  It  as  readily  appreciates  that  which  in  itself  is  good, 
and  eschews  that  which  is  in  itself  evil ;  above  all,  it  is 
swayed  and  moulded  by  the  all-powerful  force  of  example. 
Those  to  whom  the  life  of  Swartz  is  familiar,  will  understand 
exactly  what  this  means.  The  most  exalted  precepts,  without 
example,  fall  as  good  seed  among  stones. 

So  much  in  our  system  of  jurisprudence  as  is  really  good 
and  superior  to  theirs,  gradually  introduced  into  their  courts, 
will  not  fail  to  make  its  way ;  and  it  has  appeared  to  me  that 
it  is  our  bounden  duty  as  a  nation,  whilst  engaged  in  the  work 
of  civilisation  amongst  them  (I  allude  to  higher  aims  than 
the  mere  further  introduction  of  our  laws),  not  only  to  pay  due 
regard  to  their  prejudices,  but  to  make  apparent  to  them  that 
we  have  a  due  appreciation  of  that  which  is  excellent — and 
there  is  much  that  is  so— in  their  own  laws  and  institutions. 

The  four  rules  laid  down  by  the  learned  translator  of  the 

(a)  Metm,  ch.  yii.,  t.  208. 
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Korftoi  might  be  usefoUy  ooneidered  for  <mr  gnidanoe  ia  this 
respect  He  says  in  his  preface  (a),  the  first  is  ^^to  ayoid 
oompokioa ;  the  second,  to  avoid  teaching  doctrines  against 
common  sense ;  the  third,  to  avoid  weak  argoments ;  and  the 
foorth,  not  to  qoit  any  article  of  the  Christian  faith  to  gain 
a  Mahomedan." 


IL— ON  THE  PRINCIPLES  WHICH  GOVERN  THE 
CRIMINAL  AND  CIVIL  RESPONSIBILITIES  OP 
CORPORATIONS.    By  NATHANIEL  LINDLEY,  Esq. 

[Read  30M  March,  1857  J 

EvEBY  one  who  has  had  occasion  to  look  into  that  branch  of 
English  Law  which  relates  to  contracts  with  Corporations, 
must  have  been  struck  by  the  extent  to  which  that  law 
facilitates  the  perpetration  of  fraud. 

The  doctrine,  that  a  Corporation  can  only  be  bound  by  a 
contract  sealed  with  the  Corporate  Seal,  is  too  well  established 
in  ibis  country  to  admit  of  dispute  in  point  of  authority ;  but, 
as  may  be  said  of  some  other  doctrines  equally  sanctioned  by 
time  and  the  decisions  of  great  men,  its  propriety  in  point  of 
principle  is  still  open  to  discussion. 

The  alleged  reason  for  the  doctrine  in  question  is,  that  a 
Corporation  can  only  express  its  will  by  some  instrument 
under  its  common  seal.  In  order  to  examine  the  validity  of 
this  reason  it  is  necessary,  in  the  first  instance,  to  ascertain  as 
precisely  as  may  be,  what  is  really  meant  by  the  will  of  a  body 

corporate. 

In  the  first  place,  then,  what  is  a  corporation  ?  A  cor* 
poration  is  usually  said  to  be  an  ideal  person  composed  of  a 
number  of  individuals,  the  collective  whole  being;  juridically 
speaking,  distinct  firom  its  component  parts.  It  is,  however, 
plain  that  the  word  '^  person  "  is  here  used  in  a  technical,  and 
not  in  its  ordinary,  signification.     Physically  and  morally 

(a)  Sale's  preface  to  his  Prelimmaiy  Discourse,  it. 
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speaking,  there  is  no  resemblance  between  a  corporation  and 
a  person ;  for,  in  point  of  fact,  a  corporation  is  not  capable  of 
acting  or  forbearing  to  act,  of  assenting  or  dissenting,  of 
willing  either  good  or  evil,  of  doing  either  right  or  wrong. 

In  what  respects  then  does  a  corporation  resemble  a  person  ? 
The  answer  to  this  question  will  be  found  to  contain  the  true 
theory  of  corporate  responsibility.  In  the  earlier  stages  of 
civilization,  it  may  be  supposed  that  rights  and  duties  were 
attributed  only  to  actual  individuals,  or  to  persons  in  the 
ordinary  sense  of  the  word  ;  but  as  civilization  advanced  and 
the  transactions  of  men  became  more  and  more  complex,  it 
would  be  found  advantageous,  for  the  purpose  of  attaining 
ends  liable  to  be  thwarted  by  the  death  of  individuals,  to 
invent  a  being  in  which  rights  and  duties  might  permanently 
reside.  A  corporation  is  just  such  a  being,  and  when  it  is 
said  to  be  a  person,  what  is  meant  is  this — it  is  a  body  created 
for  certain  purposes,  endowed  by  law  with  certain  privileges, 
fknd  with  the  faculty  of  acquiring  rights  and  incurring  obli* 
gations.  Its  capacity,  unlike  that  of  natural  persons  (which 
is  unlimited,  where  not  expressly  limited),  is  restricted  at  its 
creation  by  the  purposes  for  the  attainment  of  which  it  is 
invented — for  it  is  only  with  reference  to  such  purposes  that 
personality  can  be  predicated  of  it.  The  person  thus  created, 
the  object  thus  personified,  is  subject  to  law,  and  is  protected 
by  law,  and  is  therefore  capable  of  suing  and  being  sued,  in 
order  that  its  rights  and  duties  may  be  effectually  enforced. 
But  further,  the  power  of  exercising  privileges  (whether 
they  be  favourable  or  onerous)  and  of  acquiring  rights  and 
incurring  obligations,  presupposes  a  power  of  willing  and  of 
acting;  and  a  capacity  to  will  and  to  act  is,  therefore,  a 
necessary  attribute  of  every  corporate  body.  But  the  power 
'  of  willing  and  of  acting,  of  transacting  business  between  man 
and  man,  must  of  necessity  be  exercised  by  living  people,  and 
a  body  corporate  can  only  be  said  to  act  or  not  to  act,  to 
assent  or  dissent,  when  the  conduct  of  some  actual  human 
being  is  by  law  imputed  to  it,  and  treated  as  if  it  were  the 
conduct  of  the  fictitious  person.  The  will  and  the  acts  of  a 
body  corporate  are  nothing  more  nor  less  than  the  real  un* 
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fictitioiis  will  and  acts  of  some  one  or  more  individnalsy 
imputed,  however,  not  to  them  as  natural  persons,  but  to  the 
body  corporate,  which  is  endowed  with  personality  for  the 
very  purpose  of  being  treated  as  if  it  had  a  will  of  its  own,  and 
were  capable  of  acting  or  not  acting  more  or  less  afber  the 
fiiahion  of  niankind. 

Obvioas  as  this  is  when  stated,  the  English  Law  seems  to 
bave  ignored  the  truth  that  there  is  no  resemblance,  and  but  a 
remote  analogy,  between  the  will  of  a  corporation  and  the  will 
of  an  ordinary  individual.  It  has,  in  fact,  been  customary 
to  sfyle  both  persona,  and  attributes  belonging  solely  to  human 
beings,  seenoL  tacitly  to  have  been  supposed  to  belong  to  cor- 
porations as  distinguished  from  the  individuals  composing 
them. 

The  nature  of  a  corporation  being  ascertained,  the  question, 
whether  any  act  or  omission  confers  a  right  or  imposes  a  lia- 
bility on  a  corporation  becomes  resolved  into  two  others,  viz. : 

First — ^Who  did  or  omitted  to  do  the  act  ? 

Secondly — Supposing  the  corporation  to  be  an  individual, 
is  there  any  recognised  legal  principle  or  sound  analogy  by 
virtue  of  which  the  supposed  individual  would  be  responsible 
for  the  act  so  done  or  omitted  by  another  ? 

With  respect  to  the  first  of  these  questions,  the  person  or 
persons  whose  acts  or  omissions  can  be  imputed  to  the  body 
corporate  must  be,  in  the  first  instance,  those  to  whom  the 
management  of  the  afiGedrs  of  the  corporation  is,  by  its  consti- 
tution, intrusted.  Afterwards  there  may  be  other  persons 
appointed  by  the  first  in  the  exercise  of  the  express  or  implied 
powers  with  which  they  are  endowed.  But  no  one  else  can 
be  considered  as  in  any  way  representing  the  body  corporate. 
A  stranger  cannot  represent  it ;  because  there  is  no  more  con- 
nection between  him  and  it,  than  between  him  and  another 
individual  with  whom  he  has  no  concern.  Nor  can  any  one  or 
more  individual  corporators  merely  as  such ;  because  the  very 
thing  that  characterizes  a  corporation  is,  that  it  is,  juridically 
speaking,  distinct  from  the  individuals  composing  it  By  no 
legal  principle,  therefore,  can  the  conduct  of  any  person  be 
imputed  to  a  corporation,  unless  he  is  anthorized  to  act  in  ita 
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behalf,  either  immediately  by  the  act  of  incorporation,  or 
mediately  by  appointment  nnder  some  express  or  implied 
powers  thereby  conferred. 

This  brings  ns  to  the  second  question;  namely,  the 
principle  on  which  the  acts  and  omissions  of  these  persons 
are  imputed  to  the  body  corporate.  That  to  some  extent,  or 
under  some  circumstances,  their  acts  and  omissions  most  be 
deemed  those  of  the  corporation  is  obvious,  for  otherwise  a 
corporation  could  not  fulfil  the  purposes  for  which  it  is 
created. 

It  cannot  be  too  often  repeated,  nor  too  steadily  borne  in 
mind,  that  the  capacity  of  a  corporation  is  determined  by  the 
power  which  creates  it.  Some  jurists  have  argued  from  this 
that  corporations  can  do  no  wrong ;  for  being  created  for 
some  legal  purpose  only,  they  can,  it  is  argued,  have  no  capa- 
city to  do  what  is  illegal.  A  little  consideration  will,  however, 
show  the  fallacy  of  this.  For,  suppose  a  corporation  is  created 
for  the  performance  of  certain  acts.  It  is,  then^  under  an 
obligation  or  duty  to  do  those  acts ;  and,  if  it  does  not  perform 
them  as  required,  it  obviously  does  that  which  is  illegal.  To 
say  that  a  corporation  can  do  no  wrong,  is,  in  fact,  tantamount 
to  saying  it  has  no  duties  or  obligations  to  perform :  such  a 
doctrine  is  as  untenable  in  theory  as  it  is  dangerous  in  prac- 
tice. But,  admitting  that  unlawful  as  well  as  lawful  acts 
must  be  imputable  to  corporations,  it  still  remains  to  consider 
the  limits  of  this  doctrine,  and  for  this  purpose  it  will  be  con- 
venient to  separate  criminal  from  civil  responsibility. 

Fvrst.-^iSB  regards  crimes.  Can  a  corporation  be  guilty  of 
a  crime  ?  Some  jurists  say  *'  yes ;  **  but  "  no  **  seems  to  be 
the  proper  answer  to  the  question.  No  one  is  responsible  for 
a  crime  who  is  not  personally  party  or  privy  to  it.  Crime  is 
never  imputed  to  any  one  by  a  fiction,  but  it  is  only  by  a 
fiction  that  a  corporation  can  be  deemed  guilty  of  a  crima 
To  contend  that  a  corporation  can  be  guilty  of  a  crime,  is 
therefore  to  contend  for  that  in  the  case  of  a  corporation 
which  has  no  analogy  in  the  case  of  ordinary  individuals. 
Nor  would  there  be  any  use  in  establishing  such  a  doctrine. 
The  object  of  criminal  laws  is  to  punish.    Punishment,  tab^ 
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effectual,  must  fall  on  beings  who  can  feel ;  in  the  cafle  of  cor- 
pomtionSy  therefore,  it  should  fall  on  the  individuals  who  have 
been  guilty  of  the  crime  perpetrated.  Nor  ought  they,  nor 
can  tbey,  on  any  principle  be  screened  from  punishment  on  the 
ground  that  the  guilt  is  imputable  to  the  corporation ;  for, 
admitting  that  to  be  so,  they  are  not  the  less  also  punishable, 
having,  ex  hypothesis  themselves  committed  the  criminal  acts 
in  question.  Those  who  maintain  that  corporations  can  com- 
mit crimes,  are  driven  to  make  exceptions;  for  no  jurist 
asserts  that  adultery  or  bigamy  can  on  any  principle,  or  by 
any  analogy,  be  imputed  to  bodies  corporate.  On  the  other 
hand  it  must  be  acknowledged  that  corporations  may  be  guilty 
of  offences,  the  remedy  of  which  is  a  public  prosecution,  e.  g., 
the  noo-repair  of  a  highway.  But  such  acts  are  not  crimes 
in  any  accurate  sense  of  the  word  j  and  using  the  term, 
criminal  law,  in  its  natural  and  popular  sense,  it  may  fairly  be 
said  that  it  has  no  application  to  any  except  natural  persona 

Secondly. — As  to  civil  responsibility.  Capacity  to  acquire 
rights  and  incur  obligations  does  not  always  depend  on  a  de 
JadQ  exercise  of  will^  for  that  capacity  is  attributed  to  infants 
and  lunatics,  whose  exercise  of  will  is  juridically  ignored. 
Again,  the  law  of  agency  furnishes  principles  by  which  the 
acts  of  one  person  may  be  treats  as  the  acts  of  another. 
Now,  so  far  as  a  corporation  is  a  person,  it  is  a  person  of 
limited  capacity,  the  conduct  of  whose  affairs  is  intrusted  to 
others.  By  the  constitution  of  the  corporation  the  persons 
thus  intrusted,  be  they  few  or  be  they  many,  are  the  agents  of 
the  corporation,  which  is  as  it  were  a  principal,  giving  to  those 
persons  all  powers  and  authorities  necessary  for  the  accom* 
plisbment  of  the  ends  for  the  attainment  of  which  the  corporar 
tion  itself  exists.  It  is  then  to  the  law  of  agency  that  recourse 
inust  be  had  for  the  principles  which  govern  the  civil  liabilities 
of  bodies  corporate ;  and  it  only  remains  to  apply  this  law  to 
torts,  contracts,  and  ywm  contracts. 

As  regards  Torts.  The  ordinary  doctrines  of  the  law  of 
agency  lead  to  the  conclusion  that  all  torts,  of  whatever  kind, 
for  which  a  principal,  having  given  such  authority  as  is  con- 
fen^  by  the  act  of  incorporation,  would  be  liable^  ought,  if 
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done  by  the  express  or  implied  authority  of  the  gOTeming  body 
of  the  corporation,  to  be  deemed  corporate  actSy  and  ought 
to  be  held  to  impose  liabilities  on  the  corporate  body.  This 
has  been  recognised  in  Westminster  Hall,  for  it  is  clear  that 
trespass  lies  against  a  corporation.  It  has  indeed  been  held 
in  the  case  of  Stevens  y.  2%e  Midland  Oauniiea  Bcdboca/,  10 
Exch.  356,  that  an  action  for  malicious  prosecution  will  not 
lie  against  a  corporation :  and  this  decision  may  be  supported 
upon  the  ground  that^  even  if  a  corporation  could  be  actuated 
by  bad  motives,  it  would  not  be  civilly  liable  for  the  malicious 
acts  of  one  endowed  by  it  with  such  powers  and  authorities  as 
alone  can  be  supposed  to  be  conferred  by  a  corporation. 

As  to  Contracts.  No  contract  can  be  entered  into  by  a 
corporation  which  is  vUra  viresj  or  entered  into  in  the  exer- 
cise of  powers  and  authorities  not  conferred  expressly,  or  im- 
pliedly, by  the  law  creating  the  body  corporate.  This  follows 
necessarily  from  the  limited  capacity  of  such  bodies.  Their 
capacity  is  restricted  by  the  object  for  which  they  are  created, 
and  neither  they  nor  their  members  can  extend  that  capacity. 
But,  subject  to  this  qualification,  it  necess^ily  follows  from  the 
observations  already  made,  that  all  contracts  are  in  reason 
imputable  to  a  corporation,  provided  the  will  of  one  of  the 
parties  can  be  shown  to  be  the  will  of  those  individuals  to  whom 
the  management  of  the  corporate  bSblitb  is  intrusted. 

This  leads  to  the  consideration  of  the  evidence  by  which  a 
corporate  contract  must  be  shown  to  exist.  The  seal  had  its 
origin  in  times  when  writing  was  comparatively  a  rare 
accomplishment.  But  no  satisfactory  reason  can  be  adduced 
for  'the  English  doctrine — ^that  nothing  but  a  seal  can  be  evi« 
dence  of  the  corporate  will  Suppose  that  a  majority  of  a 
duly  convened  meeting  of  members  are  the  persons  intrusted 
with  the  management  of  the  corporate  affidrs ;  the  will  of  the 
corporation  will  then  be  the  will  of  such  majority ;  and  if  so^ 
whatever  is  evidence  of  the  will  of  the  majority  must  be  evi- 
dence also  of  the  will  which  the  corporation  is  deemed  to 
exercise.  Again,  suppose  that  some  officers  of  a  corporation, 
not  having  power  to  bind  it,  enter  into  a  contract  on  its 
behalf,  and  report  the  fact  to  a  duly  convened  meeting  of  its 
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members ;  that  the  matter  is  discussed  and  approved  unani- 
mottsly,  and  then  that  a  minute  to  that  effect  is  formally 
made,  can  it  be  said^  in  reason,  that  that  ratification  ought 
not  to  be  impated  to  the  body  corporate  ?  Why  is  it  less  the 
act  of  the  body  corporate,  than  a  document  sealed  by  their 
authority  ?  Where  is  the  magic  of  the  seal  ?  It  is  not 
denied  that  a  seal  is  a  convenient  mark  whereby  to  signify  to 
the  world  the  fact  that  the  document  has  been  finally  approved 
by  the  proper  authorities.  But  what  is  contended  is,  that,  to 
deny  validity  to  contracts  similarly  approved  solely  because 
the  seal  is  absent,  is  to  sacrifice  substance  to  form,  and  is  as 
unjustifiable  in  principle  as  the  absurd  old  English  rule  which 
compelled  a  man  to  pay  his  bond  twice  over,  because  the  first 
time  he  neglected  to  take  a  release  by  deed. 

The  strictness  of  the  rule  denying  validity  to  unsealed  con- 
tracts of  corporations  is  being  gradually  relaxed.  The  whole 
law  relating  to  the  subject  is  obviously  in  a  state  of  transition ; 
and  an  attempt  is  being  made,  not  unsuccessfully,  to  introduce 
by  way  of  exception  the  doctrine  that  contracts  which  can  be 
looked  upon  as  incidental  to  the  purposes  for  which  a  corpora- 
tion is  created  shall  be  valid,  though  not  under  seal.  This 
rule  ought  obviously  to  be  of  general  application.  In 
America  the  strict  law  requiring  in  every  case  the  existence  of 
a  common  seal  is  wholly  exploded,  and  it  is  hoped  that  such 
will  soon  be  the  case  in  this  country  also. 

Lastly,  as  to  quasi  contracts,  by  which  are  meant  those  acts 
or  forbearances  which,  not  being  unlawful,  give  rise  to  rights 
and  obligations  without  the  intervention  of  any  genuine 
promise,  express  or  tacit.  Such  are  the  obligations  which,  in 
the  language  of  the  civilians,  arise,  ^'  ex  re,''  ^'  by  the  force  of 
circumstances,''  *^tUilitaH$,  CBquiiatis  gratid  ;"  and  which  are 
indicated  by  the  maxims  '^  Qui  sentit  commodum  aerdtre  debet 
et  onus"  and  ''  Nemo  debet  locuplektri ex alterius incommodo!* 
The  English  phrase  ''  implied  contracts "  is  one  of  too  great 
ambiguity  to  represent  this  class  of  transactions.  The  right 
of  contribution  which  exists  amongst  co-sureties  and  amongst 
owners  of  cargo  where  goods  are  thrown  overboard,  is  an 
instance  of  a  ri^t  arising  quasi  ex  contractu,  although  there 
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is  not)  in  fact»  any  genuine  promise,  express  or  taciti  to  odntri* 
bate  to  the  loss  sustained.  The  principle  which  binds  persons 
quasi  ex  corUradUy  is  at  least  as  applicable  to  corporations  who 
obtain  materials  and  sendees  from  others,  as  to  infants  who 
are  supplied  with  such  necessaries  as  gold  latch-keys  and  onyx 
studs.  In  the  cafle  of  Diggle  v.  Tht  London  and  BlackwaU 
Railway  Company^  5  Exch.  442,  the  plaintiff  had,  with  the 
foil  knowledge  and  at  the  request  of  the  officers  of  a  corporsr 
tion,  executed  considerable  works  for  it,  and  on  claiming 
payment  was  turned  round  because  he  oould  not  produce  a 
contract  under  seal.  Surely  this  was  wrong,  for,  admitting  to 
its  full  extent  the  doctrine  of  the  common  seal  as  applied  to 
contracts,  a  liability  to  pay  results  from  other  matters  besides 
a  contract,  and  to  hold  tfaAt  the  corporation,  taking  the  bene- 
fit of  the  i^aintiff  8  work,  was  not  bound  to  pay  for  it,  was 
cruel  in  tiie  extreme,  and,  aa  appeare  to  the  writer,  uncalled 
for  in-  point  of  strict  principle.  If  a  person  enters  into  a  con- 
tract, which  is  invalid  in  consequence  of  aome  form  not  being 
complied  with,  is  he,  having  obtained  the  benefit  of  that  con- 
tract, to  retain  that  benefit  for  nothing?  To  say  yes,  and 
that  it  was  his  own  folly  not  to  see  that  all  necessary 
formalities  were  complied  with,  is  strictly  in  accordanoa 
with  the  maxim  ewmmvm  Jus  mmma  injuria^  but  is  un- 
worthy of  countenance  in  any  system  of  law  the  oi:gect  of 
to  which  is  to  repress  and  not  encourage  fraud. 

It  is  not»  however,  the  object  of  this  paper  to  examine  the 
grounds  on  which  any  particular  case  was  decided.  The 
object  has  been  solely  to  draw  attention  to  what  are  conceived 
to  be  the  principles  whidi,  in  point  of  reason,  ought  to  be 
applied  for  the  solution  of  the  question,  whether  any  particu- 
lar act  can  by  law  be  held  to  cast  responsibility  on  a  corpora- 
tion, and  to  show  that  the  harsh  decisions  to  be  found  in  tiie 
books  have  arisen  from  a  departure  from,  and  not  from  con- 
formity to,  those  principles. 

The  results  endeavoured  to  be  established  may  be  thus 
briefly  reci^tulated : — 

1.  Personality  is  attributed  to  corporations  solely  as  a 
ineans  to  an  end,  and  with  a  view  of  having  eomething 
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'wherein  rights  and  obligations  may  reside,  without  interrup- 
tion by  those  casualties  which  disturb  the  actions  of  indivi- 
duals. 

2.  The  capacity  of  eyery  corporation  is  limited  by  the 
purpose  for  which  it  is  created,  and  its  so  called  will  is  in 
truth  the  will  of  individuals,  who  are  by  its  creation  made  its 
representatives. 

3.  According  to  recognised  principles  of  jurisprudence, 
crimes  cannot  be  imputed  to  corporationa 

4.  Corporations  are  civilly  responsible  for  all  unlawful  acts 
or  cmiaBioiis  fbr  which  a  principal  would  be  responsible,  if 
similar  acts  or  omissions  were  committed  by  an  agent  having 
such  powers  and  authorities  as  are  confened  on  the  indivi- 
duals to  whom  the  management  of  the  corporate  affairs  is 
tntmsted. 

6.  Corporations  are  civilly  responsible  for  all  genuine 
contracts  to  which  the  individuals  intrusted  with  the  manage- 
ment of  their  affairs  have  power  to  assent  on  their  behalf,  and 
have  so  assented. 

6.  Whether  they  have  assented  or  not  is  a  question  of 
eridenoe  merely,  to  be  determined  in  precisely  the  same  way 
as  the  assent  or  non-assent  of  ordinary  individuals,  and  not 
conclusively  by  the  existence  or  non-existence  of  a  document 
sealed  with  a  common  seal. 

7.  Corporations  are  civilly  responsible,  quasi  ex  contractu, 
upon  predsdy  the  same  principles  as  ordinary  individuals, 
subject  only  to  such  qualifications  as  may  be  rendered  necessary 
by  the  fact,  that  corporations  exist  for  certain  definite  purposes, 
and  no  others. 
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in.— ON  THE  MERCANTILE  NOTION  OF  "THE  FIRM,** 
AND  THE  NEED  OP  ITS  LEGAL  RECOGNITION.  Br 
JOHN  MALCOLM  LUDLOW,  Esq. 

[Bsad  9th  November,  1857.] 

Few  persons  have  conferred  a  more  essential  service  upon 
English  jarispradenoe  than  the  late  Mr.  Oory^  when,  in  his 
Treatise  on  Accounts,  he  unfolded,  from  a  legal  point  of  view, 
the  simple  and  beautiful  theory  of  commercial  book-keeping, 
and  pointed  out  the  discrepancies  of  practice  between  legal 
and  mercantile  accounts.  To  these  discrepancies — or  rather 
to  the  stolid  rejection  by  our  Courts  of  the  principles  of  com- 
mercial book-keeping  fit)m  which  they  flow — are  to  be  traced, 
I  believe,  nine-tenths  of  the  perplexities  of  our  partnership 
law,  and  much  also,  I  suspect,  of  that  chronic  inability  of  our 
bankruptcy  law  to  satisfy  the  needs  of  a  mercantile  community, 
which  manifests  itself  by  a  re-naming  and  re-modelling  of  its 
whole  procedure  every  half  generation.  I  wish  to  point  out  in 
this  paper  one  or  two  of  the  mischiefs  arising  from  this  antago- 
nism between  the  law  and  the  facts  of  trade,  with  reference 
to  the  bankruptcy  of  partners.  It  is  absolutely  necessary  that 
I  should  begin  it  with  Mr.  Cory's  name,  as  I  should  be  other- 
wise guilty  of  plagiarism  of  the  worst  description;  since 
Mr.  Cory's  work  is  yet  so  little  known  in  proportion  to  its 
merit  (part  of  its  contents  as  a  legal  treatise  being  indeed  now 
obsolete),  that  much  even  of  what  I  may  directly  borrow  from 
him  will,  I  fear,  be  new  to  most  of  my  readers. 

To  Mr.  CoUyer's  Treatise  on  Partnership,  I  need  hardly  ex- 
press my  obligations  in  detail.  His  text-book  is  one  which 
every  one  dealing  with  the  subject  must  have  constantly  in  his 
hands,  and  to  which  he  must  always  owe  more  than  he  can 
acknowledge. 


KBED  OF  ITS  LEGAL  RECOGNITION.  41 

^  The  great  reform  suggested  by  Mr.  Cory,  which  alone  can 
supply  a  basis  for  the  thorough  reconstruction  of  our  partner- 
ship  hkw,  is  the  legal  recognition  of  the  firm.  Nothing,  as  he 
points  out  (a),  can  be  simpler  than  the  mercantile  idea  of 
partnership,  as  it  comes  out  in  commercial  book-keeping. 
Th»:e  is  an  ideal  person 'called  a  ^^  firm,*  for  whom  the  indi- 
vidual partners  are  agents  at  once  and  sureties.  The  accounts 
of  the  partnership  are  always  those  of  the  firm  itself,  never 
of  the  partners;  the  firm  is  always,  as  a  firm,  exactly  solvent, 
through  the  guarantee  of  the  partners.  All  property  brought 
into  the  joint^trade  belongs  to  the  firm  itself,  and  not  to 
the  partner  who  brings  it  in ;  the  firm  alone  contracts  in  all 
transactions.  On  the  other  hand,  every  partner  is  ^^  an  acting 
and  all-e£Scient  officer,"  the  sole  visible  representative  of  the 
unseen  firm ;  able,  as  to  thiixl  parties,  not  only  to  dispose  of 
all  the  effects  of  the  firm,  but  also  to  bind  it  by  his  acts  and 
deeds  in  all  partnership  transactions;  his  agency  being  un- 
limited as  his  guarantee.  It  is  simply  as  an  agent  that  each 
partner  contracts  on  behalf  of  the  firm,  and  binds  it.  He  is 
not  directly  responsible  to  the  party  with  whom  the  engage- 
ment is  entered  into ;  that  party  looks  to  the  firm,  behind 
which  he  stands  as  surety — so  that,  if  the  engagement  entered 
into  exceeds  the  resources  of  the  firm,  it  is  to  the  firm  and  not 
to  the  creditor  that  the  individual  partners  are  on  the  books 
made  debtors.  Again,  the  partner^s  agency,  like  any  other, 
ceases  by  his  death,  without  the  existence  of  the  firm  being  in 
any  wise  impaired  by  it ;  and  the  partnership  may  be  carried 
on  by  the  surviving  partners,  on  paying  to  the  representatives 
of  the  deceased  the  sum  standing  to  his  credit  in  the  books  of 
the  firm,  assuming  them  to  have  been  correctly  made  up. 

This  simple  and  consistent  view,  whatever  be  its  origin — 
shadowed  forth,  it  would  seem,  by  the  philosophic  instincts  of 
old  Greece ;  certainly  brought  out  into  clearness  and  shape 
by  the  sharp  wits  of  Italian  merchants  in  the  middle  ages — 
has  more  or  less  won  force  of  law  in  every  civilized  country. 
Every  where,  more  or  less,  there  is  a  legal  recognition  of  that 
ideal  personage  *^  the  firm,"  of  the  relation  of  the  partners 

(a)  See  Coiy  on  Aoconnta,  ch.  ir. 
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towards  it  as  that  of  agent  and  principal^  surety  and  debtoif— « 
of  the  4iignatare  of  the  firm  as  establishing  the  ralidity  of 
contracts — sometimes  of  the  conclusiveness  of  partnership 
accounts — ^generally»  of  the  power  of  the  firm  to  sue  and  be 
sued  as  such  in  Courts  of  justice. 

Strange  to  say,  hdWever,  in  no  country  has  this  idea  found 
such  difficulty  in  obtaining  legal  reality  as  amongst  the  ^^  nation 
boutiquidre,''  of  which  we  are  members.  Nowhere  has  it  had 
to  fight  such  battles  step  by  step  with  stiff  old  feudal  notiouBy 
however  absurdly  inapplicable  in  practice;  nowhere  has  it 
been  obliged  to  take  such  roundabout  ways  of  attaining  its 
ends ;  nowhere  is  it  yet  so  far  from  having  oompletely  reached 
them. 

Let  us  take  a  few  instances  of  the  confusions  whidi  have 
resulted  from  the  struggle : — 

1st*  Interest  of  Partners  in  the  Stock  :-^The  mercantile  view 
presents  here  ab9olutely  no  difficulties.  The  firm  is  the  only 
real  owner  of  the  partnership  stock,  the  only  person  having 
any  actual  interest  in  it  The  partners,  its  general  agents^ 
have  no  interest  in  the  stock,  they  have  only  jxmers. 

But  the  Common  Law  oould  not  reoognise  the  personality  of 
the  firm.  The  only  ideal  persons  it  knows  of  are  coiporationeb 
The  Crown  alone,  it  holds,  can  create  corporations — ^thoogh 
that  power  may  sometimes  be  delegated,  and  sometimes  the 
existence  of  such  ideal  persons  may  be  recognised,  without  its 
being  very  clear  how  they  grew  up.  But  to  admit  that  Jack 
and  Tom,  by  clubbing  together  £10  each,  can  make  an  ideal 
person  called  a  firm,  was  more  than  any  Common  Law  ima^ 
gination  could  reach  to.  In  fact  it  would  be  a  contempt  of  the 
royal  prerogativQ — ^high  treason,  or  something  like  it.  What 
was  to  be  done  ?  Those  obstinate  persons  called  trader»-H>ut- 
landish  vagabonds  at  the  firs^  Lombards  and  Jemh'-^wouU 
enter  into  this  kind  of  joint  trade  which  they  called  partnerships 
toouldiegolBte  it  according  to  their  own  notions,  and  not  accord«- 
ing  to  the  ^'perfection  of  wisdom ; "  and  it  was  not  the  policy 
of  this  country  to  put  them  down  altogether,  any  more  than  it 
.would  have  been  King  John's  policy  to  pull  out  utt  a  Jew's 
teeth.    How  then  was  law  to  be  administered  towards  men 
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who  perfiisted  in  making  law  for  themflekes?  How  were  their 
fantaBtic  notiooB  to  be  translated  into  the  lunges  legal  English? 

I  snspect  oar  common  lawyere  made  the  attempt  with 
only  half  a  will,  cherishing  seoretlj  the  hope  that  Jews  and 
Lombards,  with  their  commercial  notions,  wonld  some  day  be 
expeUed  the  realm.  At  any  rate,  they  snoceeded  very  ill  in 
what  they  did  attempt. 

Not  recognising  the  ,firm,  they  consequently  could  not  re* 
cognise  its  ownership  of  the  partnership  stocL  They  had, 
therefore,  to  recognise  an  actual  interest  in  the  partners.  This 
was  very  oddly  defined. 

Of  the  various  modes  in  which  property  could  be  held 
without  division  by  more  than  one  owner,  joint^tenancy  is 
expressly  distinguished  by  the  Common  Law  through  this 
characteristic,  that,  on  the  death  of  one  of  the  joint-owners,  the 
whole  of  the  object  owned  passes  to  the  survivor.  ^'  The  nature 
of  joyn-tenancy  is,"  says  Littleton  (s.  280),  '^  that  he  which 
sarviveth  shall  have  only  the  entire  tenancy/'  ^  Joyn-tenants 
have  a  sole  quality  of  survivorship,"  says  Lord  Ooke  (Oa  Litt. 
180  6),  "  which  co-pcuiseners  have  not." 

Yet  the  legal  definition  of  the  partnei^s  interest  is,  that  it 
is  ^^  a  joint-tenancy  without  benefit  of  survivorship  as  between 
the  partners  themselves,  but  wifli  survirorship  in  regard  to 
third  persons,  who  may  sue  or  be  sued  by  the  survivor."  Could 
not  one  almost  iancy  such  a  definition  to  have  been  introduced, 
in  a  moment  of  grim  fun,  by  some  crabbed  legal  sage,  for  the 
sole  purpose  of  puzzling  the  bmins  of  the  Lombard  merchant  ? 
For  it  follows  clearly,  from  what  we  have  seen  above,  that 
a  '^joint-tenancy  without  benefit  of  survivorship  "  is  about  as 
rational  an  expression  as  a  round  square,  or  a  dark  light 

Absurd  or  not,  however,  this  is  the  legal  view  of  the 
partnership  interest.  Sir  K  Ooke  says  of  two  joint  merchants, 
that  ^^the  wares,  merdiandises,  debts,  or  duties,  that  they 
have,  as  joint  merchants  or  partners^  shall  not  survive,  but 
shall  go  to  the  executors  of  him  that  deceaselii." — (Ca  Litti 
182  a);  very  loose  wording,  to  say  the  least,  on  the  part 
of  such  an  autixority,  since  it  would  imply,  literally,  that  the 
exeoiitoiB  of  the  deceased  partner  took  the  whole  to  the  pre^ 
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judice  of  the  sarviving  one.  And  it  has  been  held  in  a  late 
case  (Buckley  v.  Barber ^  6  Exch.  164),  that  the  title  to  partner- 
ship chattels  does  not  sarvive,  and  that  a  surviving  partner 
cannot  mortgage  a  deceased  partnei^s  share  for  the  purpose  of 
carrying  on  the  trade.  Which  case,  by  the  way,  is  sufficient 
to  show  that  the  other  half  of  the  full  definition,  '^  with  sur* 
vivorship  in  regard  to  third  persons,"  is  &r  too  general  In 
fjBiCty  when  the  thing  is  looked  into,  it  is  found  that  the  only 
survivorship  admitted  as  towards  third  personSy  is  for  purposes 
of  procedure. 

But  now,  after  the  Common  Law  has  spoken  of  the  partner^s 
interest  in  the  stock  as  a  joint-tenancy  without  benefit  of 
survivorship,  Equity  is  found  running  upon  an  exactly  opposite 
tack,  and  dealing  with  it  as  a  tenancy  in  common.  It  does 
this  so  positively  and  distinctly,  thal^  according  to  a  well- 
known  rule,  wherever  property  is  left  to  two  jointly  for  the 
purposes  of  a  trade,  and  is  so  dealt  with  accordingly,  this  is 
held  actually  to  sever  the  joint-tenancy,  as  it  is  termed,  unless 
there  be  something  in  the  will  to  preserve  it,  notwithstanding 
the  joint-trade  (9  Yes.  596 ;  Jadteon  v.  Jacheony  Where  a 
will  bequeathed  leaseholds  and  personalty,  in  terms  clearly 
amounting  to  joint-tenancy,  such  a  severance  was  presumed 
from  the  fact  of  the  parties  dealing  with  it  as  partners,  and 
that  from  the  time  of  their  entering  into  possession  (S.  0.  7 
Yes.  535, 9  Yes.  591).  And  although,  according  to  these  views, 
land  intended  for  partnersliip  purposes  is  usually  conveyed  to 
partners  as  tenants  in  common,  still,  as  in  the  case  of  a  will, 
so  in  that  of  a  purchase,  the  mere  circumstance  of  the  partner- 
ship is  sufficient  to  draw  the  same  consequence,  whatever  be 
the  form  of  the  conveyance.  In  ^^  the  case  of  a  joint  lease 
taken,  or  a  fee  purchased  to  carry  on  the  joint-trade,"  the 
Court,  to  use  Lord  Thurlow's  words,  will  "  convert  the  joint- 
property  for  the  purposes  of  trade,  and  making  a  common 
advantage  '*  (1  Yes.  J.  434,  Lyeter  v.  DoUand ;  and  see  Lake 
V.  Craddock,  3  P.  W.  158 ;  Lake  v.  Gtbean,  1  Eq.  Ca.  Abr.  290)* 

So  that,  putting  these  various  rules  of  law  together,  we 
come  to  the  luminous  conclusion,  that  the  interest  of  the 
partners  in  the  stock  is  a  joint-tenanqr  without  benefit  of 
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Burvivorship,  which  is  severed  from  the  time  of  their  entering 
into  posseflsion — ^in  other  words,  a  thing  self-oontradictoiy  in 
itself,  which  is  bom  and  dies  in  a  breath. 

In  attempting  to  give  to  a  class  of  working-men  some  notions 
of  our  English  law  of  partnership,  I  had  to  come  across  this 
branch  of  it,  and  to  dismiss  it  in  these  terms :  ^^  I  shall  be  able 
to  tell  you  something  of  the  proportions  in  which  the  partners 
are  deemed  to  be  interested  in  the  stock  and  profits.  I  shall 
be  able  to  tell  you  what  becomes  of  the  stock  on  dissolution  of 
the  partnership.  I  shall  be  able  to  tell  you  what  powers  may 
be  exercised  over  it  by  the  partners  during  the  partnership  or 
its  winding  up.  But  what  the  nature  of  their  interest  is,  I 
cannot  tell  you,  for  I  really  do  not  know." 

2.  PovDers  of  the  Partners  over  the  Assets : — How  perfectly 
inoonsiBtent  the  l^ally  recognised  powers  of  the  partners  over 
the  stock  are  with  any  legal  statement  of  their  interest  in  it, 
is  sufficiently  shown  by  a  single  example. 

Neither  joint-tenants  nor  tenants-in-common  have  any 
power  to  dispose  of  more  than  their  own  individual  share  of 
the  thing  held  in  fellow-ownership.  But  when  we  come  to 
those  anomalous  forms  of  commercial  fellow-ownership  called 
partnerships,  we  find  each  partner  invested  with  a  sole  power 
of  disposing  of  or  pledging  the  partnership  assets,  bo  far  at 
least  as  they  do  not  consist  of  land.  Nothing  simpler,  if  with 
the  trader  you  consider  the  partnership  property  as  that  of  a 
single  owner — ^the  firm — and  each  of  the  partners  as  being  a 
joint-and-several  agent  or  attorney  for  that  owner.  But  no- 
thing more  exceptional,  if  you  attempt  to  refer  the  act  to  the 
exercise  of  any  recognised  form  of  fellow-ownership. 

In  order,  therefore,  to  explain  the  exercise  of  these  anoma- 
lous powers  of  partnership,  the  law  was  driven  to  borrow  an 
idea  from  out  of  a  di£ferent  sphere  to  that  of  the  rights  of  pro- 
perty— ^the  idea  of  the  partnership  s^ency.  The  nearest  ap- 
proach which  it  could  make  to  the  mercantile  idea  of  the 
agency  of  the  partners  for  the  firm,  was  to  consider  them  as 
agents  each  for  the  other  of  them.  ^  The  general  principle 
which  governs  all  partnerships  in  trade,"  it  has  been  said,  is 
thifl^  ^  that  each  partner  constitutes  the  others  his  agents,  for 


46  MERCANTILE  XOTION  CJP  "  THE  FIBM  ;" 

the  purpose  of  entering  into  all  contracts  for  bim  wiihiu  the 
scope  of  the  partnership  concern."— (C.  J.  Tindal^  6  Bingh. 
792;  Fox  v.  Clifton).  Observe  the  qualification,  xnostimpor* 
tant  in  practice.  The  mutual  agency  of  partners  for  each 
other^  which  forms — ^so  to  speak — 'the  field  of  partnership 
action,  is  bounded  by  a  line  drawn,  or  rather  staked  out  by 
the  Courts,  not  always  very  precisely  or  sufficiently,  at  those 
points  where  the  exercise  of  such  agency  is  deemed  not  to  be 
reqiiisite  for  the  purposes  of  the  partnership. 

3.  Partnership  IkaUng$  with  Land : — ^The  full  and  fiunk  re- 
cognition of  this  mutual  agency  of  partners,  to  its  utmost  pos- 
sible extent)  even  without  a  legal  recognition  of  the  firm,  would 
have  gone  far  to  cure  many  of  the  practical  difficulties  of 
partnership.  For  instance,  if  one  partner,  as  agent  for  the 
other,  has  power  to  pledge  or  dispose  of  the  personal  property 
of  the  partnership,  th^^  seemed  no  reason  why  he  should  not 
equally  have  power,  as  such  agents  to  pledge  or  dispose  of  its 
real  property.  Had  this  been  the  case — ^had  land  once  brought 
into  partnership  been  wholly  assimilated  to  other  partnership 
stock,  for  the  purposes  of  the  partnership — an  immense 
impetus  would  have  been  given  to  commercial  enterprise, 
and  a  whole  head  of  most  perplexing  and  much  litigated  law 
would  have  been  absent  from  our  treatises. 

But  here  the  Common  Law  took  its  stand*  As  soon  as  the 
land  was  in  question,  it  immediately  threw  aside  the  idea  of 
the  partnership  agency,  and  betook  itself  to  the  oonsideratioii 
of  the  partner's  interest  in  the  land*  Neither  joint-t^iant  nw 
tenant4n-common  could  dispose  of  the  whole  of  the  real  oir 
personal  estate  held  jointly  or  in  common.  Therefore  the 
partner — that  mysterious  joint^tenant  without  benefit  of  sur- 
vivcMTship,  holding  in  severalty  from  the  moment  of  bis  entering 
into  possession^— might  dispose  of  the  whole  of  the  partner^ 
ship  personalty,  and  of  his  share  only  of  the  realty. 

4.  Incapacity  of  one  Partner  to  bind  othere  hy  Deed:-^A  deed 
sealed  and  delivered  was,  if  I  may  use  the  term  without  irreve^ 
rence,  one  of  the  great  sacraments  of  the  Common  Law,  the 
mysteries  of  which  were  best  unmeddled  with  by  traders.  Ao- 
oordjngly,  it  was  laid  down  that,  whatever  might  be  the  powen 


KBBD  OV  ITS  LEGAL  BE006NITION.  47 

of  one  partner  to  bind  another,  he  oertainly  oonld  not  do  so  by 
deed.  With  ludicrous  solioitade  for  oommeroial  intereaks. 
Lord  Eenyon  declared  that  the  contraiy  principle  ^  would  be  a 
most  alarming  doctrine  to  hold  out  to  the  commeroial  world  1'' 
(Hcarriaon  ▼.  Jackson,  7  T.  B.  207.)  For  one  partner  to 
ngn  away  £100^000  of  partnership  stock,  had  nothing — the 
judicial  mind  appears  to  have  thought — alarming  in  it  to  the 
mercantile  world.    But  for  one  partner  to  seal  and  ddwer 

the  conveyance  of  a  40s.  partnership  freehold  ! 

It  is  scarcely  necessary  to  point  out  that  there  is  not  the 
slightest  difficulty  in  the  execution  of  a  deed  by  a  firm>  as 
such,  any  more  than  by  a  corporation.    Most  firms  perhaps 
have  seals  of  their  own ;  all  might  have.     Indeed^  tWe  was 
eue  way  in  which,  without  departing  from  its  principles,  the 
law  might  have  conferred  very  great  fieudlities  upon  partnership 
dealings,  and  at  the  same  time  reduced  them  to  a  more  whole^ 
somely  strict  rule.    In  dealing  with  powers,  it  requires  (to 
some  extent,  at  least)  the  instrument  conferring  the  power 
to  be  of  equal  solemnity  with  the  instrument  by  which  it  is 
executed ;  where  a  deed  has  to  be  sealed  and  delivered,  it  re^ 
quires  the  power  to  be  under  seal  (or  by  will  in  due  form). 
Now,  had  it  held  that  the  power  to  bind  copartners  by  deed 
was  implied  in  every  duly  executed  deed  of  copartnership,  and 
in  such  only,  more  partnerships  might  have  come  to  be  oon-« 
stituted  by  deed,  and  the  Courts  might  have  been  spared  many 
and  many  a  puEzling  case  on  contracts  of  partnership,  either 
verbal,  or  established  by  some  informal  writing.    But  nothing 
of  the  kind  was  thought  of.    Indeed,  regular  deeds  of  co- 
partnership may  be  said  to  have  only  acquired  a  real  impor- 
tance on  the  day  when  Lord  Eldon  was  at  last  worried  into 
saying,  that,  in  cases  of  partnership  disputes,  he  would  interw 
fere  where  there  was  an  express  written  contract,  but  not 
otherwise. 

5.  Excq}tiimi  a$  to  Land  and  Deeds  :^^The  result  of  the' 
doctrine  of  partnership  agency,  that  **  the  act  and  assurance 
of  one  partner,  made  with  reference  to  business  transacted  by 
fte  firm,  will  bind  all  the  parlies  ^  (C.  J.  Abbott,  2  B.  and  Aid. 
688 ;  Sandtlands  v.  Marsh)^  would  thus  seem  to  be  qualified 
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by  two  broad  Common  Law  exceptions^  mostly  coincident—^ 
that  this  rale  will  not  cover  any  act  a£fecting  real  property — ^nor 
any  act  requiring  to  be  performed  by  deed.  But  the  necessities 
of  trade  have  broken  through  both  exceptions  on  some  points. 
As  to  land,  perhaps  only  on  one.  It  has  been  held  that 
one  partner,  in  the  absence  but  with  the  consent  of  another, 
may  bind  him  by  warrant  of  attorney  to  confess  judgment 
(Bruiian  v.  Burton^  quoted  Coll.  Part  313).  It  should  be 
observed,  however,  that  neither  need  the  warrant  be  under 
seal,  nor  is  it  in  fact  that  which  binds  the  land,  but  only  the 
judgment  entered  up  upon  it  And  there  is  no  power  to  bind 
where  there  is  no  consent  of  the  absent  partner  (JSambidge 
v.  De  la  Craudey  3  C.  B.  742). 

As  to.  deeds,  a  qualification  generally  recognised  is  that  of 
releases.    It  seems  to  be  considered  that  where  a  release  has 
to  be  executed  by  deed,  and  is  so  executed  by  one  copartner 
on  behalf  of  the  firm,  such  deed  binds  the  firm  (CoU.  Part 
311—13^,  2  Sw.  544 ;  Hawk$haw  v.  Parkma).    At  the  same 
time  it  will  be  observed  that  it  is  binding,  not  with  reference 
to  its  character  a$  a  deed^  but  with  reference  to  the  nature  of 
the  transaction  as  a  release.    A  partner  "  may  release  debts," 
it  has  been  said,  ^^  because  he  has  authority  to  receive  them,'* 
(Maule,J.,  3C.  B.745;  Hambidge  v.  De  la  Grouse.)  A  partner 
may  release  a  cause  of  action,  and  so  bind  the  firm  where 
there  is  no  fraud  (1  Y.  <fe  J.  366 ;  Barker  v.  Bichardsan).  But 
so  may  any  joint  plaintiff  release  the  action  as  against  both. 
Beferring  to  the  deed  which  was  in  question  before  Lord 
Kenyon  in  Harrison  v.  Jackson^  Lord  Eldon  observed,  that 
that  was  a  deed  by  which  one  partner  undertook  to  make  a 
grant,  adding,  ^Hhe  effect  of  such  a  deed  is  very  different 
from  the  effect  of  a  release "  (Hatokshaw  v.  Parkins^  u.  s.). 
And  there  is  perhaps  no  authority  as  yet  to  show  that  a 
release  by  deed,  by  one  of  several  copartners,  will  bind  the 
others  generally  for  any  peculiar  purposes  for  which  the  form 
of  a  deed  may  be  required,  unless  executed  under  such  cir* 
cumstances  as  would  render  an  ordinary  deed  valid  against 
all ;  6.  gr,  by  one  in  the  presence,  and  by  the  direction^  of 
Qthers. 
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Other  qasdificationfl  of  the  legal  exceptions  to  the  doctrine 
of  thepartnerBhip  agen<7  occur  in  bankraptcy,  and  will  be 
referred  to  under  thiB  bead  hereafter. 

6.  JEg[uitable  Doctrine  as  to  Land  brought  into  Partnership : 
Coarts  of  Equity  have,  to  some  extent*  come  to  the  assistance 
of  the  trader  against  the  wall-eyed  justice  of  the  Common  Law, 
by  recognising  in  the  partnership  relation  a  power  to  modify 
the  rules  of  legal  ownership  as  respects  land.    Professing  to  be 
Ciourts  of  Conscience — ^to  deal,  not  only  with  the  bare  outward 
acts  of  men  but  ¥dth  their  intentions^-to  carry  out  those 
intentions,  being  in  themselves  legal  and  proper,  and  sufficiently 
definite,  in  many  cases  when  they  fall  short  of  the  act — even 
to  correct   that  which  is,  in  order  to  effect  that  which  is 
meant — all  things  which  they  formulize  in  the*^^»axim  of 
considering  that  as  done  which  ought  to  be  done — Courts  of 
Equity  have  taken  cognizance  of  the  question,  what  property 
is  or  is  not  intended  to  be  brought  into  partnership  ?    The 
obviouB  intention  of  partners  in  entering  into  the  partnership 
contract  is,  that  all  the  property  brought  into  stock  shall  be 
dealt  with  as  a  partnership  asset,  in  one  uniform  manner,  and 
according  to  the  custom  of  trade.    Applying  this  intention  to 
the  disposal  of  land,  whilst  a  Court  of  Common  Law  can  only 
inquire  into  the  questions : — ^^  Is  this  land  disposed  of  according 
to  law,  by  the  parties  legally  entitled,  being  of  capacity  to  act, 
and  without  fraud  or  violence  P  "  a  Court  of  Equity  goes  further, 
and  asks : — ^^  Is  this  land  part  of  the  partnership  stock  ?    Do 
the  parties  entitled  to  that  stock  concur  in  disposing  of  it  ?  " 
If  they  do  not,  it  will  prevent  the  legal  owner  from  disposing 
of  it  without  them.    If  they  dispose  of  it  without  him,  it  will 
compel  him  to  give  legal  efficacy  to  their  act. 

Now  it  is  evident  that,  in  the  same  manner  as  Courts  of 
Common  Law  might  have  obviated  many  difficulties  of  partner- 
ship, at  least  during  the  life  of  the  partners,  by  a  broad  appli- 
cation of  their  own  doctrine  of  the  mutual  agency  of  partners 
for  each  other,  so  might  Courts  of  Equity  have  obviated  many, 
by  a  broad  application  of  their  own  doctrine  of  the  conversion 
of  property  from  one  character,  tenure,  or  mode  of  ownership 
into  another,  according  to  the  intention  of  the  holders.    Just 
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as  Equity  looks  upon  knd  directed  to  be  sold  as  personatty, 
and  attribates  to  the  personal  representative  the  full  equitable 
disposal  of  it — so  it  might  have  held  that  land,  by  being 
brought  into  partnership,  became  personalty  in  like  maimer, 
and  an  asset  capable,  like  any  other,  of  full  equitable  disposal 
by  a  single  partner.  But  there  is  only  one  case,  to  my  know^ 
ledge,  in  which  this  point  has  been  in  anywise  directly 
approached,  and  that  a  case  in  Bankruptcy — a  peculiar  field, 
as  we  shall  see  hereafter,  where  English  judges  have  been 
wont  to  sow  the  wild  oats  of  their  legal  liberalism.  Here, 
where  a  firm  carried  on  business,  and  erected  trade  machinery 
on  the  freehold  of  one  of  the  partners^  and  on  some  leasehold 
premises,  it  was  held  that  by  depositing  the  leases  of  the  lease- 
holds, and  a  lease  of  the  fi^hold  itself,  for  advances  made  to 
the  firm,  that  single  partner  could,  as  agent  for  it,  mortgage 
its  leasehold  interest  in  the  premises,  and  its  property  in  the 
machinery  {Ex  parte  Lloydy  1  Mont,  and  A.  494 ;  see  pp.  512, 
and  folL).  This  case,  from  which  might  be  deduced  the  right 
of  a  single  partner  to  create  an  equitable  mortgage  on  behalf 
of  the  firm,  is  not  itself  very  dearly  stated,  as  it  does  not 
appear  by  or  to  whom  the  leases  were  made.  Further  than 
this.  Courts  of  Equity  do  not  appear  to  have  treated  the  ques- 
tion of  the  conversion  of  land  to  partnership  purposes,  other- 
wise than  on  the  occasion  of  the  dissolution  of  the  partnership 
by  death  of  one  of  the  partners.  Then  indeed  they  treat  it  as 
converted  simply  into  personalty,  but  only  so  far  as  is  neces- 
sary for  the  purposes  of  partnership. 

It  is  obvious  that,  in  any  well  regulated  partnership,  no 
question  of  any  difficulty  could  ever  arise  as  to  the  bringing 
of  land  into  partnership,  if  the  principles  of  mercantile  book- 
keeping were  attended  to ;  since  the  simple  inspection  of  the 
books,  if  honestly  kept,  would  show  whether  the  land  has  ever 
been  entered  as  capital  or  stock.  If  it  has,  it  is  the  property 
of  the  firm ;  if  not,  of  the  individual  partners. 

7.  Remedies  on  Partnership  Contracts  for  or  against 
Strangers : — ^We  have  seen  cases  in  which  the  doctrines,  either 
of  the  Common  Law  or  of  Equity,  have  seemed  almost  on  the 
point  of  coinciding  with  mercantile  theory  in  respect  to  part^ 
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nership.  Bat  the  application  of  the  doctrine  of  the  mutual 
i^encjr  of  partners  to  one  particular  contract — that  by  bill  or 
note — Pleads  for  some  purposes  to  the  actual  legal  recognition  of 
the  firm.  A  bill  or  note  drawn,  accepted^  or  indorsed  by  one 
partner  in  the  name  of  the  firm,  will,  by  the  custom  of  Eng- 
land, except  in  particular  trades,  bind  the  firm  itself.  "  It 
wonld  be  strange  and  novel  doctrine/'  said  Lord  EUenborough 
in  a  case  of  indorsement, ''  to  hold  it  necessary  for  a  person 
receiving  a  bill  of  exchange,  indorsed  by  one  of  several  partners, 
to  apply  to  each  of  the  other  partners  to  know  whether  he 
assented  to  such  indorsement^  (7  £Sast,  213 ;  Swan  v.  Steele). 
**  Where  a  partnership  name  is  pledged,"  said  B.  Bay  ley,  "  the 
partnership,  of  whomsoever  it  may  consist,  and  whether  the  part- 
ners are  named  or  not,  will  be  bound,  unless  the  title  of  the  per- 
son who  seeks  to  charge  them  can  be  impeached"  (1  Cr.  &  J. 
318;  Wtntle  v.  Crawiher),  This  will  be  the  case  where  the  firm 
consists,  not  in  reality  of  individuals,  but  of  separate  firms. 
In  one  instance,  "  it  appeared  that  the  business  of  about  half 
a  dozen  different  firms  was  carried  on  under  the  same  general 
name,"  and  the  House  of  Lords  (as  Lord  Eldon  described  the 
case)  '^  held  that,  unless  they  could  fix  the  man  who  held  any  of 
their  bills  with  the  knowledge  that  it  was  the  bill  of  A  and 
Co.,  or  any  other  of  the  separate  firms,  he  had  got  paper 
which  gave  him  recourse  upon  them  all,"  (3  Dow,  229-30 ; 
Damdaon  v.  Roberteon).  So  also  it  has  been  held  that  where 
two  businesses  are  carried  on  under  the  same  firm,  a  partner  in 
the  one  business  will  be  liable  for  bills  given  in  the  course  of 
the  other,  although  not  known  to  be  connected  with  it  (Swan 
V.  Steele,  7  East,  210 ;  Vere  v.  Aehby,  10  B.  and  Cr.  288  ; 
Lloyd  V.  Ashby,  2  B.  and  Ad.  23 ;  Wtntle  v.  Crowther,  u.  s.). 
The  principle  upon  which  exceptions  have  been  introduced  to 
this  rule  (such  as  those  of  farming  partnerships — mining 
partnerships— joint-stock  companies)  is,  that  it  is  not  necessary 
for  the  purposes  of  the  excepted  business  that  bills  should  be 
drawn  or  accepted. 

Nor  is  this  specially  mercantile  form  of  contract — the  bill 
of  exchange  or  promissory  note — ^the  only  one  in  respect  to 
which  Courts  of  justice  have  condescended  to  take  notice  of  the 
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mercantile  firm.  A  guarantee  or  letter  of  credit^  given  by 
one  partner  in  the  name  of  the  firm,  will  bind  the  firm,  when 
it  is  really  the  act  of  one  with  reference  to  the  partnerBhip 
business  itaeK  (Sandilands  y.  Marshy  2  6.  &  Aid.  678;  Ex  parte 
GardoTHy  15  Yes.  286 ;  Ex  parte  Nolte,  2  GL  &  Jam.  295)  ; 
although  various  exceptions  and  counter-exceptions  have  been 
introduced  to  the  rule  (see  Brettel  v.  WilUams^  4  Exch.  623 ; 
Ex  parte  NolUy  u.  s.)* 

But  when  the  kw  has  thus  recognised  the  firm  for  the 
purpose  of  fixing  the  liability,  it  suddenly  shuts  its  eyes  upon 
it  for  the  purpose  of  enforcing  it.  A  bill  for  £1000  has  been 
drawn  or  indorsed  in  the  firm  of  Jones,  Smith,  and  Co.  The 
law  looks  to  the  firm  signature,  and  by  it  holds  bound  the 
individual  Joneses,  Smiths,  Browns,  and  Bobinsons,  who  com* 
pose  the  firm.  But  do  Jones,  Smith,  and  Co.,  require  to  sue 
and  be  sued  in  legal  proceedings  ?  instantly  the  law  insists 
upon  the  names  of  the  individual  partners  being  used.  And 
then  we  enter  upon  that  sea  of  litigation  at  Common  Law  and 
in  Equity — narrowed  indeed  by  recent  statutes — ^as  to  the  pro- 
cedure in  actions  and  suits  by  and  against  partners ;  the  cases 
in  which  all  must  join  or  be  joined,  as  plaintiffs  or  defendants ; 
the  cases  in  which  the  contracting  partners  alone  may  sue  and 
be  sued ;  the  cases  in  which  sleeping  partners  must  or  must 
not  be  joined.  I  need  not  go  into  these  in  detail,  for  two 
reasons ;  1st,  that  the  difficulties  of  procedure  have  formed 
hitherto  the  chief  subject  of  complaint  in  respect  to  the  law  of 
partnership ;  2ndly,  that  such  difficulties  are  precisely  those 
with  which  I  am  least  conversant.  Let  it  be  observed,  that 
the  very  slightest  extension  to  procedure  of  even  the  acknow- 
ledged principles  of  partnership  law  would  have  cured  the 
evil.  The  Courts  practically  treated  the  partners  as  joint- 
and-several  agents  for  each  other  quoad  the  disposal  of  assets ; 
why  should  they  not  have  treated  them  as  such  quoad  suing 
and  being  sued  ?  What  greater  mischief  is  there  for  A.,  being 
in  Canada,  that  B.  his  partner,  being  in  England,  should  bind 
him  injudicial  matters,  than  that  the  same  B.  should  bind 
him  by  a  bill  drawn  in  the  name  of  the  firm  of  A.,  B.,  and  Co.? 
If  the  litigation  be  fraudulent,  he  might  easily  have  similar 
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remedies  against  its  effects,  as  he  has  now  against  a  fraudu- 
lent bill  drawn  or  indorsed  by  his  co-partner. 

Bat  at  any  rate,  it  is  perfectly  clear  that  the  recognition  of 
the  firm  for  purposes  of  procedure  would  at  once  sweep 
away  all  these  difficulties.  There  does  not  seem  the  smallest 
reason  why  an  action  against  Jones,  Smith,  and  Co.  should 
not  be  brought  upon  Jones,  Smith,  and  Co.'s  indorse- 
ment, and  why  the  procedure  should  not  affect  every  individual 
Jones,  Smith,  Brown,  and  Bobinson,  just  as  much  as  the 
indorsement  itself  affects  him.  Such  a  thing  takes  place 
daily  throaghout  half  the  continent,  without  the  smallest 
mischief  that  I  ever  heard  of.  Such  a  thing  takes  place  under 
another  name  with  us,  every  time  that,  under  the  Country 
Banking  Acts,  or  the  Joint-Stock  Companies'  Acts,  or  the 
Joint-Stock  Banks  Acts,  execution  is  issued  against  a  share- 
)iolder  on  judgment  dbtained  against  the  public  officer,  or  the 
banking  or  other  company.  And  what  applies  to  the  firm  as 
defendant  would  equally  apply  to  the  firm  as  plaintiff. 

Whilst  on  the  subject  of  legal  remedies,  it  is  somewhat 
amusing  to  find,  that  though  Courts  of  Law  have  clearly  been 
of  opinion,  that  one  partner  cannot  submit  a  matter  to  arbitra- 
tion on  behalf  of  the  firm  without  the  specific  assent  of  his 
co-partners,  on  the  ground  that  the  authority  to  do  so  does 
not  flow  from  the  relation  of  partnership,  is  no  part  of  the 
ordinary  business  of  a  trading  firm,  and  therefore  must  be 
proved  either  by  express  evidence,  or  by  such  circumstances 
as  lead  to  the  presumption  of  such  an  authority  having  been 
conferred  {Stead  v.  Salt,  3  Bing.  101,  Adams  v.  Bankart^ 
1  C.  M.  and  R  681)  ; — Yet  they  have  held  that  one  partner 
might  enter  an  appearance  for  the  others ;  suspend  proceed- 
ings on  their  behalf;  release  the  cause  of  action.  In  vain 
was  it  aigued,  Why,  seeing  he  may  bring  or  settle  an  action 
on  behalf  of  the  rest,  may  he  not  refer  a  matter  to  arbitration, 
which  would  otherwise  have  to  be  litigated  ?  (2  A.  and  E.  197, 
Boyd  V,  Emmerson).  Litigation,  it  would  seem  to  follow  from 
these  decisions,  flows  naturally  from  the  partnership  relation ; 
the  attempt  not  to  litigate  requires  special  authority. 

a  Bemediea  as  betiveen  Partners ;— The  obstacles  thrown 
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by  oar  partnership  law  in  the  way  of  the  enforcement  of 
justice  between  partners,  have  been  even  more  keenly  canvaBsed 
than  those  interfering  with  its  enforcement  as  between  partners 
and  strangers.  We  may  trace  indeed  a  certain  difference 
between  the  action  of  Courts  of  Law  and  Courts  of  Equity  in 
this  respect : — Neither  tribunal,  as  we  have  seen,  will  notice, 
otherwise  than  by  side-glances,  the  mercantile  personality  of 
the  firm.  Still,  Courts  of  Equity  acknowledge  in  many  of  their 
proceedings  the  fact  of  partnership  apati  from  the  partners; 
the  reality  of  a  relation  which,  being  once  created,  separates 
the  interests  of  the  whole  body  irom  those  of  its  individual 
members.  Hence  you  will  find  them  in  many  instances  inter- 
fering on  behalf  of  the  partnership  itself  against  individual 
members.  They  do  so  eveiy  time  that,  finding  a  written 
contract,  they  step  in  to  maintain  the  partnership  within  its 
terms.  A  bill  may  be  filed,  it  was  said  by  Lord  Eldon,  ^^  for 
the  purpose  of  compelling  partners  to  do  certain  things^ 
according  to  the  provisions  of  certain  instruments,  and  the 
Court  will  interfere  for  that  purpose ;  but  it  must  be  so  framed 
as  that  a  decree  can  be  made,  either  that  the  concern  should 
be  carried  on  according  to  the  terms  of  such  instruments,  or 
that  it  should  be  wholly  put  an  end  to  (Turn,  and  Buss.,  519, 
617,  Const  V.  Harris).  And,  within  certain  limits,  the  act  of 
a  majority  will  be  held  to  be  that  of  the  partnership  itself. 
'^  I  call  that  the  act  of  all,"  said  Lord  Eldon,  ^'  which  is  the 
act  of  the  majority,  provided  all  are  consulted,  and  the  majority 
are  acting  bonajide**  (Turn,  and  R,  525). 

Courts  of  Law,  on  the  other  hand,  wiU  only  interfere  on 
behalf  of  some  one  or  more  of  the  partners  as  individuals 
against  the  others.  Befiising  to  recognize  the  firm  as  distinct 
from  its  members — ^viewing  it  merely  as  an  aggregate  of 
personal  atoms — they  find  themselves  bound  hand  and  foot  by 
one  of  their  axioms,  otherwise  very  plain  and  rational,  that  a 
man  cannot  sue  himself.  Thus  they  will  give  damages 
between  partners  only  where  such  damages  wiU  not  go  to 
any  partnership  fund,  but  will  be  the  separate  property  of 
the  plaintiff;  and  when  they  wiU  not  be  paid  out  of  any 
partnership  fund,  but  by  some  of  the  partners  on  their  per- 
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•onal  Teq>ODBibility  (1  Bing.  N.  0.  407 ;  Bedf(yi^d  r.  BruUon). 
"  It  is  perfectly  clear/'  said  Lord  Tenterden,  "  that  one 
partner  cannot  maintain  an  action  against  his  copartners 
for  work  and  labour  performed,  or  money  expended  on  behalf 
of  the  partnership "  (1  B.  and  Gr.  76,  Holmes  v.  Higgins) ; 
since  in  this  case  it  is  clear  that  the  damages  would  have  to 
come  out  of  the  partnership  fund,  in  which  the  complaining 
partner  has  a  shara  And  conversely,  it  may  be  said  generally, 
that  any  thing  which  takes  a  sum  virtually  out  of  the  partner- 
ship account,  by  shewing  that  it  is  the  separate  property  or 
debt  of  one  of  the  p^ners,  gives  a  right  of  action.  This  is 
perhaps  speciaUy  important  as  respects  balances  of  account. 
In  other  words,  Courts  of  Law  generally  interfere  as  between 
partners,  so  far  as  they  cease  to  be  partners  at  all  (a). 

Reverting  to  Courts  of  Equity,  we  may  say  that  the  mode  in 
which  they  may  iAterfere  on  behalf  of  the  partnership  itself 
against  the  members  appears  to  be  threefold.  They  may  en- 
force performance  of  a  particular  covenant  or  recognised  duty. 
They  may  compass  the  same  end  by  enjoining  against  the 
breach  of  a  particular  covenant,  or  against  the  commission  of 
an  act  which  is  damaging  to  the  partnership.  Or,  finally, 
they  may  exercise  a  still  more  direct  action  by  appointing  an 
officer  of  their  own,  termed  a  receiver,  to  perform  certain  func- 
tions, especially  those  of  receiving  and  paying  moneys,  and 
accounting  for  such  receipts  and  payments. 

I  have  said  that  the  Court  of  Chancery  rnay  interfere  in 
these  three  di£ferent  ways.  Of  course,  it  has  never  gone  'the 
length  of  laying  down  as  a  principle  that  it  will^  or  even  that 
it  can  do  so  universally,  in  any  single  one  of  the  modes  pointed 
out — ^that  whenever  it  finds  a  covenant  or  a  duty,  it  can  compel 
its  performance ;  that  whenever  it  sees  that  a  certain  act  will 
damage  the  partnership,  it  can  forbid  its  commission ;  that  it  can 


(a)  The  above  rales  of  the  Common  Law  have,  however,  been  strikingly  in- 
fringed upon  by  the  County  Courts  Act,  9  and  10  Vict.  c.  95,  s.  65,  which 
gires  jurisdiction  to  the  County  Court  on  demands  for  "  the  whole  or  part  of 
the  unliquidated  balance  of  a  partnership  account."  But  the  jurisdiction  thus 
created  is  so  peculiar,  that  it  has  been  held  not  to  be  removable  by  certiorari g 
Durani  r.  TomUn^  quoted  in  Pollock's  County  Court  Practice^  p.  158. 
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appoint  a  receiver  of  its  own  temporarily  to  carry  on  the  partner- 
ship,  whenever  it  cannot  otherwise  be  carried  on>  even  though 
there  may  be  distinct  provisions  to  that  effect  in  the  deed. 
Oar  Courts  have  never  been  in  the  habit  of  thos  broadly  stak- 
ing out  their  paths  before  them.  Like  pioneers  unoffioered  and 
without  general  science,  each  judge  mostly  hews  out  his  da/s 
journey  through  the  brushwood  of  litigation ;  if  his  arm  be 
strong,  he  will  perhaps  hand  over  a  few  extra  yards  of  clearing 
to  the  next  day's  worker.  And  so,  on  every  single  head»  of 
Equity  jurisdiction  in  partnership  matters,  its  scope  will  be 
found  limited  in  practice  within  bounds  which  may  often  seem 
wholly  insufficient,  which  may  be  burst  some  day  by  the  future 
judge  who  is  now  engrossed  with  football  or  cricket,  which 
precedent  yet  forbids  him  who  now  wears  the  wig  to  overpass. 
If,  indeed,  equity  only  subsisted,  as  it  has  often  been  ima- 
gined and  expressed,  to  temper  the  rigour  of  the  C!ommon  Law, 
the  slender  remedies  which  the  latter  affords  as  between  part- 
ners might  seem  to  supply  a  ground  for  its  free-handed  inter- 
ference. But,  on  the  contrary,  its  leading  principle  in  part- 
nership litigation  seems  for  a  long  time  to  have  been  this — 
that  it  can  do  no  good  in  attempting  to  patch  up  partnership 
disputes  by  decree ;— and  therefore  that  it  should  not  meddle 
with  them  if  possible,  except  to  dissolve  the  partnership  when 
they  have  risen  to  such  a  height  as  to  j  ustify  that  measure.  Lord 
Eldon  in  particular — who  played  with  doubts  as  a  strong  man 
might  with  walnuts,  knowing  that  he  could  crush  them  at  any 
time  himself  by  simply  shutting  his  hand  on  them,  but 
delighted  in  tossing  those  doubts  to  others,  as  the  man  might 
his  walnuts  to  a  child,  to  see  them  weary  their  puny  strength 
in  vain  endeavours  to  cr^k  them — ^Lord  Eldon  for  along  time 
maintained  the  doctrine  of  the  non-interference  of  equity  in 
partnership  matters  with  all  the  tenacity  of  which  he  was 
capable.  No  one,  who  has  not  followed  his  decisions  on  this 
subject  with  care,  c^n  have  any  idea  of  the  learning  and 
ingenuity  he  thus  displayed  in  endeavouring  to  establish  the 
incapacity  of  his  own  Court  to  do  justice  as  between  partners. 
Yet,  strange  to  say,  in  spite  of  all  this  learning  and  ingenuity, 
thrown  into  the  same  scale  as  bis  pioverbial  dead-weight  of 
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'  delay,  partners  toatdd  persist  in  clamouring  for  redress  at  hid 
Iiandfl^  would  compel  him  to  hear  the  same  claims  argued  a 
hundred  times  over,  in  every  shape  in  which  they  could  be  put 
before  hinx     And  it  was  with  him  as  with  the  unjust  judge 
of  Scripture.  He  was  wearied  into  doing  justice;  and  although 
many  of  his  judgments  lie  yet  as  an  incubus  upon  our  law — 
although  it  is  incalculable  how  much  slovenly  Act-of-Parlia- 
ment-ruaking  might  have  been  spared  to  the  country  by  a 
judge  who,  during  half  the  period  of  his  long  tenure  of  the 
seals,  should  have  devoted  one  quarter  of  his  talents  to  the 
enlargement  of  the  practice  of  Equity,  instead  of  to  the  crip- 
pling of  justice  by  the  Procrustean  measure  of  form — still,  the 
partnership  jurisdiction  of  the  Court  of  Chancery  left  Lord 
Eldon's  hands  far  wider  than  he  had  received  it,  and  ripe  for 
further  extension  at  the  hands  of  his  more  liberal-minded 
successors.    He  was  forced  nearly  at  all  points.    So  late  as 
1808,  we  find  him  in  Waters  v  Taylor,  15  Ves.  10  (the  case 
of  the  Italian  OperarHouse),  treating  with  contempt  "  the 
notion^  that  this  Court  is  to  be  employed  in  carrying  on  any 
concern,  is  to  carry  on  every  brewery  and  any  speculation  in  the 
kingdom,**  declaring  that  "  this  Court  has  no  jurisdiction  to 
manage  this  concern,  merely  for  the  purpose  of  carrying  it  on." 
The  Court,  he  said,  *^  will  order  it  to  be  sold  or  foreclosed,  will 
deal  with  it  as  a  property,  but  no  further."    Sixteen  years 
after,  in  Const  v.  Harris,  Turn,  and  B.  496,  he  appointed  a 
receiver  of  Covent  Qarden  Thaetre,  for  the  express  purpose  of 
carrying  it  on  I  (a) 

lliere  is  no  doubt  a  large  amount  of  very  obvious  truth  in 
the  feeling,  that  men  cannot  be  made  good  partners  by  process 
of  law,  that  the  partnership  which  has  to  come  to  the  Court 

{a)  Mr.  HAjnes,  however,  in  his  most  able  and  original  Outlines  of  Equity, 
p.  139,  treats  it  as  "now  settled,"  that  the  Court  will  not  appoint  a  receiyer 
*^  when  the  continuance  of  the  partnership  is  contemplated ; "  reljing  on 
Lord  Tmro*8  decision  in  HaU  ▼.  HaU,  3  McN.  and  G.  79 ;  in  which  indeed 
(p.  91)  hifl  lordship  appears  to  confine  the  jurisdiction  of  the  Court  for  the 
appointment  of  a  receiverivapart  from  the  object  of  dissolution,  to  cases 
where  a  partner  might  be  so  conducting  himself,  "  that  unless  a  manager  was 
appointed  before  the  hearing,  the  partnership  concern  might  in  the  mean  time 
bo  de«troycd,--<Jnne  12, 1858). 
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of  Chancery  to  subsist  can  never  flourish.  But  it  is  only  a 
superficial  truth.  It  is  true  only  as  a  fact ;  it  is  not  true  as 
a  principle.  It  is  true  in  the  case  of  the  particular  partner* 
ship  before  the  Coart ;  it  is  not  true  as  respects  the  hundreds 
which  that  litigation  may  influence.  Are  there  to  be  no  laws 
against  theft,  because  re-committals  take  place  for  that  offence  ? 
Most  assuredly  we  have  not  yet  succeeded,  and  never  shall 
succeed,  in  making  thieves  honest  by  sentence  and  punishment. 
But  any  laws  against  crime  are  better  than  none ;  the  worst 
possible  system  of  penal  justice  that  you  can  imagine,  the 
most  fitted  to  harden  the  criminal  in  his  crime,  yet  raises  the 
community  in  which  it  is  enforced  far  above  the  mere  horde 
of  lawless  savages.  For  that  community  has  a  witness  still 
in  its  bosom  for  right  against  wrong.  Its  penalties,  however 
mischievous  to  the  actual  criminal,  strengthen  yet  the  hands 
of  the  upright,  deter  from  crime  the  timid  or  the  wavering. 
The  brand  on  the  thief  s  face,  however  injudicious  as  a  pun- 
ishment, though  it  may  make  him  a  thief  for  ever,  will  yet 
help  to  restrain  hundreds  of  hands  firom  stealing,  like  Polynesian 
savages,  whatever  the  eye  may  covet.  The  philanthropist, 
whose  heart  most  bleeds  to  see  it,  will  yet  point  it  out  to  his 
child  in  proof  that  the  command,  ^'  Thou  shalt  not  steal,"  is 
no  vain  word  even  below. 

So  with  referenoe  to  civil  transactions :  Any  attempt  to  do 
justice  is  better  than  the  denial  of  it.  However  ineffectual 
the  attempt  in  any  particular  instance,  the  knowledge  that  it 
can  be  made,  tends  to  secure  actual  justice  in  numberless 
instances  which  will  never  come  before  the  Court.  Let  it  once 
be  known  that  the  Courts  will  interfere  for  the  redress  of 
partnership  grievances,  and  a  standard  of  right  and  wrong  in 
partnership  matters  wUl  be  created,  which  men  will  work  up 
to  more  or  less.  Let  such  interference  be  denied — ^let  partner- 
ship disputes  be  placed  beyond  the  pale  of  the  law — and 
what  a  door  is  opened  to  trade  roguery  I  Is  it  not  clear  that, 
to  refuse  judicial  interference  except  on  a  case  shewn  for 
dissolution,  as  Lord  Eldon  endeavoured  to  do — as  our  judges 
often  do  to  this  hour — is  to  sanction  almost  every  profitabl0 
fraud  ?  Why  is  the  partner  in  a  successful  business  to  be  denied 
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all  justice  except  upon  condition  of  breaking  up  that  bosiness  ? 
Mofit  truly  was  it  said  by  Sir  James  Wigram :  "  If  a  bill  in 
no  case  would  lie  to  oompel  a  man  to  observe  the  covenants 
of  a  partnership  deed,  it  is  obvious  that  a  person  fraudulently 
inclined  might,  of  his  own  mere  will  and  pleasure,  compel  his  co- 
partner to  subniit  to  the  alternative  of  dissolving  a  partnership, 
or  ruin  him  by  a  continued  violation  of  the  partnership  con- 
tract" (3  Hare,  392,  Fairthome  v.  Weston). 

I  have  dwelt  at  disproportionate  length  upon  this  part  of 
my  subject ;  hut  it  is,  in  fact,  the  most  important  of  any. 
The  frank  and  complete  recognition  of  the  firm,  as  distinct 
from  its  members,  would  sweep  away  almost  the  whole  of  this 
complex  head  of  partnership  procedure.  The  creation — other- 
wise most  anomalous-^of  corporations  with  unlimited  liability 
in  our  days,  has  surely  torn  to  pieces  the  last  shred  of  argument 
against  the  position,  that  questions  of  law  as  between  a  firm 
and  its  members  are  incapable  as  such  of  judicial  decision.  If 
a  shareholder  in  the  Boyal  Bubble  Bank,  though  liable  with- 
out limit  for  all  its  engagements,  is  yet  entitled  to  prosecute 
any  lawful  claim  against  the  said  bank,  is  yet  liable  to  the 
legal  enforcement  of  any  lawful  claim  on  its  behalf,  why 
should  not  the  same  thing  take  place  as  between  Jones,  Smith, 
and  Co.,  and  any  individual  Jones  and  Smith  ?  Your  corpora- 
tion ^th  unlimited  liability  is  nothing  but  an  overgrown  firm, 
with  so  many  partners  in  it  that  it  has  to  take  an  impersonal 
name ;  yet  the  law  finds  not  the  slightest  difficulty  in  distin- 
guishing its  personality  from  that  of  any  of  its  partners.  So 
it  will  be  with  the  ordinary  firm,  as  soon  as  the  law  chooses  to 
see  facts  instead  of  blinking  at  them. 

9,  Proaedings  by  Partnerships  in  Bcitihruptcy.  The  process 
through  which  a  man,  by  giving  up  all  his  property,  becomes 
relieved  from  all  his  debts,  is,  as  we  know,  one  peculiar  to  the 
sphere  of  trade ;  a  trader  alone  c^n  be  a  bc^nkrupt  We  need 
not  therefore  be  surprised  to  find  that,  in  this  department,  the 
mercantile  conception  of  partnership  has  made  the  greatest 
progress  towards  complete  legal  recognition.  Parliament  has 
indeed  sanctioned  this  tendency,  by  putting  a  firm  and  an 
individual  creditor  on  the  same  footing  as  respects  the  amount 


^ 


.»> 


CO  MBROANTILB  NOTION  OF  ''  THE  FIRM  J 

of  the  petitioning  creditor's  debt.  Thus,  whilst  in  order  to 
foand  an  adjudication  of  bankruptcy,  the  debts  sworn  to  must 
amount  together  to  £70,  where  two  separate  creditors  petition 
whose  single  debts  do  not  amount  to  £50  each,  one  debt  of 
^50  claimed  by  a  firm  will  be  sufficient,  as  if  claimed  by  a 
single  person  (12  4  13  Vict,  c.  106,  s.  91,  &  sohed.  M.) ;  and 
see  previous  statutes  (a).  And  in  the  proceedings  under  the 
bankruptcy,  to  use  the  words  of  Lord  Eldon,  **  one  partner 
on  behalf  of  all  may  prove  a  debt,  vote  in  the  choice  of 
assignees,  and  mga  the  certificate  "  (19  Ves.  293 ;  ex  parte  Hodg- 
Jdneon;  and  see  ex  parte  Mitchell  14  Yes.  597;  ex  parte  Holly  17 
Yes.  62;  Rose^  2).  Here  it  has  been  held  that  the  affidavit  and 
bond  of  one  partner  on  behalf  of  all  are  sufficient ;  Lord  Eldon 
holding  himself  concluded  by  a  long  series  of  decisions  {ex parte 
Hodghmsouj  19  Yes.  291) ;  and  again,  that  one  partner  can 
execute  a  power  of  attorney  to  vote  in  the  choice  of  assignees 
onbehalf  of  all(«a:  parte  ShatDy  1  Gl.  &  Jam.  129 ;  ex  parte  Mit' 
cheUy  XL  s.).  ^'  There  is  a  vast  number  of  acts,"  said  Lord  Eldon, 
<<  upon  which,  if  one  partner  is  not  permitted  to  act  for  the 
others,  the  inconvenience  is  obvious."  Yery  revolutionary 
doctrine,  coming  from  the  great  Tory  Chancellor ;  very  wise 
doctrine,  commercial  men  may  think,  and  applicable  beyond  the 
range  of  bankruptcy  proceedings. 

In  all  these  cases,  the  form  of  the  decision  has  been  merely 
that  of  an  extension  of  the  agency  of  partners  for  each  other. 
In  substance,  the  firm  has  been  suffered  to  recover  its  com- 
mercial privilege  of  acting  through  any  of  its  members.  Surely 
it  would  be  better  that  form  and  substance  should  wholly 
harmonize. 

10.  Bankruptcy  of  Partners : — ^When  we  come,  however,  to 
the  bankruptcy  of  partners  themselves,  all  progress  which 
seemed  to  have  been  attained  in  reconciling  the  law  and  the 
practice  of  merchants,  seems  wholly  stopped.  There  is  no 
part  of  Mr.  Cory's  book  more  valuable  than  that  in  which  he 
shows  the  utter  discrepancy  between  the  two,  arising  out  of 
the  rule  of  Bankruptcy,  that  the  separate  estate  must  be  di»* 

(a)  Other  statutes  also  recognise  the  personalitj  of  the  firm,  such  as  the 
Property  Tax  Acts,  which  assess  the  firm  as  an  individaal  trader. 
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tribated  amongst  the  separate  creditors,  and  the  joint  estate 
amoogst  the  joint  creditors.  John  Thomas,  an  individual 
trader,  has  stock  ia  trade  to  the  amount  of  £500,  private 
property  to  the  amount  of  £1000;*  he  owes  £1000  trade 
debts,  £1000  private  debts.  He  fails ;  the  Bankruptcy  Court 
makes  no  distinction  between  his  trade  creditors  and  his 
private  creditors,  but  hands  them  a  dividend  of  15s.  in  the 
pound,  all  round.  But  John  Thomas,  with  £500  stock  in 
trade,  and  JBIOOO  private  property,  enters  into  partnership 
with  William  Styles,  whose  resources  are  exactly  equal.  They 
fidl ;  joint  and  separate  adjudications  take  place,  the  firm 
being  indebted  £2000,  and  each  of  the  partners  having  £1000 
of  private  debts.  The  Court  of  Bankruptcy  severs  at  once  the 
trade  debts  and  the  private  debts,  the  joint  property  and  the 
separate  property ;  hands  over  to  the  private  creditors  208. 
ia  the  pound  out  of  the  private  property,  fobs  ofif  the  trade 
creditors  with  10s.  in  the  pound  only.  In  other  words,  John 
Thomas's  and  William  StyWs  private  creditors  gain  5a  in 
the  poand,  and  their  trade  creditors  lose  the  same  amount, 
by  the  simple  fact  of  their  having  traded  in  partnership  in- 
stead of  separately. 

Now,  it  is  well  known  that  this  strange  rule  was  not 
admitted  without  difiSculty,  and  that  tough  old  Lord  Thurlow, 
in  particular,  set  his  face  wholly  against  it.  It  is  also  clear 
that  a  contrary  one  might  have  been  followed,  without  any 
special  recognition  of  mercantile  theory.  But  it  is  equally 
clear  that  the  rule  could  never  have  been  established,  had  the 
principles  of  commercial  book-keeping  been  recognised.  For 
an  accountant,  winding-up  the  affairs  of  the  firm  of  Thomas 
and  Styles,  would  find  each  of  them  indebted  to  the  firm  in 
the  amount  of  £500,  being  half  the  balance  of  £1000  beyond 
assets  of  the  firm.  He  would  hand  over  to  the  creditors  of 
the  firm,  in  the  first  instance,  the  whole  of  the  joint  property, 
being  10s.  in  the  pound;  and  then  reckoning  the  firm 
as  a  creditor  on  each  separate  estate  of  £1000  for  £500,  along 
with  the  other  creditors,  he  would  find  for  them  another  Cs. 
8d.  in  the  pound,  on  each  estate,  making  £666  :  13  :  4,  or 
166.  8d.  in  the  pound  in  all ;  the  private  creditora  taking 
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respectively  ISs.  4cL  in  the  pounA  In  other  words,  John 
Thomas's  and  William  Styles's  private  creditors  would  lose 
Is.  8d.  in  the  pound,  and  their  trade  creditors  would  gain 
the  same  amount,  by  the  fact  of  their  having  traded  in 
partnership  instead  of  separately.  Surely  this  premium  to  the 
joint  creditor  is  one  which  it  would  not  be  impolitic  to  hold 
out  to  commercial  association,  in  preference  to  bare  individual 
competition. 

The  utterly  anomalous  character  of  the  existing  tule  is 
obvious  at  a  glance,  when  it  is  compared  with  the  legal  doc- 
trine of  partnership  liability.  The  law  says  that  a  man  is 
liable,  '^  to  his  last  shilling  and  his  last  acre,"  for  all  the  debts 
of  the  firm  of  which  he  is  a  member.  It  allows  the  creditor 
of  the  firm  to  have  his  execution  against  the  separate  estate 
of  individual  members;  but  as  soon  as  he  has  to  resort  to 
his  own  peculiar  tribunal,  the  Bankruptcy  Court,  his  position 
is  wholly  changed.  Yesterday,  Thomas  and  Styles's  joint 
creditors  might  have  levied  on  execution  the  whole  2()s.  in 
the  pound  of  their  debts,  with  an  ample  margin  for  costs,  out 
of  the  joint  and  separate  property  of  the  partners.  To-day, 
having  been  fools  enough  to  let  a  petition  in  Bankruptcy  slip 
in,  they  have  to  content  themselves  with  10a,  and  to  see  the 
private  creditors  paid  in  full.  The  law  thus  holds  out  every 
encouragement  to  individual  proceedings,  to  desultory  litigar 
tion,  to  the  multiplication  of  costs.  Bankruptcy  becomes  in 
great  measure  the  last  resort  of  folly  or  of  fraud. 

Nay,  the  anomaly  does  not  cease  even  here.  There  is  a 
case  in  which  the  rule  of  bankruptcy  actually  coincides  with 
mercantile  practice.  Where  there  is  no  joint  property,  or  no 
solvent  partner,  the  joint  creditors  are  entitled  to  prove 
against  the  separate  estate.  But  any  the  least  amount  of 
joint  property  will  withhold  from  them  this  benefit  Incre- 
dible as  it  may  seem,  a  joint  estate  of  £13,  which  would  all  be 
swallowed  up  in  costs,  has  been  held  sufficient  to  preclude 
joint  creditors  from  receiving  a  dividend  out  of  the  separate 
estate,  until  all  the  separate  creditors  have  been  paid  in  full 
{ex  parte  Kennedy,  2  De  G.  M'N.  &  Or.  228).  Thus,  in  the  oase 
bi^fore  puty  of  Thomas  and  Styles  fiuling  with  separate  pro- 
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petty  eqoal  to  their  respective  separate  debts  of  £1000  each, 
and  £2000  joint  debts,  £13  of  joint  property  would  make  all 
the  difference  whether  the  joint  creditors  got  lOs.  in  the 
poand  or  three-halfpence  1  A  more  purely  arbitrary  rule 
it  is  clearly  impossible  to  conceive.  But  no  rule  can  be  thus 
arbitrary  without  becoming  an  incentive  to  speculation  and 
fmad.  Where  the  joint  creditor  knows  the  joint  property  to 
be  deficient,  but  believes  the  separate  estate  to  be  solvent,  it 
may  become  his  actual  interest  to  connive  at  the  wasting  or 
eoncealment  of  the  remnant  of  the  joint  assets,  in  order  to  be 
able  to  prove  i^inst  the  separate  estate.  The  adoption  in  all 
cases  of  the  mercantile  rule  would  secure  his  looking  after 
e?ery  penny  of  each  estate ;  the  partial  adoption  of  it  incites 
him,  under  given  circumstances!,  to  help  in  destroying  the  one 
that  he  may  clutch  the  other. 

But  now  let  us  see  the  consequences  as  between  partners 
themselves,  where  a  separate  adjudication  takes  place,  for 
the  time  being,  against  one  only.  Here,  by  s.  140  of  the 
Bankruptcy  Act,  joint  creditors  are  entitled  to  prove,  for  the 
purpose  only  of  voting  in  the  choice  of  assignees,  and  of  being 
heard  against  the  allowance  of  the  bankrupt's  certificate,  or  of 
either  of  Buch  purposes ;  but  are  not  to  receive  dividends  out 
of  the  separate  estate,  until  all  the  separate  creditors  are  paid 
in  full.  What  is  the  result  ?  That  so  long  as  the  joint 
<2reditore  see  any  chance  of  recovering  their  debts  against  any 
other  partner,  they  will  never  take  any  trouble  to  move  in 
the  separate  bankruptcy.  The  separate  adjudication  secures 
at  once  to  the  bankrupt  a  qtiosi  limited  liability  against  his  * 
trade  demands.  He  may  have  plunged  the  firm  in  ruin  by 
his  speculations ;  but  if  he  can  succeed  in  struggling  on  till 
his  separate  estate  is  no  more  than  equal  to  his  separate 
Uabilitiefl,  no  joint  creditor  has  the  slightest  interest  in 
meddling  with  his  bankruptcy.  His  last  week^s  champagne 
bill  for  his  Hornsea  villa  takes  now  absolute  precedence  of 
his  acceptances,  his  orders,  for  the  most  necessary  transactions 
of  the  firm,  as  respects  any  property  which  he  may  not  have 
brought  into  partnership. 

But  suppose  he  has  been  skilful  enough  to  protract  the 
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moment  of  bankraptcy  till  he  has  both  ran  through  all  his 
separate  property  and  all  the  joint  property  of  the  firm  ? 
Why,  then,  no  one  will  have  any  interest  in  meddling  with  him, 
who  is  allowed  to  do  so.  Let  him  get  a  friendly  creditor  to 
petition  against  him,  and  he  stands  the  feirest  possible  chance 
of  coming  out  whitewashed,  with  a  first  class  certificate.  Few 
creditors  will  throw  good  money  after  bad.  If  his  separate 
assets  are  ntZ,  and  his  joint  assets  nil  also,  an  angry  separate 
creditor  had  better  resort  to  that  sort  of  "  action  at  law  **  (viz., 
a  good  drubbing),  which  is  described  by  Miss  Ursula  in  the 
"  Rommany  Rye,"  than  to  any  idle  proceedings  in  Bankruptcy ; 
a  wise  joint  creditor  will  quietly  bring  his  action  at  the  first 
opportunity  against  the  other  copartners. 

Could  this  take  place  if  the  principles  of  mercantile  account 
were  admitted  ?  if  the  claim  of  the  firm  as  a  creditor  agcdnst 
the  separate  estate  of  the  partner  were  capable  of  proof? 
Surely  not.  The  persons  most  anxious  of  any  to  prove  would 
be  the  copartners,  as  liable  equally  with  the  bankrupt^  and 
thereby  interested  in  getting  as  much  out  of  his  separate 
estate  as  possible.  Now,  it  is  well  known,  the  right  of  partners 
to  prove  a  debt  against  a  copartner^s  estate  arises  only  when 
all  the  joint  debts  are  paid.  They  may  have  been  plundered 
to  any  extent  by  the  bankrupt ;  deceived  by  any  amoimt  of 
fidse  representations;  their  mouths  are  shut  They  must 
discharge,  without  a  murmur,  all  the  debts  which,  as  managing 
partner  perhaps,  the  bankrupt  has  contracted  in  their  name ; 
— or  even,  if  they  deem  themselves  entitled  to  a  defence  against 
.his  scheduled  joint  creditors,  they  must  remain  under  the 
burthen  of  possible  liability — ^whilst  they  see  his  separate 
estate,  if  he  has  any,  handed  over  to  the  tradesmen,  the  fnends, 
the  Jew  money-lenders,  who  have  countenanced  and  fostered  his 
private  extravagance— or  himself,  if  he  has  none,  and  the  firm 
itself  be  insolvent,  come  out  smiling  from  the  Court  with  an 
unopposed  certificate. 

I  am  drawing  no  ideal  picture.  I  know  a  case  familiarly, 
in  which  a  man,  having  enticed  others  into  partnership  under 
the  falsest  pretences,  lived  for  years  upon  their  capital  as 
managing  partner,  involved  them  in  a  grievous  load  of  debt ', 
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and  when  at  last  the7  neither  could  nor  would  any  longer 
supply  him  with  capital  to  carry  on  his  ruinous  speculations 
(Us  own,  if  he  had  any,  never  having  heen  forthcoming),  pro- 
cured a  separate  petition  to  be  presented  against  him,  and 
bas  lately  quitted  the  Bankruptcy  Court  with  a  certificate,  which 
happened  to  be  otly  of  the  second  class,  because  his  partner- 
ship accounts  were  in  the  hands  of  a  third  party  who  claimed 
a  lien  upon  them.  It  was  the  interest  of  no  creditor,  separate 
or  joint  (half  of  them  were  his  confederates),  to  oppose  him. 
It  was  vitally  the  interest  of  his  copartners  to  do  so,  but  they 
ooold  not  be  heard.  Had  they  been  heard,  the  grant  of  his 
certificate  would  have  been  impossible.  They  have  not  been 
hefird ;  and  a  man  whose  conduct  has  been  as  flagitious  as  that 
of  any  British  Bank  secretary  or  director,  goes  forth  clear  of 
debt,  with  his  unopposed  certificate,  to  find  new  victims  to 
plunder.  Slowly  and  piecemeal,  through  the  harassing  pro- 
cess of  litigation  with  individual  creditors,  will  the  facts  come 
outy  if  at  all — ^the  partners  meeting  at  each  turn  with  the  cer- 
tificated bankrupt  as  a  witness  for  the  plaintiffs,  and  being 
actually  shewn  up  to  the  world  in  his  balance-sheet  as  his 
debtors,  when  he  has  lived  upon  their  capital  for  the  last  ten 
years.  Now,  it  is  well  known  to  those  who  have  any  ex- 
perience of  Bankruptcy  matters,  that  in  Bankruptcy  the  biggest 
rogue  has  the  best  chance ;  for  the  simple  reason,  that  where  a 
man  has  nothing,  and  is  known  to  have  nothing,  it  is  worth 
nobody's  while  to  oppose  or  molest  him  there.  It  is  difficult 
to  see  how  this  can  be  avoided  in  the  case  of  individual  traders, 
unless  by  throwing  the  expense  of  opposition,  in  cases  of  in- 
sufficient assets  and  proved  delinquency,  upon  a  general  fund. 
But  by  refusing  to  recognize  the  claim  of  the  firm  upon  the 
partner,  and  thereby  to  hear  copartners  before  all  joint  debts 
are  paid,  the  law  deliberately  throws  away  a  means  ready  to 
its  hand  of  discovering  truth,  and  giving  roguery  its  due  re- 
ward ;  and,  instead  thereof,  affords  to  it  the  benefit  of  a  judicial 
whitewashing  (a). 

t  (a)  If  it  be  asked — ^Bat  is  it  not  the  official  assignee's  business  to  see  that 

no  certificate  be  wrongly  granted  ?  The  answer  is  a  simple  one.  He  is  paid 
out  of  the  bankrupt's  estate.  If  he  has  none,  the  official  assignee  can  hare 
no  greater  wish  than  to  see  the  last  of  him. 

r 
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Sodi,  I  believe,  will  always  be  the  resolt  when  the  law, 
forgetting  ite  tHitnbutwe  chanwter  (i»/i.«),  «  *«  apportioner 
of  juBtice  to  the  want*  and  habits  of  mankind,  attempts  to 
impose  itself  on  them  as  a  dry  despotic  system,  and  to  stope 
society  to  its  own  commands,  howeter  Wundenng.    Not,  m- 
deed,  that  many  of  the  mischiefs  which  I  have  pomted  oat 
might  not  be  removed  by  other  expedients  than  the  ^<^ 
of  commercial  theory  in  a  matter  of  commercial  law.     ihose 
arising  out  of  separate  bankruptcy  to  oopartneis,  for  instonoe, 
might  be  obviated  by  simply  allowing  them  to  examine  a 
bankrupt  copartner,  and  oppose  his  oertidcate.    But  even  it 
all  such  mischiefs  could  be  remedied  in  like  manner,  sure^ 
there  is  a  most  important  difference  between  the  reaching  the 
same  results  as  the  natmral  and  logical  consequences  of  a 
broad,  inteUigible,  and  piacticaUy  understood  pn«<a^\«°* 
the  securing  them  by  arbitrary  rules  or  enactments.    Bo  lar  as 
we  follow  the  former  process,  we  raise  law  to  tiie  dignity  of  a 
science;  so  far  as  we  ding  to  the  latter,  we  debase  it  to  a 
low  empirical  art    In  the  one  case  it  tends  he^thily  to 
develop  the  minds,  not  only  of  its  students,  but  of  all  who 
come  under  its  influence ;  in  the  other,  to  become  a  mysbc 
juggH  practised  by  means  of  certain  formute  known  only  to 
theinitUited.    I  can  conceive  of  no  highly  organi2Bd  state  of 
society  in  which  the  practice  of  the  law  shaH  not  require  to 
constitute  a  profession  in  itself;  bat  so  fcr  from  the  value 
and  individualily  of  tiiat  profession  being  impaired  by  a 
simplification  of  the  law,  by  a  careftd  adjustment  of  ito  prm- 
ciples  and  procedure  to  the  wants  of  society,  I  beUeve  they  are 
always  heightened  by  this  means.    The  great  Soman  juiiste 
do  not  belong  to  the  age  when  tiie  sacramental  forms  of  l*w 
were  the  freemasonry  of  ti»e  patridan;  the  great  English 
jurists  will  not  belong  to  one  in  which  the  routine  of  proce- 
dure is  allowod  to  take  precedence  of  justice  and  of  oommon- 
sense.    I  say  oommon-Bense,  rather  than  reason  or  logic; 
because  in  the  instance  before  us  particularly,  common-sense 
only  was  needed  to  shew  that  trade  partnerships  had  a  right  to 
1)6  treated  in  law,  not  on  the  footing  of  what  the  law  chose  to 
consider  them,  but  upon  the  footing  of  what  they  were  in 
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themadiyee.  The  firm  is  a  lealify  in  aU  commercial  tranflactLons^ 
wheUbn:  tibe  law  acknowledge  or  ignore  it ;  and  if  the  law 
cannot  deal  with  reaUtiefi  as  snch,  it  only  shews  how  unreal 
it  is  itael^  bow  devoid  of  seoure  foundation  in  social  necessities, 
how  liable  to  be  swept  away  by  the  caprice  and  petulance  of 
the  legislatore  of  the  day.  The  many  half  reforms  of  our 
time,  imdoing  as  much  as  they  do-*-the  many  sham  reforms, 
whi^  only  turn  the  wheel  noisily  under  the  squirrel's  paws 
without  helping  him  on  one  inch  on  his  way — ^proceed  at  bot- 
tom from  this^  that  men  in  general  do  not  care  for  the  law, 
becanse  the  law  has  not  cared  for  them.  Like  every  other 
true  master,  it  must  serve  to  rule,  and  can  only  rule  while  it 
serves.  Arbitrary  laws — ^laws  which  are  not  adapted  to  the 
habits  and  tendencies  of  the  community — are  like  a  mere  suc- 
oenon  of  despots,  with  thdr  lives  always  at  the  mercy  of 
the  mob 

June  26,  1857. 


IV.— THE  POINT  OF  LAW  INVOLVED  IN  THE  CASE 
OF  B£a.  V.  3£ENABD.^  By  FITZJAMES  STE- 
PHEN, Es^ 

[jReotf  S6<ft  April,  1858.] 

The  acquittal  of  Simon  Bernard  at  the  Old  Bailey,  has  post- 
p(med  ind^nitdy  the  final  settlement  of  a  vexy  curious  point 
of  law,  which  Hiay  be  thus  stated : — 

A.  B.,  an  alien  resident  in  England,  concerts^  with  other 
aUenSy  tbe  assassination  of  an  alien  in  a  foreign  country,  and 
provides  them  with  the  means  of  e£kcting  it  The  assassina- 
tion being  committed,  can  A  R  be  tried  in  En^nd  as 
acoaBSory  before  the  &ot  to  murder?  This  question  resolves 
itself  into  two  brancbea  First,  is  there  any  jurisdiction  to 
try  him,  assuming  that  he  has  committed  a  crime;  and 
secondly,  has  any  crime  been  committed  of  which  an  English 
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court  of  justice  can  take  notice  ?  The  first  of  these  questiontf 
turns  upon  the  construction  of  two  acts  of  parliament^  the 
11  and  12  Vict,  c.  46,  &  1,  and  the  9  Geo.  IV.  a  31,  &  7. 
The  former  act  provides,  tiiat  if  any  person  becomes  an 
accessory  before  the  fact  to  any  felony,  he  may  be  indicted,  tried, 
convicted,  and  punished  in  all  respects  as  if  he  were  a  principal 
felon ;  and  in  the  preamble  it  is  recited  in  substance,  that  it  is 
expedient  that  accessories  before  the  fact  to  felonies  should 
stand  on  the  same  footing  as  those  who  take  part  in  treasons 
or  misdemeanours.  If  therefore  in  the  case  I  suppose,  A.  B. 
were  accessory  before  the  fact  to  a  felony,  he  might  be  in- 
dicted, tried,  convicted,  and  punished  in  all  respects  as  a 
principal  felon,  by  any  court  within  the  jurisdiction  of  which 
he  became  accessory,  and  it  is  therefore  essential  to  consider 
in  the  first  instance,  whether  the  assassination  of  a  foreigner 
by  a  foreigner  in  a  foreign  country  is  a  felony.  Whatever 
may  be  said  of  the  word  "  murder,"  it  is  clear  that  *'  felony," 
to  use  the  words  of  Mr.  Justice  Coleridge,  is  not  a  term  of 
universal  application ;  and  it  was  expressly  held  in  the  case  of 
B.  V.  Lewis  (1  Cr.  Ca.  Be.  182),  that  the  stabbing  of  one 
foreigner  by  another  on  a  foreign  vessel  was  not  felonious. 
Indeed,  by  attending  to  the  definition  of  felony  this  becomes 
plaia  According  to  Sir  William  Blackstone,  felony  com- 
prises every  species  of  crime  which  occasioned  at  common 
law  the  forfeiture  of  land  and  goods,  and  after  an  elaborate 
discussion  of  the  matter  he  concludes,  ^'  the  true  criterion  of 
felony  is  forfeiture."  It  needs  no  proof  that  a  crime  com- 
mitted abroad  by  a  foreigner  would  entail  no  forfeiture  in  this 
country;  therefore,  such  a  crime  cannot  be  felony.  I  am 
aware  that  it  has  been  urged  that  forfeiture  is  a  consequence 
not  of  felony,  but  of  attainder ;  but  this  involves  a  doable 
'error.  Forfeiture  of  goods,  which  is  as  andent  as  forfeiture 
of  land,  accrued  not  on  attainder,  or  the  pronouncing  of 
judgment  of  death  or  outlawry,  but  on  conviction,  for 
in  many  cases  of  felony  (as  for  example  in  the  case  of 
manslaughter)  attainder  never  took  place  at  all;  and  se- 
condly, the  meaning  of  the  definition  is  not,  that  the  term 
felony  embraces  every  crime  on  the  commission  of  which  fot^ 
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Mime  follows  in  fact,  for  probably  a  majority  of  the  felonies 
which  are  committed  escape  detection,  jbut  that  it  applies 
to  all  acts  which  make  the  offender  liable  to  those  conse- 
qaenoes  upon  due  conviction.  There  were  a  variety  of  ways 
at  Common  Law  by  which  peisons  indisputably  guilty  of  felony 
might  avoid  both  conviction  and  forifeiture,  A  fdo  de  se 
avoided  forfeiture  of  his  land,  though  not  of  his  goods,  by  the 
very  nature  of  the  act;  a  person  who  stood  mute,  or  challenged 
more  than  twenty  jurors,  or  died,  or  was  pardoned  before 
judgment,  avoided  the  consequences  of  felony ;  but  this  does  not 
affect  the  assertion,  that  the  liability  to  such  consequences  is 
the  test  by  which  it  is  to  be  ascertained  whether  an  act  is  or 
is  not  felonious.  No  proposition  can  be  more  indisputable 
ftan  that  au  alien  who  has  committed  a  crime  abroad  cannot 
be  tried  for  it  in  England.  If  it  were  necessary  to  cite 
authority  npoo  such  an  elementary  point,  I  might  state  that  it 
is  mentioiked  as  the  116th  of  the  155  abuses  of  the  Common 
Law  reckoned  up  by  the  author  of  the  MiiTOur,  Upon 
these  grounds  it  appears  to  me,  that  the  assassination  of  a 
foreigner  in  a  foreign  country  is  not  felony,  and  that,  there- 
fore, the  statute  of  the  11  &  12  Vict.  c.  46,  does  not  apply  to 
the  case  under  consideration. 

The  next  question  is,  whether  such  a  case  could  be  tried 
under  the  9  Geo.  IV.  c.  31,  s.  7,  which  provides  that,  if  any 
of  Rer  Majest/s  subjects  shall  be  charged  in  England  with 
any  murder,  or  with  being  accessory  before  the  fact  to  any 
murder,  or  after  the  fact  to  any  murder  or  manslaughter,  the 
same  being  respectively  committed  on  land  out  of  the  United 
Kingdom,  he  may  be  committed  for  trial  by  any  justice  of 
the  peace,  and  may  be  tried  by  commissioners  under  the  great 
seal.  The  mere  words  of  the  act  are  undoubtedly  ambiguous ; 
they  may  mean,  that  if  any  person  who  owes  the  queen 
all^ianoe  shall  be  accessory  before  the  fact  to  any  murder,  or 
after  the  fact  to  any  murder  or  manslaughter  committed 
abroad,  such  person  shall  be  punished.  They  may  also  mean, 
that  if  any  subject  being  on  land  out  of  the  United  Kingdom 
shall  commit  murder,  or  shall  be  accessory  before  the  fact  to 
murder,  he  shall  be  punished.    It  appears  to  me  that  several 
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oonsiderations  point  to  the  latter  construction  as  the  troe  one. 
They  arise  partly  from  a  consideration  of  the  state  of  things 
with  a  view  to  which  the  act  was  passed,  and  partly  from  the 
words  of  the  act  itself.  At  common  law  no  one  ooold  be 
tried  for  a  crime  committed  out  of  the  body  of  the  county  in 
which  the  trial  took  place.  The  reason  was,  that  in  the  rude 
age  in  which  that  system  originated,  the  jurors  were  not 
judges  before  whom  evidence  was  laid  by  prosecutors,  publio 
or  private,  but  were  rather  witnesses  sommoned  from  every 
hundred  and  village  in  the  county,  to  snpply  information  to 
the  judges  of  assize  from  their  local  knowledga  l^e  only 
exoq)tions  to  this  principle  were  the  admiral^  jurisdiction, 
which  applied  to  crimes  committed  at  sea,  and  that  of  the 
constable  and  marshal,  which  applied  to  crimes  committed  on 
land  abroad.  This  latter  jurisdiction  was,  however,  confined 
to  crimes  against  the  law  martial,  and  to  appeals  of  death 
brought  by  private  individuala  There  was  no  public  remedy 
whatever  for  crimes  committed  on  land  abroad,  and  not  oom« 
mitted  in  the  king's  army.  The  admiralty  jurisdiction  sub- 
sists to  this  day,  and  it  still  rests  on  its  andent  footing,  though 
the  procedure  has  been  varied  by  several  acts  to  which  I  need 
not  specifically  refer.  At  the  time  of  the  passing  of  the  act 
under  consideration,  there  were  two  acts  under  which 
persons  might  be  tried  for  crimes  committed  abroad.  They 
were  the  28  Hen.  YIII.  a  15,  and  the  33  Hen.  VIII.  a  23. 
The  first  regulated  the  procedure  of  the  court  of  admiralty ; 
the  second  enabled  the  king  to  issue  a  commission  to  try  any 
person  in  any  shire  for  any  murder  committed  either  within 
his  dominions  or  without  Neither  of  these  acts  applied 
originally  to  accessories  hetcfte  the  fisu^t  The  43  Geo.  III. 
c.  113  enacted  (s.  5),  that  if  any  person  vpithin  any  shire  or  at 
sea  became  accessory  before  the  fact  to  crimes  oonmiitted 
within  any  shire  or  at  sea,  he  might  be  tried  either 
by  a  court  of  admiralty,  or  in  the  shire  in  which  he  be- 
came accessory,  or  in  that  in  which  he  committed  the  crime ; 
but  this  act  did  not  notice  the  case  of  a  man  becoming  acces- 
sory here  to  crimes  committed  on  land  abroad.  In  the  next 
section  it  was  further  enacted  that  the  33id  Hea  VIIL  cl  23 
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shonld  be  extended  to  the  case  of  accessories  before  the  fact. 
ThiBaet^  tiio^ore^  made  a  plain  distinction  between  the  jaris* 
diction  under  die  two  Btatates.    It  laid  down  a  general 
principle  as  to  the  manner  in  which  accessories  before  the 
fact  were  to  be  dealt  with  hj  the  admiralty  jorisdictiony  and  it 
enabled  the  crown  to  issoe  a  commission  to  try  a  man  who 
might  be  an  accessory  before  the  fact  abroad  as  for  a  substan- 
tive ofienoe.    The  case  of  a  person  in  Bernard's  position  was 
unprovided  for.    This  defect  was  ranedied  by  the  7  Gea  lY. 
e.  6^  s.  9,  which  repeals  the  43  Geo.  IIL  c.  113,  e.  5,  and  re- 
enacts  its  provisions  with  the  addition  of  the  wends  necessary 
to  extend  it  to  the  omitted  casa    It  provides  that  any  person 
who  shall  counsel,  procure,  or  command  any  other  person  to 
commit  a  felony,  may  be  tried  by  any  court  which  shall  have 
jurisdiction  to  try  the  principal  felon,  in  the  same  manner  as 
if  such  offence  had  been  committed  at  the  same  place  as  the 
principal  felony,  although  such  offence  shall  have  been  com- 
mitted either  on  the  high  seas,  or  at  any  place  <m  land, 
whether  within  his  Majesty's  dominions  or  without.    I  con- 
tend   that   this   section    supplies  the   principle  by  which 
Bernard's  case  (if  he  had  been  convicted)  would  have  been 
governed.    The  9  Qeo.  TV.  o.  SI,  s.  7  (which  is  one  of  the 
first  and  most  important  of  the  modem  consolidation  acts), 
merely  re-enacts  in  an  improved  form,  and  with  the  substitu- 
tion c^  a  more  convenient  preliminary  procedure  for  that  of 
the  Privy  Council,  the  83  Hen.  YIIL  c.  23,  as  explained  by 
43  Geo.  m.  c.  113,  both  of  which  acts  it  repeals.    These  acts 
empowered  the  Crown  to  grant  a  commission  to  tcy  persons 
for  being  accessories  before  the  fact  to  murder,  and  the  act 
which  consolidates  them  does  no  more ;  but  the  jurisdiction  of 
the  court  as  to  accessories  depends  on  the7Geo«  lY.a  64,  a  9, 
which  makes  the  power  of  faying  the  principal  felon  the  test 
of  the  competency,  and  according  to  this  test  a  special  com- 
mission was  clearly  incompetent  to  try  Bernard.    The  mean- 
ing of  the  two  acts  taken  together  is  perfecUy  plain,  and  per- 
fectly consistent.    The  7  Geo.  lY.  c.  64,  s.  9,  provides  that 
any  court  which  can  try  the  principal  felon  may  try  the 
accesory,  wherever  hie  offienoe  may  have  been  committed. 
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The  9  Oeo.  lY.  c.  3 1,  b.  7,  enacts  that  if  an  Englishman  abroad 
becomes  accessory  before  the  fact  to  murder,  a  special  com- 
mission may  issue  to  try  him.  But  for  that  section  (33  Hen. 
YIIL  c.  23  being  repealed)  no  such  commiasion  could  have 
issued,  and  no  court  have  had  jurisdiction  to  try  any  man  for 
murder,  or  for  being  accessory  before  the  fact  to  murder,  in  a 
foreign  country. 

Another  argument  to  the  same  effect  arises  upon  the 
wording  of  the  section.  It  r^ulates,  it  will  be  observed,  the 
procedure  to  be  adopted  against  persons  charged  with  com- 
mitting murder  abroad.  The  principal  object  to  which  the 
attention  of  the  legislator  is  directed,  is  the  conduct  of  his 
Majesty's  subjects  abroad.  Such  persons  must  be  British* 
born  subjects,  or  aliens  residing  abroad  in  British  dominions ; 
and  unless  we  assume  that,  in  connection  with  the  words 
*^  being  accessory  before  the  fact,"  the  words  ^^  his  Majesty's 
subjects  "  have  a  different  meaning  from  that  which  they  bear 
in  connection  with  the  words  ^^  murder  "  or  "  manslaughter," 
we  shall  arrive  at  tlie  absurd  conclusion,  that  the  legblature 
meant  to  enact  that  any  body  who  ever  came  to  this  country, 
might  be  tried  for  any  murder  or  manslaughter  which  he 
had  ever  committed  in  any  country  whatever* 

I  do  not  of  course  deny  the  doctrine  of  local  allegiance, 
nor  do  I  deny  that  a  foreigner  voluntarily  resident  in 
England  is  her  Majesty's  subject ;  but  I  say  that,  from  the 
whole  frame  and  scope  of  the  section,  it  is  apparent  that 
British-born  subjects,  and  aliens  in  British  foreign  dominions, 
are  referred  to,  and  not  persons  owing  a  mere  tem- 
porary allegiance  during  their  residence  here ;  and  I 
may  add,  that  if  this  had  not  been  the  case  it  would 
have  been  far  more  natural  to  use,  as  in  the  repealed 
acts,  the  words  ''any  person,''  than  to  select  an  expression 
which,  if  it  be  technically  sufficient  to  include  resident  aliens, 
is,  to  say  the  very  leasts  extremely  liable  to  be  misunderstood. 
Strong  evidence  is  required  to  show  that  a  word  is  used  in  an 
unfamiliar  sense.  People  sometimes  speak  of  a  Christian 
when  they  merely  mean  a  man ;  but  if,  in  any  particular  case^ 
either  word  might  be  used  with  equal  ease,  the  choice  of  the 
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word  Christian  would  hardly  be  an  argument  to  fihow  that  the 
person  referred  to  was  a  Jew. 

For  this  reason,  I  do  not  think  that  an  alien  is  one  of  her 
Majesty's  subjects  resident  within  the  realm  within  the  9  Geo. 
lY.  c.  31,  s.  7 ;  but  even  if  he  is,  I  think  that  the  assassination 
of  one  foreigner  by  another,  in  a  foreign  country,  cannot  be 
described  as  murder ;  and  that,  if  it  were,  the  counselling  and 
contriving  of  it  would  not  amount  to  the  crime  of  being 
accessory  before  the  fact  to  murder.  I  have  already  attempted 
to  show  that,  whatever  may  be  thought  of  the  propriety  of 
calling  such  an  act  murder,  it  is  not  a  felony;  and  there  can  be 
no  accessories  in  any  other  class  of  crime.  Nothing  could 
exceed  the  strictness  of  the  common  law  on  this  point.  As 
I  have  already  observed,  the  inseparable  incident  and  true 
test  of  felony  was  the  felon's  liability  to  forfeiture ;  and  this 
law  was  so  strict,  that  until  1  Anne,  st.  2,  a  9,  no 
accessory  could  be  convicted  or  suffer  any  punishment  until 
the  principal  felon  was  attainted ;  so  that  if  he  stood  mute,  or 
chaUenged  more  than  twenty  jurors,  the  accessory  escaped 
altogether.  It  is  only  by  virtue  of  that  and  subsequent 
statutes  that  accessories  can  be  tried  independently  of  their 
principals.  It  is  surely  impossible  to  say  that  a  man  can  be 
an  accessory  to  an  act  which  does  not  fall,  and  never  fell, 
within  the  scope  of  our  laws  at  all.  Accessory  is  as  much  a 
term  of  art  as  felony. 

The  question,  whether  an  assassination  committed  by 
foreigners  abroad  is  a  murder,  has  more  general  interest  than 
those  which  I  have  been  discussing.  Murder  is  a  word  of 
more  general  use  and  popular  significance  than  either  accessory 
or  felony ;  and  there  would  appear,  at  first  sight,  to  be  a  certain 
narrow  technicality  of  disposition  in  those  who  contend  that 
it  ought  to  be  looked  upon  as  a  term  of  art,  and  strictly  con- 
strued accordingly.  I  entertain  a  very  strong  opinion  upon  this 
subject ;  and  I  wUl  attempt  to  justify  its  consistency  with  prin- 
ciples far  wider  than  any  of  a  merely  technical  character.  It 
is,  however,  proper  to  dispose  of  these  considerations  first  The 
burden  of  the  proof,  that  an  assassination  perpetrated  abroad 
Is  murder  according  to  the  law  of  England,  lies  on  those  who 
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affirm  it  Murder,  aocordiog  to  the  well-known  definition  of 
the  common  law,  must  be  of  a  person  within  the  king's  peaoey 
and  is  so  essentially  a  term  of  art,  that  "  murderavit "  instead 
of  ^^  mnrdrayit "  anciently  vitiated  an  indictment  (2  Hale,  187) : 
moreover,  it  was  absolutely  neoessaiy  that  it  should  be  laid  in 
the  indictment  to  be  done  *^  feloniously,''  and  according  to  the 
late  statute,  14  and  15  Vict.  c.  100,  it  is  still  necessary  in  in- 
dictments to  use  the  words ''  murder"  and  "  feloniously.''  These 
authorities  show  that  the  word  is  a  term  of  art  to  be  strictly 
construed ;  and  when  this  is  coupled  with  the  fact»  that  our  law 
has  nothing  to  do  with  crimes  committed  abroad,  it  will  I 
think  follow,  that  a  f(»reign  assassination  cannot  be  correctly 
described  as  a  murder.  A  variety  of  arguments  have  been 
alleged  by  those  who  have  discussed  this  subject  in  the  public 
papers  in  support  of  the  opposite  opinion.  They  say  that  the 
law  of  England  does,  in  several  distinct  particulars,  reoc^ise 
as  Budi  crimes  committed  in  foreign  countries.  The  ail- 
ments on  the  subject  which  I  have  met  with  are  founded  on 
the  extradition  treaties,  on  a  supposed  power  of  extradition 
said  to  exist  at  common  law,  and  lastly,  on  what  is,  I  think, 
loosely  and  metaphorically  described  as  the  law  of  nature  and 
nations.    I  will  consider  separately  each  of  these  argumenta 

First,  then,  to  the  extradition  treaties.  The  treaty  with 
France,  embodied  in  6  and  7  Vict.  c.  75,  enacts  that  any  person 
charged  with  having  committed  in  that  country  murder,  an 
attempt  to  commit  murder,  foi^gery,  or  finandulent  bankruptcy, 
shall  be  liable  to  extradition  on  certain  terms;  and  it  is 
enacted  that  the  word  murder  shall  comjoehend  the  o£Eenoes 
described  in  the  code  pAud,  as  assassination,  parricide,  poi- 
soning, and  infanticide.  This  clause  makes  it  plain  that 
the  word  murder  applies  to  the  state  of  law  in  France,  and 
not  in  England.  The  act  for  its  particular  objects  inocnr* 
porates  that  law  with  our  own,  and  refers  us  to  it  This 
becomes  still  more  apparent  when  we  turn  to  the  ether  crimes 
referred  to.  Fraudulent  bankruptcy  is  a  term  unknown  to 
English  law,  though  in  the  law  of  France  it  is  a  term  of  art 
This  shows  that  the  language  of  the  act  has  referenoe  to  their 
4aw  and  not  to  our  own.    In  the  case  of  the  French  act  there 
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18  another  section  which  seems  to  me  to  pat  the  matter  beyond 
dispute.  This  is  the  third  section,  which  provides  that  no 
English  magistrate  shall  issue  a  warrant  to  apprehend  any 
person  accused  under  the  act,  until  a  copy  of  a  warrant  of 
arrest  issued  by  some  French  authority  has  been  produced  to 
him.  A  French  warrant  would  of  necessity  be  based  upon 
the  French  definitions  of  crime,  and  the  act  must  therefore 
haye  r^ard  to  such  definitions^  and  not  to  our  own.  Indeed, 
if  this  were  not  so,  there  would  be  no  end  to  the  absurd  con* 
sequences  which  would  follow.  Whenever  the  law  of  the 
country  from  which  the  extradition  was  demanded,  happened 
to  give  wider  definitions  of  crime  than  those  of  the  country 
demanding  the  extradition,  the  latter  would  be  able  to  claim 
criminals  whom  it  might  very  possibly  not  be  able  to  punish 
at  alL  In  France,  a  crime  is  extinguished  after  twenty  years 
by  pre8cripti(»i :  suppose  that  for  political  reasons  it  was  desired 
to  ^t  possessicA  of  a  refugee  in  England,  would  the  French 
be  able  to  claim  such  a  man  on  the  ground  that  he  had 
committed  an  offence  twenty-five  years  before,  and  that  nuUum 
iempus  occurrU  regi  t  The  law  of  fraudulent  bankruptcy  is 
stricter  in  France  than  it  is  here.  Ck>uld  we  obtain  the  extra- 
dition of  a  person  whom  the  French  would  call  a  fraudulent 
bankrupt,  but  who  would  not  fall  within  the  penal  clauses  of 
our  own  bankruptcy  act  ?  It  seems  an  absurd  consequence  to 
suppose  we  could  take  into  custody  in  France,  and  bring  over 
to  England,  a  man  whom  we  could  not  punish  when  he  had 
got  him  I  Again,  our  bankruptcy  proceedings  di£fer  from 
those  which  are  in  use  in  France.  I  do  not  know  that  there 
is  any  thing  in  French  law  which  exactiy  answers  to  the 
crime  of  not  surrendering  upon  the  day  allowed  for  finishing 
Us  examination,  which  suljgects  a  bankrupt  here  to  penal 
servitude  for  life ;  yet  it  cannot  be  pretended  that  for  such  an 
offence  a  man  would  not  be  given  up.  In  fact,  in  the  well- 
known  case  of  Gfordon  and  Davidson,  this  was  the  vexy  offence 
with  which  the  prisoners  were  charged.  From  these  consi- 
derations  it  appears  to  me  perfectly  clear,  that  the  extradition 
treaties  do  not  recognise  any  wider  standard  of  crime  than 
that  which  is  supplied  by  legal  definitionsi   but   merely 
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incorporate  some  parts  of  the  criminal  law  of  other  countries 
for  some  purposes  with  our  own. 

It  has,  however,  been  argued  that  there  is  a  power  of  extra- 
dition at  common  law,  and  that  the  existence  of  such  a  power 
implies  that  crimes  committed  in  other  countries  are  taken 
notice  of  by  the  law  of  England.    I  cannot  agree  with  either  of 
these  propositiona    If  the  power  in  question  existed  at  all,  it 
would  only  prove  that  the  law  of  England  recognised  the  fact, 
that  other  countries  punished  certain  acts.     It  would  not  prove 
that  it  recognised  those  acts  as  being  criminal,  in  such  a 
sense  as  that  it  would  punish  participation  in  them ;  but  in 
point  of  fact  the  power  does  not  exist  at  all.    The  extradition 
treaties  are  a  strong  argument  against  it,  for  they  would  have 
been  needless  if  the  power  had  existed.    There  is,  moreover, 
no  authority  to  show  that  the  power  does  exist.    The  cases 
which  are  supposed  to  prove  its  existence  are  referred  to  in 
Stor/s  Conflict  of  LawSy  art.  627,  and  are  commented  on  in  the 
case  of  T%e  Matter  of  Waahbum,  which  was  decided  in  Ame- 
rica by  Chancellor  Kent  in  1819  (4  Johnson,  Chan.  Bep.  105). 
They  are  Huichinaoria  ecue,  3  Keb.  785 ;  JOundt^a  easey  2  Keb. 
314;  R.  V.  Kimherley^  1  Str.  846 ;  E.  I.  C.  v.  CampbeUy  1  Ves. 
Sen.  246,  and  Mure  v.  Kaye,  4  Taun.  34.    In  Hutehmaon^i 
case  J  the  Court  of  K  B.  refused  to  bail  a  man  (who,  by  his 
name,  was  probably  an  Englishman)  charged  with  a  murder 
in    Portugal.      It  does    not  appear   on  what    ground    he 
was  committed;  but  if  he  was  an  Englishman,  and  had 
murdered  an  Englishman,  he  might  have  been  tried  under 
33  Henry  VIII.,  so  that  the  case  proves  nothing.    The  oases 
of  R,  V.  Lundyj  R,  v.  Kimberleyj  and  E.  L  C.  v.  Campbettj 
turn  upon  the  power  of  the  crown  to  send  persons  accused  of 
crime  in  parts  of  the  king's  dominions  out  of  the  realm,  to 
be  tried   where  their  crimes  are  committed,  to  Ireland  in 
Lundf^e  and  Kimberley^s  casesy  and  to  Calcutta  in  E.  /.  C.  v. 
CampbeU.    This  has  nothing  to  do  with  extradition  ;  all  that 
the  court  held  was,  that  they  would  not  set  at  liberty  by 
haheoB  corpus  a  person  arrested  by  the  king's  ministers  (in 
R.  V.  KimberUy  by  a  secretary  of  state's  warrant),  to  be  sent 
into  other  parts  of  the  king's  dominions  than  England  to  be 
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tried,  and  the  reason  of  this  is  plain.    The  16th  section  of 
the  habeas  oorpus  act,  31  Charles  XL  c.  2,  provides  that  nothing 
in  that  act  shall  prevent  any  subject  of  the  realms  who  has 
committed  any  crime  in  any  foreign  part  of  the  kingfs  domin- 
ions,  from  being  sent  there  to  be  tried.    In  E.  L  C.  v.  Oamp^ 
beU^  there  is  no  doubt  a  dictum  that  government  may  send 
a  person  to  answer  for  a  crime  wherever  committed,  that  he 
may  not  involve  his  country,  and  to  prevent  reprisals ;  but  this 
was  completely  gratuitous,  and  appears  to  have  been  founded 
on  a  misconception  of  Lundy's  case.    In  Mure  v.  Kaye,  which 
turned  entirely  on  a  question  of  pleading,  Mr.  Justice  Heath 
observed,  that  it  has  been  generally  understood  that,  where* 
soever  a  crime  has  been  committed,  the  criminal  is  punishable 
according  to  the  law  of  the  country  against  the  law  of  which 
the  crime  was  committed ;  and,  by  the  comity  of  nations,  the 
country  in  which  the  criminal  has  been  found,  has  aided  the 
police  of  the  country  against  which  the  crime  was  committed, 
in  bringing  the  criminal  to  punishment ;    and  he  goes  on  to 
Bay  that^  in  Lord  Ellenborough's  time,  the  crew  of  a  Dutch 
ship,  which  had  run  away  with  the  vessel  and  brought  her 
into  the  Downs,  was  sent  back  to  Holland.    I  submit,  however, 
that  the  unsupported  dictum  of  a  single  judge  (expressly 
opposed  to  the  authority  of  Lord  Coke)  cannot  decide  a  question 
of  this  magnitude,  especially  when  it  is  couched  in  such  general 
terms  ^  as  it  has  been  generally  understood,"'  and  ''  the  country 
has  aided  the  police  in  bringing  the  criminal  to  punishment 
This  is  rather  the  general  description  of  a  common  practice 
than  a  precise  reference  to  any  form  of  legal  proceeding  known 
to  the  law  of  England.  I  may  observe  that,  though  Chancellor 
Kent  seems  in  Washburn  s  case  to  have  affirmed  the  existence 
of  the  power  in  question  at  common  law,  the  point  was 
decided  exactly  the  other  way  in  Pennsylvania,  in    1823 
(OarnmontoedUh  v.  Deacon^  10  Sergeant  and  Bawle,  125).    It 
most,  however,  be  observed  with  respect  to  American  cases, 
that  they  afford  less  analogy  in  this  matter  to  our  law  than  on 
any  other.     Questions  respecting  the  limits  of  the  powers  of 
the  legislation  of  the  different  states  complicate  the  questions 
before  them  in  a  very  remarkable  manner,  and  make  it  inn 
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possible  to  draw  an  inference  from  their  proceedings  to  oars. 
The  only  other  case  with  which  I  am  acquainted,  which  e^ea 
appears  to  countenance  the  proposition  whieh  I  disputed,  is 
that  of  jS.  ▼.  Auopardif  1  Car.  and  Kir.  204,  in  which 
it  was  held  that  it  was  murder  in  a  British-bom  subject  to 
kill  a  foreigner  in  Syria ;  and  it  is  said  that  this  case  shows 
that  a  person  who  is  not  within  the  queen's  peace  or  protec- 
tion may  be  murdered.  The  case,  howerer,  cannot  be  supposed 
to  destroy  all  the  existing  definitions  of  murder,  in  whidi  the 
qualification  in  question  is  undoubtedly  an  essential  element 
I  can  only  understand  it  as  establishing  the  principle,  that  the 
queen  will  protect  any  person,  in  any  part  d[  the  world,  firom 
murderous  assaults  committed  by  her  subjects,  by  hanging  such 
subjects  when  she  can  get  them  for  that  purpose.  It  must 
however  be  observed,  that  the  grounds  of  the  judgment  in  R 
y.  Amopardi  are  not  set  out,  and  that  the  report  does  not  even 
allude  to  the  older  case  of  jB.  v.  Stxiayer  (Buss,  and  By.  CO.  295, 
and  2  Oar  and  Eir.  113),  which  proceeds  throughout  upon 
the  principle  that  protection  and  aUegianoe  are  oo-eztensiye. 

I  am  well  aware  that  to  any  cme  but  a  lawyer,  and 
perhaps  to  most  of  the  members  of  omr  own  professioo, 
the  argument  which  I  have  brought  forward  on  this  subject 
¥rill  i^pear  to  be  technical  and  narrow-minded  in  the  extreme, 
and  to  contradict  wide  and  uniyersal  principles  to  which  men 
in  general  give  credit,  and  which  it  is  a  reproach  to  English 
law  to  neglect,  if  it  really  does  n^ket  them.  Can  there  be  a 
doul^  it  may  be  said,  that  really  and  substantially  an  aesassi- 
nation  is  murder  all  the  world  over;  that  it  is  an  offence  against 
the  laws  of  God,  of  nations^  and  of  nature,  upon  which  the  law 
of  England  professes  to  be  founded,  and  which  in  many  cases 
it  expressly  recognises  ?  Several  plausible  arguments  might 
be  urged  in  support  of  this  view.  Thus,  in  Triquei  v.  BaA 
(3  Burr  1480),  and  in  HeaAJidd  v.  (Mion  (4  Burr  2016), 
Lord  Manafiekl  expressly  ruled  that  the  law  of  nations  was 
part  of  the  law  of  England,  and  that  the  infraction  of  it  was 
criminal.  He  further  observed  that  the  weUrknown  atatnte 
of  Anne  did  not  intend  to  alter  it,  and  indeed  could  not 
do  so;  and  he  said  that  the  ptovisiona  of  this  law  w«»  to 
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be  infiened  firom  Grotius,  and  other  similar  writes  of  re- 
patatioiL  Somewhat  to  the  sani^  effeet  is  the  well-known 
role,  that  the  law  of  England  recognises  the  civil  judg- 
ments of  the  courts  of  other  nations,  unless  their  procedure 
is  opposed  to  the  law  of  nature ;  and  this  was  applied  in  a 
caae  where  it  was  held,  that  an  action  upon  a  foreign  judg- 
ment could  not  be  enforced  because  it  was  delivered  by  one 
of  the  parties  to  the  suit,  in  opposition  to  the  rule  that  no 
one  ought  to  be  judge  in  his  own  cause.  There  are  also 
many  eases  in  which  the  law  of  nature  is  appealed  to,  or  at 
any  rate  referred  to,  in  suits  for  the  determination  of  civil 
rights.  Such  expressions  are  very  common  in  cases  of  ease- 
ments»  and  in  relation  to  the  liabilities  of  riparian  proprietor& 
Wide  and  in  some  respects  plausible  as  such  arguments 
may  be,  I  am  quite  unable  to  agree  with  them;  and  1  think 
that  to  admit  their  ^plication  to  such  a  case,  as  the  one 
under  consideration,  would  be  perhaps  as  dangerous  a  precedent 
as  any  that  could  be  established.  Indeed,  the  principle  in- 
volved in  such  an  admission — and  it  is  this  principle,  and  not 
the  mere  technical  aspect  of  the  subject,  which  invests  Bernard's 
case  with  its  real  interest — is  nothing  less  than  this,  that  the 
judges  are  to  be  recognised  as  legislators  in  respect  of  the 
very  highest  form  of  legislation ;  that,  namely,  which  affects  the 
lives  and  liberties  of  the  subjects  of  this  kingdom.  That  the 
custom  and  practice  of  the  country  does  to  a  certain  small 
extent  invest  the  judges  with  what  are  virtually  legislative 
powers,  I  am  fully  prepared  to  admit ;  nor  would  it  become  me 
to  deny  the  propriety  of  the  language  used  by  Lord  Mansfield  in 
the  cases  which  I  have  quoted.  But  it  is  of  the  greatest  impor- 
tance that  we  should  have  a  clear  understanding  of  the  lengths 
to  which  we  are  prqyared  to  go  in  this  direction ;  and  I  therefore 
propose  to  point  out,  shortly  of  necessity,  and  with  consider- 
able compression,  what  I  consider  to  be  the  meaning  of  the 
authorities  to  which  I  have  referred.  First,  then,  what  is  the 
law  of  nations,  and  in  what  sense  is  it  part  of  the  law  of  Eng- 
land ?  A  law,  as  Mr.  Austin  says,  is  a  command,  enjcnning  a 
course  of  conduct  enforced  by  a  sanction,  and  imposing  a  duty. 
Now,  as  nations  have  no  common  superior,  they  can  be  subject 
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to  no  laws  in  the  strict  sense  of  the  word ;  but  varioos  usages 
have  in  fact  grown  up  amongst  them,  whioh  the  more  power- 
ful nations  usually  observe  with  some  degree  of  consistency  in 
their  dealings  with  each  other.  Such  is  the  usage  with 
respect  to  the  immunity  of  ambassadors  from  arrest^  and  the 
usage  that  on  the  high  seas  any  nation  may  take  a  pirate  and 
punish  him^  to  whatever  other  nation  he  may  belong.  Now 
these  usages  are,  generally  speaking,  embodied  in  the  express 
laws  of  particular  countries,  and  form  a  part  of  the  law  of  this 
country,  so  that  any  one  who  transgresses  them  exposes  him- 
self to  penal  consequences.  In  this  sense,  and  in  no  other, 
should  I  admit  that  the  law  of  nations  forms  part  of  the  law  of 
England ;  but  it  derives  its  force  in  our  courts  exclusively 
from  our  recognition  of  it,  and  not  in  the  least  degree  from 
any  inherent  authority.  There  is  no  doubt  another  sense  in 
which  the  phrase  ^'  law  of  nations  "  is  sometimes  used,  but  in 
that  sense  it  cannot  be  contended  that  it  forms  part  of  our 
law.  The  Ju8  gerUium  et  naturce  of  the  Boman  lawyers  did 
not  refer  to  the  customs  which  prevail  between  different  inde- 
pendent nations  (and  for  which  Bentham  invented  the  admi- 
rable phrase  Internatioaal  Law) ;  for  in  the  days  when  the 
Civil  Law  flourished,  the  Boman  empire  was  the  only  inde- 
pendent nation  in  the  world.  It  referred  to  those  principles  of 
law  which  they  supposed  to  be  universal  and  common  to  all 
nations,  forming  a  system  of  natural  principles  like  those 
which  may  be  traced  in  inanimate  nature,  and  not  springing 
out  of  any  command,  or  depending  for  their  validity  upon  any 
sanction  whatever.  Starting  from  this  basis  they  constructed 
a  system  known  as  the  jus  gentium^  and  this  system  was  the 
base,  and,  so  to  speak,  the  parent  of  another  system  of  the  same 
sort,  elaborated  in  our  own  times  by  Grotius  and  other  writers, 
which  is  sometimes  spoken  of  as  the  law  of  nature  and 
nations.  Now  that  this  theory,  or  any  form  of  it  either  is,  or 
ever  was,  part  of  the  law  of  England,  I  deny.  It  would  be  no 
difficult  task  to  show  that  the  theory  itself  does  not  form  a 
consistent  whole,  and  that  the  writers  who  treat  of  it  merely 
advanced  such  opinions  as  in  their  view  of  the  matter  were 
reasonable,  which  opinions  occasionally  clashed.    Grotius,  for 
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example,  mamtains  that  criminals  may  be  delivered  up  by  one 
nation  to  the  authorities  of  another,  if  their  crimes  are  of  such 
a  nature  as  to  disturb  the  public  tranquillity.  Now,  this  is 
precisely  the  case  which  all  civilized  nations  in  the  present 
day  regard  as  being  excluded  from  the  principle  of  extradition. 
There  ib  hardly  a  country  in  Europe  which  does  not  contain  poli- 
tical refugees,  and  I  do  not  know  that  there  is  one  which  habi- 
tually delivers  them  up  to  the  nation  from  which  they  have 
escaped ;  though  most  countries,  except  our  own,  occasionally 
exercise  the  right  of  expeUing  them  from  their  own  country. 
A  still  better  illustration  of  the  truth  of  the  position,  that  the 
only  true  law  of  nations  is  that  which  each  nation  imposes  on 
its  own  subjects,  or  upon  those  who  are  locally  within  the  limits 
of  its  jurisdiction,  with  respect  to  their  conduct  towards  other 
nations,  is  to  be  found  in  the  famous  disputes  which  arose 
between  this  country  and  the  continental  nations,  as  to  the 
validity  of  the  rule  that  free  bottoms  make  free  goods.  We 
took  and  acted  upon  one  view  of  the  subject.  Napoleon  took 
and  acted  upon  another.  In  this  case,  the  conduct  of 
each  country  within  its  own  bounds  was  perfectly  legal. 
As  between  the  two  countries  there  neither  was  nor  could  be 
either  law  or  illegality.  A  law  without  a  sanction  and  without 
a  lawgiver  is  a  mere  word;  and  to  say  that  war  is  the  sanction 
of  international  law,  is  substituting  a  metaphor  for  a  fact.  The 
accurate  way  of  describing  such  transactions  as  I  have  referred 
to  would  be  to  say,  that  different  laws  about  the  rights  of 
foreign  ships  prevailed  in  England  and  in  France,  and  that 
disputes  arose  upon  that  difference.  If  there  were,  in 
any  strict  sense  of  the  words,  a  law  to  which  both  France  and 
England  were  equally  subject,  how  could  they  vaiy  it  by 
treaty? 

With  regard  to  the  alleged  existence  of  a  law  of  nature 
which  forms  part  of  the  law  of  England,  and  which  is  inferred 
from  the  occasional  use  of  such  expressions  as  I  have  referred 
to,  I  maintain  that  the  only  intelligible  meaning  which  can 
be  pot  upon  that  expression  is,  that  certain  principles  of 
obvious  expediency  have  from  time  inunemorial  been  recog- 
nised by  English  law,  and  that  the  practice  of  the  constitution 

a 


82  ASSASSINATION  ABBOAD,  AND 

has  entrosted  the  fifteen  judges  with  the  task  of  applying 
them  in  an  authoritative  manner  to  particular  cases.  In  other 
words,  there  are  a  variety  of  subjects  in  which  the  judges  are 
invested  with  a  power  of  legislating  within  certain  narrow 
limits,  and  subject  to  certain  recognised  principles.  Perhaps 
the  best  instance  of  this  is  the  law  of  evidence,  which  grew  up 
almost  exclusively  by  force  of  the  accumulation  of  judicial 
decisions,  and  which  has  increased  so  fast  that,  whereas  in 
BuUer's  Nid  Privs  the  whole  subject  is  discussed  in  twenty  or 
thirty  pages,  Mr.  Pitt  Tay Ws  work  contains  no  less  than 
1438,  though  the  fruitful  branches  which  related  to  incompe- 
tency from  interest;  and  the  like,  have  been  cut  away  by  act  of 
parliament.  In  the  administration  of  those  legislative  powers, 
the  judges  have  no  doubt  often  allowed  the  works  of  foreign 
writers,  and  especially  the  reports  of  American  decisions,  to 
be  cited ;  and,  in  adjudicating  upon  the  questions  before  them, 
they  have  frequently  adopted  the  language  of  such  writers 
upon  natural  rights  and  the  laws  of  nature ;  but  this  is  an 
entirely  different  thing  from  the  recognition  of  any  large 
general  system  which  can  be  prayed  in  aid  to  supply  the 
deficiencies  of  the  law  of  England.  If  such  a  system  were 
admitted  to  exist,  I  do  not  see  where  it  is  to  stop ;  why  may  it 
not  correct  faults  as  well  as  supply  deficiencies  ?  why  may  not 
laws  of  which  the  judges  may  disapprove  be  declared  to  be 
overruled  by  the  law  of  nature  ?  in  a  word,  why  should  we  not 
adopt  Hobbes's  doctrine,  that  the  common-law  is  nothing  else 
than  that  which  it  may  please  the  sovereign  power,  speaking 
through  the  judges,  to  declare  to  be  reasonable,  and  that  a 
judicial  despotism  is  the  only  proper  system  of  government  ? 

I  can  only  afford  time  to  glance  at  a  few  of  the  extravagant 
consequences  which  would  be  involved  in  the  doctrine,  that 
the  judges  are  at  liberiy  to  declare  an  assassination  by 
Frenchmen  in  France  to  be  murder  by  the  law  of  nature  and 
nations,  and  to  infer  that  any  one  who  promotes  it  is  an 
accessory  before  the  fact  Whatever  might  be  the  case  with 
Frenchmen,  there  can,  I  suppose,  be  no  doubt  that  the  acts  of 
an  Englishman  in  France  would  be  by  English  judges  esti- 
.  mated  according  to  English  law,  and  then  the  acts  of  a  single 
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'set  of  criminals  would  be  estimated  by  two  independent 
standards ;  and  inasmuch  as  the  law  of  England  on  the  sub^ 
ject  of  murder  is  very  different  from  any  conceivable  version 
of  the  law  of  nature  on  the  same  subject,  the  most  grotesque 
results  would  follow.  • 

Perhaps  the  very  worst  kind  of  murder,  on  those  general 
principles  which  I  suppose  would  constitute  the  law  of  nature, 
is  murder  by  false  evidence.  By  the  law  of  England  it  is 
probably  only  a  misdemeanour.  Therefore,  if  a  Frenchman 
in  England  hired  an  Englishman  to  take  away  a  man's  life  in 
France,  the  Frenchman  might  be  hung  for  being  accessory 
before  the  fact  to  murder,  by  the  law  both  of  nature  and  of 
France,  whilst  the  Englishman  would  probably  be  guilty,  at 
worst,  of  a  misdemeanour.  Moreover,  if  a  set  of  English  boys 
went  out  to  steal  apples  in  a  garden  in  France,  and  on  the 
owner  requiring  them  to  desist,  pelted  him  with  stones,  one 
of  which  killed  him  accidentally,  they  would  all  be  guilty  of 
murder.  If  all  the  boys  but  one  were  French,  and  that  one 
were  English,  and  if  he  were  not  the  boy  who  threw  the  fatal 
stone,  I  should  imagine  the  law  of  nature  would  say  there  was  no 
murder  at  all ;  but  I  do  not  profess  to  know  what  the  pro- 
visions of  that  law  are  respecting  that  fine  distinction  between 
felony  and  misdemeanour,  which  so  often  makes  in  our  own 
law  the  difference  between  manslaughter  and  murder. 

For  all  these  reasons  I  do  not  believe  that  such  a  case  as 
Bernard's  would  have  been  punishable  as  a  felony  by  English 
law.  It  would  be  curious  to  discuss  the  question  whether  it 
would  have  been  a  misdemeanour.  The  law  of  conspiracy  is 
one  of  the  most  remarkable  and  characteristic  parts  of  our 
criminal  law ;  but  the  subject  is  one  which  cannot  be  treated 
incidentally.  There  can,  I  think,  be  no  doubt  that,  if  my  view 
of  the  law  is  correct,  it  points  to  a  very  grave  defect.  Indeed, 
it  involves  the  consequence  that,  if  an  Englishman  in  London 
hires  a  Frenchman  to  murder  another  Englishman  at  Paris, 
he  would  not  be  guilty  of  any  crime  at  all  unless  it  were  that 
of  a  conspiracy. 

The  conclusion  is  not  a  pleasant  one,  but  I  do  not  know 
that  its  absurdity  can  be  alleged  as  any  proof  of  its  falsehood. 
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Our  law,  especially  our  criminal  law,  was,  in  its  origin,  one  of 
the  rudest  of  all  imaginable  systems.  It  has  been  altered  bit 
by  bit,  one  glaring  absurdity  being  removed  after  another  for 
more  than  six  hundred  years.  The  law  now  in  force  amongst 
us  is  nothing  more  n#r  less  than  a  revised  and  improved 
edition  of  Bracton.  We  shall  not  find  any  authoritative 
systematic  account  of  it  in  any  modern  writer^  and  even 
Bracton  describes  nothing  more  than  a  contemporary  tradition. 
It  is  obvious  that  a  system^  in  which  the  original  mode  of 
procedure  was  a  collection  of  the  local  rumours  of  hundreds 
and  townships,  in  which  the  original  mode  of  trial  was  by 
battle  or  by  ordeal,  and  of  which  the  original  material  was  a 
strange  jumble  of  Boman  law  and  local  tradition,  could  only 
be  manipulated  into  a  system  worthy  of  our  own  time  and 
country  by  the  alteration  of  almost  every  single  item  which  it 
contained  As  these  alterations  were  made  by  different 
people,  at  different  times,  with  different  objects,  it  follows  <^ 
necessity  that  there  is  little  or  no  system  in  the  ultimate  result  \ 
and  that,  if  any  lawyer  should  profess  to  wonder  that  the  criminal 
law  omits  to  provide  for  a  vast  number  of  cases  for  which  it 
ought  to  provide,  it  is  as  if  a  man  who  had  rebuilt  his  house  by 
a  brick  at  a  time  should  affect  to  be  surprised  at  its  having 
draughts.  I  am  far  fix>m  wishing  to  deny  the  many  and 
most  substantial  merits  of  the  criminal  law ;  but  no  one  who 
has  studied  it  attentively  can  deny  that,  one  of  its  principal 
characteristics  is  to  be  found  in  the  number  of  grotesque 
peculiarities,  and  of  small  marks  of  incompleteness^  by  which 
it  is  pervaded.  It  is  but  forty  years  since  wager  of  battle  was 
demanded  in  the  court  of  Queen's  Bench.  It  was  only  last 
summer  that  it  became  criminal  in  trustees  to  appropriate  the 
fortune  of  their  oeduiqw  trugts.  It  would  be  easy  to  point 
out  many  strange  anomalies  and  harsh  rules  which  stilL  dis- 
figure our  system  here  and  there ;  and  I,  for  my  own  part, 
cannot  profess  to  see  any  thing  surprising  in  the  fact,  that  the 
law  should  have  been  suddenly  discovered  not  to  have  pro- 
vided for  a  crime  of  which  we  have  never  before  had  a  prece- 
dent. Indeed,  some  of  the  ablest  members  of  the  community 
must  have  disquieted  themselves  in  vain  for  many  years  past, 
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if  the  criminal  law  has  not  stood  in  great  need  of  reform ;  and 
it  is  surely  a  le^  evil  to  follow  their  good  example  a  step 
farther,  than  to  conceal  a  patent  defect  by  adopting  a  principle 
which  would  endanger  the  whole  fabric  of  our  liberties.  To 
giye  the  judges  the  power  which  would  have  been  necessary  in 
order  to  enable  them  to  sustain  Bernard's  conviction,  would 
have  been  like  pushing  a  walking-stick  through  a  sieve,  by 
way  of  showiAg  that  it  had  no  holes  in  its  bottom. 


v.— ON  MARINE  JURISDICTION  IN  TIME  OF  PEACE 

By  H.  p.  ROCHE,  Esq, 

IReqd  UM  AprUy  1S58.] 

In  approaching  the  subject  of  '^  Marine  Jurisdiction  in  Time  of 
Peace/'  I  do  not  propose  to  mako  any  observations  with  respect 
to  those  regulations  of  positive  law  which,  by  general  consent^ 
a  nation  is  authorized  to  enforce  upon  foreign  merchant  vessels 
while  lying  in  its  ports  and  harbours,  or  while  found  within 
its  territorial  waters — -namely,  within  the  recognised  limit  of  a 
marine  league  firom  its  coasts.  The  reason  for  this  rule  is  well 
explained  by  an  eminent  American  judge : — "  When  private 
individuals  of  one  nation  spread  themselves  through  another, 
as  bosinees  or  caprice  may  direct,  mingling  indiscriminately  with 
the  inhabitants  of  that  other,  or  when  merchant  vessels  enter 
for  the  purposes  of  trade^  it  would  be  obviously  inconvenient 
and  dangerous  to  society,  and  would  subject  the  laws  to  con- 
tinued infraction,  and  the  government  to  degradation,  if  such 
individuals  or  merchants  did  not  owe  temporary  and  local 
allegiance,  and  were  not  amenable  to  the  jurisdiction  of  the 
country"  (Cranch.  7?  144).  (General  criminal  jurisdiction — 
regulations  of  police,  of  quarantine — security  against  danger, 
such  as  the  depositing  of  gunpowder,  putting  out  lights — ^paj- 


86  ON  MABIK£  JURISDICTION 

ment  of  dues/ the  deKvery  up  of  deserters,  Ac. — are  all  matteis 
of  positive  law,  or  express  compact,  which  one  state,  under  the 
circumstances  which  I  have  mentioned,  can  lawfully  enfcnce 
a^nst  the  vessels  of  another.  In  the  recent  case  of  the 
Cagliariy  the  Neapolitan  authorities  assert  that  the  Sardinia 
steamer,  whilst  under  the  command  of  the  insurgents,  had 
violated  the  quarantine  regulations  of  the  Sicilian  government 
which  were  in  force  at  the  island  of  Ponza.  If  this  were  so, 
the  Neapolitan  authorities,  for  a  mere  breach  of  a  municipal  re- 
gulation, had  clearly  no  right  to  capture  the  Gagliari  when  it 
was  upon  the  high  sea,  and  subject  to  no  jurisdiction  but  that 
of  the  state  under  whose  colours  it  was  scaling. 

The  first  question  which  has  to  be  considered  is,  whether  a 
state  for  its  own  objects  has,  in  time  of  peace,  authority  to  exer- 
cise rights  which  undoubtedly  belong.to  it  ia  time  of  war. 

Fii*st,  as  to  the  right  of  search.  As  a  general  rule  the  right 
of  visitation  and  search  does  not  exist  in  time  of  peace  except 
under  the  provisions  of  particular  treaties.  ^^  Although  the 
slave  trade  is  now  prohibited  by  the  laws  of  most  civilized 
nations,  a  vessel  engaged  in  the  slave  trade,  even  if  prohibited 
by  the  laws  of  the  country  to  which  she  belongs,  cannot  for 
that  cause  alone  be  seized  on  the  high  seas,  and  brought  in  for 
adjudication  in  time  of  peace  in  the  courts  of  another  country. 
But  if  the  laws  of  that  other  country  be  violated,  or  the  pro- 
ceeding be  authorized  by  treaty,  the  act  of  capture  is  not  in 
that  case  unlawful"  {The  Antelope^  9  Wheaton's  Reports). 
Again,  "  The  right  of  visitation  and  search  upon  the  common 
and  unappropriated  parts  of  the  sea  cannot  be  exercised  in 
time  of  peace ;  the  belligerent  claim  is  the  only  foundation  of 
that  right  Where  there  is  no  right  to  visit  and  search,  there 
can  be  no  right  to  seize  and  bring  in  for  adjudication ;  for  a 
seizor  cannot  take  advantage  of  discoveries  produced  by  his 
own  unlawful  act  of  seizing"  {Le  Louisy  2  Dodson's  R,  210). 
In  short,  the  right  does  not  exist  in  time  of  peace,  indepen- 
dently of  special  compact 

It  is  well  known  that  another  incident  of  the  right  of  visi- 
tation and  search — ^the  impressment  of  seamen — ^the  recovery 
of  British  seamen  by  British  cruisers  from  neutral  vessels  at 
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sea — at  all  times  and  under  all  drcumBtancefi^  has  been  a 
88tiouB  cause  of  difference  between  this  country  and  the 
United  Stat^  of  America.  The  rule  which  the  United  States 
govemment  has  consistently  maintained — once,  at  the  cost  of  a 
war — has  been  thus  described  by  two  American  statesmen. 
Mr.  Jefferson  stated—*^  The  simplest  rule  will  be,  that  the 
▼essel,  being  American,  shall  be  evidence  that  the  seamen  on 
board  are  such;"  and  Mr.  Webster,  during  the  negotiations 
which  preceded  the  Ashburton  Treaty  of  1842,  expressly 
declared  that — ^'^In  every  regularly  documented  American 
merchant  vessel,  the  men  who  navigate  it  will  find  their  pro- 
tection in  the  flag  which  is  over  them." 

The  next  question  is,  as  to  the  extent  of  territorial  jurisdic- 
tion which  a  state  lawfully  possesses  in  the  waters  of  the 
adjacent  seas. 

The  rule  of  public  law  is,  that  "  every  nation  has  exclusive 
jurisdiction  to  the  distance  of  a  cannon-shot,  or  marine  league, 
over  the  waters  adjacent  to  its  shores,  and  such  shores  are  part 
of  the  territory  of  the  sovereign"  (1  Glallison's  R,  62).  The 
municipal  laws  of  no  nation  can  justly  extend  beyond  its  own 
territories,  except  so  far  as  regards  its  own  citizens.  They 
can  have  no  force  to  control  the  sovereignty  or  right  of  any 
other  nation  within  its  own  jurisdiction  (9  Wheaton's  B, 
362).  The  recent  capture  of  the  jfilibwter  Walker  and  his 
confederates  at  Puentas  Arenas,  affords  an  example  of  the 
respect  with  which  a  great  maritime  power — ^the  United 
States — ^r^ards  the  territorial  jurisdiction  of  another  nation. 
Although  Commodore  Paulding  had  dispersed  a  nest  of 
pirates,  and  had  sent  them  back  to  their  own  country  to 
undergo  trial — his  object  being  to  put  a  stop  to  that  practice 
of  private  war  which  appears  to  be  disgracefully  popular  with 
some  portions  of  the  United  States'  citizens — ^the  gallant 
officer  was  nevertheless  reprimanded,  and  superseded  by  his 
govemment,  in  compliance  with  a  report  of  the  committee  of 
foreign  relations  of  congress,  because  he  had  violated  the 
territory  of  New  Granada — an  act  of  which  the  authorities  of 
that  republic  highly  approved. 

Yattel  says  that  the  domain  of  a  nation  extends  to  all  its 
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just  poBsessions ;  and  by  its  just  possessionfl  we  are  not  to 
understand  its  territory  only,  ,but  all  the  rights  it  enjoys. 
And  he  also  considers  the  vessels  of  a  nation  on  the  high  seas 
as  portions  of  its  territory. 

A  vessel  sailing  on  the  high  seas,  pursuing  a  lawful  voyage, 
therefore  forms  a  portion  of  the  territory  under  the  colours  and 
authority  of  which  she  is  sailing.  This  rule  of  public  law 
has  been  recognised  by  England  in  a  most  remarkable  in- 
stance. In  1845,  Serva  and  other  foreigners  were  convicted 
of  a  charge  of  piracy  and  murder,  the  &cts  being  that  they 
had  murdered  a  British  officer  and  prize-men  who  had  been 
placed  on  board  their  vessel,  a  Brazilian  slave  ship.  The 
treaty  between  England  and  Brazil  for  the  suppression  of  the 
slave  trade,  provided  ^'  that  the  respective  ships  of  war  which 
shall  be  provided  with  special  instructions,  may  visit  suspected 
merchant  vessels,"  &c.  The  learned  judge  who  tried  the  case 
was  of  opinion  that  the  slaver  had  been  lawfully  captured,  so 
as  to  briog  her  into  the  lawful  possession  and  dominion  of  the 
Queen  of  England,  and  that  her  deck  was  as  much  within  her 
Majesty's  admiralty  jurisdiction  as  the  deck  of  the  Wasp 
herself,  so  as  to  render  the  prisoners  amenable  to  British  law. 
It  was  doubted,  however,  whether  the  instructions  on  board  the 
Wasp  were  sufficient ;  and,  when  the  case  came  before  the 
fifteen  judges  on  appeal,  a  majority  decided  that  the  sufficiency 
of  the  instructions  on  board  the  Wasp  had  not  been  proved — 
that  there  was  no  evidence  of  the  legality  of  the  capture,  so  as 
to  render  the  vessel  a  lawful  place  of  custody  for  the  prisoners, 
and  under  these  circumstances  a  free  pardon  was  granted; 
although  it  may  be  added  that,  upon  the  clearest  evidence,  it 
had  been  establbhed  that  Serva,  Majoval  and  the  others,  had 
murdered  the  officer  and  the  whole  of  the  British  prize  crew. 
This  instance  is  cited  for  the  purpose  of  showing,  that  by  the  law 
of  England  foreigners  are  not  ordinarily  triable  in  this  country 
for  offences  committed  abroad,  and  that  the  court  of  appeal  in 
a  case  of  almost  unparalleled  atrocity,  construed  the  provisions 
of  the  Brazilian  treaty  with  a  d^ee  of  strictness,  which,  dis- 
regarding the  newly  broached  doctrine  of  Malum  m  ^  led 
to  the  entire  dispunishment  of  eleven  men  who,  upon  the 
clearest  evidence,  had  been  guilty  of  piracy  and  murder. 
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Long  nflage  and  nniversal  costom  entitle  every  foreign  ship 
of  war  to  be  considered  as  a  part  of  the  state  to  which  she 
belongs,  and  therefore  she  is  exempted  from  the  territorial  juris- 
diction of  the  state  which  she  may  happen  to  visit  (Phill. 
ly  377).  With  regard  to  private  vessels,  as  before  remarked, 
except  under  the  provisions  of  an  express  stipulation,  they  are 
subject  to  the  territorial  jurisdiction  of  the  state  in  whose  ports 
they  may  happen  to  lie.  But  in  either  case,  when  an  offence 
has  been  committed  on  board  a  vessel  navigating  the  open  sea, 
all  authorities  concur  in  declaring  that  the  territory  of  the 
country  to  which  the  vessel  belongs  is  to  be  considered  the 
locality  of  the  offoAce,  and  in  pronoAncing  that  the  offender 
must  be  tried  before  the  tribunals  of  his  own  countiy. 

The  CagUariy  ^^  a  steam-boat  known  in  the  Mediterranean 
as  charged  with  the  postal  service,  making  periodical  and  fixed 
voyages  ;  a  steam-boat  canying  the  flag  of  a  friendly  power, 
having  a  fixed  and  publicly  announced  destination ;  a  steam- 
boat provided  with  the  neoessary  certificates  proving  its 
nationality  and  the  legality  of  its  cargo  " — left  Genoa  on  the 
25th  of  June  last  for  Gagliari  and  Tunis,  having  on  board,  in 
addition  to  the  captain  and  crew,  thirty-three  passengers. 
It  appears  frona  a  despatch  addressed  by  Sir  J.  Hudson  to 
the  Earl  of  Clarendon  (July  10,  1857),  that  the  forcible 
seizure  of  the  CagUari  formed  portion  of  a  plan  which  M. 
Mazzini  had  proposed  to  Colonel  Pisacane  (a  Neapolitan 
refugee),  for  the  purpose  of  n^ing  a  descent  upon  Naples  and 
Sicily — ^^  himself,  as  usual,  keeping  out  of  harm's  way.''  A 
few  hours  after  leaviAg  Genoa  the  captain  and  crew  of 
the  stei^mer  were  seiz^  by  the  passengers,  who  with  pistols  in 
their  hi^i^ds  threatened  instant  death  to  any  one  who  offered 
resistance  The  Cagliarij  thus  in  possession  of  the  insurgents, 
proiceeded  to  Ponza  and  Sapri,  and  after  the  insurgents  had 
landed,  the  Sardiz^iau  captain  having  resumed  the  command, 
^  was  navigating  towards  Naples,  to  inform  his  Majesty's 
consul  and  the  Neapohtan  authorities  of  the  violence  he  had 
soflEeredi  and  of  the  outrage  of  the  rebels,  as  he  lumself  has 
declared.'' 

Mx.  Park  in  his  narrative  qonfirms  this  statement.    He  says, 
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^*  As  soon  as  we  got  rid  of  one  self-constituted  captain,  and 
were  our  own  masters,  we  steamed  off,  and  our  captain  shaped 
his  course  towards  Naples,  thinking  it  wiser  to  proceed  thither, 
and  make  a  declaration  of  what  had  occurred.'' 

Now  it  has  heen  officiallj  proved  by  the  captain  of  the 
Neapolitan  frigate  Tancredi,  and  the  advocate  of  the  Inten- 
dency  of  the  Navy,  before  the  Prize  Commission,  that  the 
Cagliari  was  arrested  as  above^  thirty  miles  from  Salerno  and 
twelve  miles  from  the  little  Bpcche  de  Oapri,  the  nearest 
portion  of  the  Neapolitan  territory.  It  was  therefore  clearly 
beyond  the  territorial  jurisdiction  of  Naples. 

The  Cagliari  at  the  commencement,  and  at  the  termination 
of  its  voyage,  was  clearly  a  regularly  documented  Sardinian 
vessel.  Can  it  be  said  that  the  acts  which  were  committed 
by  the  insurgents  at  a  time  when  the  captain  and  crew  were 
in  duress,  clothed  the  vessel  with  a  permanent  character  of 
piracy? 

A  pirate  plunders  in  the  midst  of  peace  as  in  the  midst  of 
war,  and  acts  without  the  authority  or  commission  of  any 
state.    Sir  L.  Jenkins  well  and  quaintly  remarks — 

''  The  power  and  jurisdiction  which  his  majesty  hath  at  sea 
in  these  remoter  parts  of  the  world,  is  but  in  concurrency  with 
all  other  sovereign  princes  that  have  ships  and  subjects  at 
sea ;  and  it  is  on  this  special  regard  that  pirates  are  called 
hoetes  humani  generis ;  in  that,  as  they  do  give  themselves  the 
liberty  of  making  a  prey  without  distinction  of  all  nations  and 
all  manner  of  people ;  and  do  as  much  as  in  them  lies,  hinder 
that  mutual  amity  and  supplies  which  Providence  hath 
ordained  as  the  means  to  cherish  and  preserve  that  humanity 
and  sociableness  which  distinguishes  not  only  Christians,  but 
all  men,  from  savages  and  beasts  of  prey ;  so  all  nations  and 
sovereign  princes  that  meet  with  them  have  a  just  and  compe- 
tent authority  to  execute  the  law  upon  them.  And  they  are, 
therefore,  esteemed  to  be  out  of  the  protection  of  all  princes 
and  of  all  laws;  because  every  magistrate*  that  bears 
the  sword  for  the  terror  of  those  that  do  evil,  is  to  draw  it 
against  them,  and  is  made  a  minister  to  execute  justice  upon 
them,  wherever  they  can  lay  hold  of  them.    How  keen  tiie 
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• 


persecution  against  them  was,  even  in  the  [middle  ages  of  the 
world,  will  appear  by  the  ancient  Imperial  Law ;  the  judges 
who  were,  by  law,  to  have  that j^egard  to  certain  festivjJs  and 
times  of  devotion,  so  as  not  to  hold  any  criminal  pleas  upon 
them,  being  expressly  commanded  not  to  forbear  any  of  their 
proceedings,  even  upon  the  most  solemn  times  when  any  of 
the  Isauri  (the  corsairs  of  those  times)  were  brought  before 
them,  making  this  piece  of  service  for  the  public  security  to 
be  tantamount  to  an  act  of  religion  and  worship  to  Almighty 
God." 

In  what  sense  can  the  Cagliari  be  deemed  a  pirate  ?  Its 
papers  were  regular-— its  cargo  was  lawful — and  its  voyage  was 
also  lawfuL  It  had  the  misfortune  to  fall  temporarily  under 
the  control  of  the  passengers,  who  mutinied  against  the 
captain  and  crew,  and  committed  other  illegal  acts;  but  it 
was  not  only  an  innocent  vessel  at  the  time  of^l  capture,  but 
was  in  a  situation  in  which,  according  to  the  contemplation 
of  public  law,  it  formed  a  portion  of  the  soil  and  territory  of 
Sardinia.  Therefore  if,  under  these  circumstances,  the  Cagliari 
had  committed  acts  which  were  contrary  to  the  positive  laws 
of  Naples,  the  Neapolitan  government  could  have  no  right  to 
decide  by  its  own  authority  a  matter  which  was  one  of 
public  discussion,  not  of  private  contention,  between  the  two 
governments  of  Sardinia  and  Naples,  and  one  which  was 
solely  cognisable  by  the  tribunals  of  Sardinia. 

The  case  of  the  Carlo  Alberto  has  been  cited  by  the  Neapo- 
litan authorities  for  the  purpose  of  showing  that  every  act  of 
hostiliiy  committed  by  a  vessel,  even  when  protected  by  the 
flag  of  a  friendly  power,  gives  a  right  to  capture  wherever  the 
same  may  be  pursued  The  Carlo  Alberto  was  a  private 
Sardinian  vessel,  which,  after  having  landed  on  the'  southern 
coast  of  France  the  duchess  of  Berry  and  several  of  her  adhe- 
rents, with  the  view  of  exciting  civil  war  in  the  countiy,  put 
into  a  French  port  in  distress.  The  Court  of  Cassation  did 
not  condemn  the  Carlo  Alberto  as  a  prize,  but  merely  decided 
that,  supposing  the  allegation  of  distress  to  be  founded  in  fact, 
it  could  not  serve  as  a  plea  to  exclude  the  jurisdiction  of  the 
local  tribunals  taking  cognisance  of  a  charge  of  high  treason 
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against  the  persons  found  on  board  after  the  vessel  was  com- 
pelled to  put  into  port  by  stress  of  weather.  The  Carlo 
Alberto  is  in  reality  a  direct  aiyihority  against  the  policy  which 
the  Neapolitan  government  has  pursued. 

But  there  is  a  case  which  is  even  stronger  than  that  of  the 
Cagliari  itself — a  case  in  which  a  vessel  which  had  innocently 
taken  part  in  an  insurrectionary  movement,  after  detention, 
not  upon  the  high  seas,  but  within  the  terrritorial  jurisdiction 
of  the  invaded  state,  was  liberated^  and  the  crew  allowed  to 
depart  without  punishment. 

In  August,  1840,  the  GUy  of  Edinburgh  steamer,  belonging 
to  the  Commercial  Steam  Navigation  Company  of  London, 
was  hired  by  Pritfce  Louis  Napoleon,  ostensibly  for  an  excursion 
along  the  British  coast,  for  fourteen  days.  Tha  steamer  was 
seized  by  the  prince  and  his  friends — fifty  or  sixty  in  number 
— a  descent  ^^  effected  at  Boulogne  the  result  of  which  was 
that  the  insurgents  were  defeated  and  captured.  The  (My  of 
Edinburgh  steamer  was  seized  by  the  captain  of  the  port,  and 
the  British  crew  were  detained.  The  agent  of  the  Company 
at  the  time  said — ^*  I  am  ready  to  depose  in  the  most  solemn 
manner,  that  neither  the  crew  nor  the  captain  had  the  slightest 
suspicion  that  Prince  Louis  Napoleon,  or  any  other  person 
animated  with  hostile  or  criminal  intentions  against  France, 
were  on  board  the  vessel."  At  this  time  the  greatest  possible 
ill  feeling  prevailed  between  Bngland  and  France — ^the  two 
countries  were  apparently  on  the  eve  of  entering  into  war  on 
the  subject  of  the  Syrio-Sgyptian  question ;  nevertheless  the 
crew  and  the  steamer  were  ultimately  restored,  although  they 
had  both  been  seized  within  the  territorial  waters  of  France, 
and  had  apparently  been  engaged  in  aiding  an  insurrectionary 
movement  against  the  government  of  that  country. 

Next  may  be  mentioned  the  case  of  the  ArroWy  which  a 
short  time  ago  occasioned  so  much  discussion  in  Parliament 
This  case  is  cited  for  the  purpose  of  showing  the  respect 
which  is  due  to  the  nationality  of  a  vessel,  as  evidenced  by 
the  flag  which  she  bears. 

The  lorcha  Arrow,  the  property  of  a  crown  lessee  of  land 
in  Hongkong,  who  had  taken  the  oath  of  allegiance  to  the 
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flovereign  of  this  countiy,  and  who  for  the  purposes  of  trade 
was  permanentlj  settled  in  that  colony,  was  seized  within  the 
Canton  river  by  officers  of  the  Chinese  government,  and  the 
crew  were  detained  on  a  charge  of  smuggling  or  piracy.    The 
vessel  bore  the  £lnglish  flag,  which  a  Chinese  officer  hauled 
down,  although  it  was  subsequently  re-hoisted.    The  Arroto 
having,  at  the  time  of  its  search  and  detention,  been  within 
the  territorial  waters  of  China,  the  act  of  the  Chinese  authori- 
ties would  have  been  perfectly  lawful,  unless  China,  by  an 
express  stipulation  with  England,  had  contracted  (the  9th 
article  of  the  treaty  of  1842)  as  follows : — "  If  lawless  natives 
of  China^  having  committed  crimes  or  offences  against  their 
own  government,  shall  flee  to  Hongkong,  or  to  the  English 
ships  of  war,  or  English  merchant  ships,  for  refuge,  they  shall, 
if  discovered  by  the  English  officers^  be  handed  over  at  once 
to  the  Chinese  officers  for  trial  and  punishment ;  or  if,  before 
such  discovery  be  made  by  the  English  officers,  it  should  be 
ascertained  or  suspected  by  the  officers  of  the  government  of 
China  whither  such  criminals  and  offenders  have  fled,  a  com- 
munication shall  be  made  to  the  proper  English  officer,  in 
order  that  the  said  criminals  and  offenders  may  be  rigidly 
searched  for,  seiaed,  and,  on  proof  or  admission  of  their  guilt, 
delivered  up.    In  like  manner,  if  any  soldier,  or  sailor,  or  any 
other  person,  whatever  his  caste  or  country,  who  is  a  subject  of 
the  crown  of  England^  shall  from  any  cause^  or  on  any  pr^ 
tence,  desert^  fly,  or  escape  into  the  Chinese  territory,  such 
soldier,  or  sailer,  or  other  person,  shall  be  apprehended  and 
confined  by  the  Chinese  authorities,  and  sent  to  the  nearest 
British  consular  or  other  government  officer.    In  neither 
case  shall  concealment  or  refuge  be  afforded." 

The  British  consul  at  Canton  demanded  an  apology  for  the 
insult  which  had  been  offered  to  the  British  flag.  The  same 
demand  was  subsequently  made  by  Sir  John  Bowring,  and 
the  Chinese  having  refused  aU  explanation  and  apology,  the 
BritiBh  admiral  blockaded  the  Canton  river,  made  reprisals, 
and  commenced  active  belligerent  operations,  which  have  not 
yet  terminated,  although  Mr.  tlommissioner  Yeh  and  the  city 
of  Canton  have  both  fallen  into  the  possession  of  this  country. 
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The  Chinese,  who  aigued  their  case  with  quite  as  much 
ability  and  with  quite  as  much  knowledge  as  Count  Carafa 
has  exhibited  in  the  discussion  of  the  Caglicm  affair,  stated 
that  the  Arrow  was  in  reality  a  Chinese  vessel  navigated  by  a 
Chinese  crew,  that  the  British  colonial  licence  had  expired ;  and 
therefore,  though  there  was  an  English  captain  on  board,  and 
the  English  flag  was  flying,  they  had  a  right  to  search  the 
vessel,  and  forcibly  to  take  out  of  her  certain  of  the  crew 
whom  they  accused  of  piracy  or  smuggling.  They  practically 
said  that  they  had  a  right  to  decide  for  themselves,  whether 
the  Arrow  was  authorized  to  carry  the  British  flag,  assert- 
ing a  principle  which,  if  admitted,  would  place  the  national 
character  of  every  merchant  vessel  on  the  high  seas  at  the 
mercy  of  every  stranger. 

There  can  be  no  doubt  that  in  all  these  cases  respect  is  due 
to  the  national  character  as  indicated  by  the  flag  and  licence. 
If  the  British  government  authorizes  a  ship  to  go  into  a 
foreign  port  and  carry  the  British  flag,  that  ship,  as  between 
England  and  the  foreign  country,  is  a  British  ship.  The 
Arrow  was  de  facto  if  not  dejure  a  British  ship. 

On  this  point  there  can  be  no  doubt.  Lord  Stowell,  in  the 
case  of  the  VigHanta^  says — ^^  It  is  a  known  and  established 
rule  with  respect  to  a  vessel,  that  if  she  is  navigating  under 
the  pass  of  a  foreign  country,  she  is  considered  as  bearing 
the  national  character  of  that  nation  under  whose  pass  she  sails ; 
she  makes  a  part  of  its  navigation,  and  is  in  every  respect 
liable  to  be  considered  as  a  vessel  of  that  country."  In 
the  Elizabeth  the  same  great  judge  says — ^^It  has  been 
decided  sailing  under  the  colours  and  pass  of  a  nation  is  to 
be  considered  as  clothed  with  the  national  character  of  that 
country."  According  to  this  rule,  after  the  national  character 
of  the  Cagliari  had  been  ascertained,  the  Neapolitan  frigates 
were  bound  to  have  retired.  It  appears  that  the  Sardinian 
government  did  not  object  to  the  visit  and  search ;  for  Count 
Cavour  (March  18,  1858)  states  that  ^'the  peculiar  circum- 
stances of  the  time  when  the  Cagliari  was  stopped — ^the  cir- 
cumstance of  that  ship  having  served  temporarily,  although 
by  the  effect  of  superior  force,  as  a  means  of  disembark- 
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iDg  the  rebels  at  Ponza  and  Sapri,  justified  to  a  certaiD 
degree  the  men-of-war  belonging  to  the  two  SicUies  to 
ascertain  its  nationality  by  a  search."  But  if  this  qualified 
right  be  admitted  by  the  Sardinian  government  in  this 
peculiar  case,  it  is  impossible  to  say  that,  afttr  the  fiEtct  of  the 
nationality  and  legitimacy  of  the  flag  had  been  ascertained, 
the  Neapolitan  cruisers  were  justified  in  seizing  and  in  bring- 
ing in  for  adjudication  this  vessel  of  a  friendly  power.  The 
proper  course  for  the  captors  to  have  pursued — if  gi*ave  suspi- 
cion had  existed  after  the  visit  and  search — would  have  been 
to  convoy  the  Cagliari  to  the  nearest  Sardinian  port,  for  the 
purpose  of  submitting  the  crew  and  vessel  to  the  jurisdiction 
of  the  Sardinian  tribunals. 

In  time  of  peace  the  right  of  capture  can  only  be  exercised 
upon  a  pirate,  and  in  time  of  war  upon  a  vessel  belonging  to  the 
enemy.  The  Cagliari^  as  we  have  observed,  was  not  a  pirate, 
and  was  not  an  enemy,  because  peace  prevailed  between 
Sardinia  and  Naples. 

But  can  a  sovereign  state,  for  its  own  purposes  of  revenge 
or  convenience,  make  war  upon  the  individual  subjects  of  a 
nation  with  which  it  is  at  peace  ? 

The  insurgents,  whilst  in  possession  of  the  Cagliari^  did  not 
carry  on  public,  solemn,  or  perfect  war ;  they  were  engaged 
in  an  insurrectionary  attempt,  which  Grotius  describes  as  a 
^*  mixed  war/'  that  which  is  '^  public  on  one  side,  and  private 
on  the  other."  When  a  mixed  war  assumes  the  dimensions 
of  a  general  revolt — like  that  of  the  United  States  against 
England;  or  that  of  the  South  American  colonies  against 
Spain — such  hostilities  are,  by  a  general  usage  of  nations, 
regarded  as  entitling  the  contending  parties  to  all  the  rights 
of  war  as  against  each  other,  and  even  as  respects  neutrals ; 
but  the  recognition  of  the  sovereignty  of  a  revolted  colony  by 
other  foreign  states  is  a  question  of  policy  or  prudence  only. 
The  crew  of  the  Cagliari^  however,  took  no  part  in  the  mixed 
war  in  which  the  insurgents  had  engaged ;  and  to  them,  there- 
fore, whilst  out  of  the  Neapolitan  jurisdiction,  no  belligerent 
right  could  lawfully  be  applied. 

If  the  theoiy  of  the  Neapolitan  government  be  sound  it, 
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must  follow  that  the  accidental  fact  of  the  revolt  of  aome 
passengers  on  board  a  merchant  vessel  against  the  aathoritj 
of  the  captain  would  give  a  right  to  a  foreign  cruiser  to 
captdre  her,  and  make  her  a  lawful  prize  when  the  revolt  was 
at  an  end,  and  order  re-established.  If  the  GagKari^  instead 
of  being  a  Sardinian  vessel^  had  been  British — and  if  certain 
Neapolitan  refugees  had  seized  her  and  levied  ^  mixed  war  ** 
against  Naples,  and  if  she  had  subsequently  been  'captured  by 
a  Neapolitan  cruiser  under  the  precise  circumstances  in 
which  the  Gagliari  was  seized,  would  the  people  of  England 
have  permitted  to  pass  without  punishment  so  gross  an 
outrage  upon  the  flag  and  sovereignty  of  this  country  ?  We 
believe  that  they  would  not. 

[Jnder  these  circumstances  the  Sardinian  government,  by  a 
memorandum  dated  the  30th  of  March)  has  announced  to  the 
different  courts  of  Europe — '*  That  the  explanations  which 
have  up  to  the  present  time  been  exchanged  between  the  two 
cabinets  of  Turin  and  Naples,  not  having  led  to  any  result,  a 
serious  dispute  is  imminent ;  for  the  government  of  Sardinia 
has  a  right  to  reparation,  and  has  decided  upon  obtaining, 
either  by  reprisals  or  in  some  other  manner,  satisiiEu;tion  for 
the  insult  offei'ed  to  its  flag,  and  complete  justice  for  its  vio- 
lently despoiled  subjects."  This  able  document  concludes  by 
stating,  '^  The  Sardinian  government,  in  resisting  the  preten- 
sions of  Naples,  not  merely  defends  its  own  interests,  but  also 
the  cause  of  all  mercantile  navies,  and  the  salutary  principles 
which  received  a  solemn  ratification  at  the  congress  of  Paris. 
Would  it  not  be  strange  that  Europe,  after  having  proclaimed 
the  principle  that  the  flag  covers  the  cargo  even  in  time  of 
war,  should  tolerate  the  pretensions  of  a  government  which 
will  not  allow  the  flag  to  cover  the  persons  on  board  in  time 
of  peace  .J^" 

It  will  be  seen,  though  various  cases  by  way  of  illustration 
have  been  cited,  that  the  object  of  this  paper  is  to  establish 
this  general  conclusion,'  that  the  course  which  Naples  has 
pursued  in  the  affair  of  the  Caglian  is  altogether  without 
colour  or  sanction  of  public  law.  In  the  first  place,  Naples 
was  bound  to  respect  the  national  character  of  the  CagUari  as 
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bdicated  by  the  Sardinian  flagi  a  flag  which^  withoat  ques- 
tion, she  was  entitled  to  bear. 

Seeandbf — If  the  crew  of  the  CagUari  had  committed  any 
offence  against  the  municipal  law  of  Naples,  the  yessel  was 
captured  upon  the  open  seas,  beyond  the  jurisdiction  of  Na- 
plesy  and  the  crew  were  only  amenable  to  the  jurisdiction  of 
the  tribunals  of  their  native  country. 

Thirdly — ^That^  as  the  seizure  of  the  Cagliari  cannot  be 
JQstified  upon  the  ground  that  she  was  a  pirate  or  an  enemy, 
the  act  of  which  Naples  has  been  guilty  is  one  of  international 
piracy,  conmiitted  by  the  armed  vessels  of  that  state  upon  an 
unarmed  Sardinian  merchant  vessel  pursuing  a  lawful  voyage. 

No  remarks  have  been  made  on  the  subject  of  the  incar- 
ceration of  Watt  and  Park,  two  Englishmen  who  had  the 
misfortune  to  be  employed  on  board  the  Cagliari  at  the  time 
of  the  capture  of  that  vessel  It  is  to  be  regretted  that,  in  the 
representations  which  were  originally  made  to  the  British 
government,  it  was  stated  that  the  captain  and  crew  of  the  Cag- 
liari  had  been  arrested  within  the  territorial  waters  of  Naples, 
or  that  they  had  voluntarily  submitted  themselves  to  the  Neapo- 
litan authorities ;  in  either  of  which  cases,  the  trial  of  persons 
so  found  within  the  Neapolitan  jurisdiction  would  have  been 
lawful  and  right.  But  as  every  incident  connected  with  the 
Cagliari,  from  the  capture  to  condemnation,  is  totally  repug- 
nant to  those  principles  of  public  law  which  direct  and  control 
the  intercourse  of  nations,  the  oppression  and  cruelty  which 
have  been  so  wantonly  practised  upon  Watt  and  Park,  un- 
doubtedly give  this  country  a  right  to  demand  full  and  ade- 
quate reparation. 

Sardinia,  the  asylum  of  constitutional  liberty  in  Italy,  is 
bound  by  every  obligation  of  self-respect  to  enforce  satisfaction 
for  the  gross  insult  which  has  been  offered  to  her  flag,  and 
compensation  for  the  injury  which  has  been  done  to  her 
subjects.  Moreover,  she  has  now  to  maintain  the  supremacy 
of  that  great  code  which  in  war  mitigates  the  pressure  of 
hostilities,  and  in  peace  secures  the  freedom  of  the  seas  to  the 
porsuits  of  lawful  commerce.  There  have  been  occasions' 
when  large  confederacies  have  been  formed,  in  the  hope  and 
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for  the  parpose  of  limiting  the  exercise  of  extreme  belligerent 
rights  on  the  part  of  some  great  naval  power.  Such  attempts 
have  almost  uniformly  proved  unsuccessful  at  the  time  when 
they  were  made.  Changes  in  the  sanctions  of  pttblic  law  are 
always  difficult  of  accomplishment,  because  they  depend  upon 
the  common  consent  of  the  civilized  powers  of  the  world. 

But  it  may  be  asked,  is  a  nation  like  Naples,  which  occupies 
by  its  own  choice  a  position  of  isolation  among  the  families  of 
Europe,  to  enact  a  new  rule  of  public  law  which  would  destroy 
freedom  of  commerce,  and  tolerate  the  practice  of  inter- 
national piracy, — namely,  war  waged  by  a  state  upon  private 
individuals,  the  citizens  of  a  friendly  nation  ? 
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Whatever  different  opinions  may  be  held  concerning  the 
progress  of  Europe  during  the  last  fifty  years,  it  can  hardly 
be  denied  that  international  relations  have  received,  during 
that  period,  a  great  extension.  If  we  compare  the  age  we 
live  in  with  the  eighteenth  century  in  this  respect,  we  shall 
observe  the  most  important  improvement.  Until  the  end  of 
the  revolutionary  war,  the  European  powers  had  seldom  any 
repose  from  mutual  discords;  maritime  commerce  was  in  con- 
stant danger  of  being  interrupted;  diplomacy  rather  nourished 
than  mitigated  the  national  jealousies ;  the  Christian  world 
felt  bat  little  the  common  interest  of  peace.  The  treaties  of 
1814rl5  open  a  new  era  in  history.  The  warlike  spirit  having 
been  subdued  by  its  own  excesses,  the  pacific  and  commercial 
spirit  became  the  prominent  feature  of  the  age.  It  w^d 
occupy  us  too  long  to  go  into  all  the  causes  of  this  wonderful 
change,  brought  about  by  the  combined  action  of  many  ma- 
terial and  moral  forces.  It  is  sufficient  for  our  present  purpose 
to  say  that  the  great  inventions  of  modem  science,  as  rail- 
roads, electric  telegraphs,  and  steam  navigation,  have  chiefiy 
contributed  to  produce  this  revolution.    The  nations,  formerly 
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separated  by  distance,  and  by  the  various  difficulties  of  com- 
munication, are  united  now,  and  form  a  great  Christian  com- 
monwealth, or  a  civitas^  maxima,'^ 

In  this  state  of  things,  the  science  Of  international  law  has 
acquired  great  and  practical  importance  for  the  present  gene- 
ration. We  can  now,  with  better  reason  than  ever  before, 
repeat  the  words  of  Grotius,  that  the  cultiyation  of  this 
branch  of  knowledge  "  interest  humani  generiej^  "  The  mere 
existence  of  this  science,"  says  Robert  Mohl,  in  his  last  work 
on  the  history  and  literature  of  politics,  "  is  very  gratifying. 
It  gives  us  a  satisfactory  proof  of  the  superiority  of  our 
manners  and  of  our  civilisation  over  the  ancient  world."  The 
Greeks,  the  most  enlightened  people  of  their  time,  considered 
the  other  nations  as  barbarians,  destined  for  slavery;  the 
Komans  saw  in  a  foreigner  their  natural  enemy.  In  the 
middle  ages,  the  general  feuds,  and  the  prevalent  ideas  of 
universal  monarchy,  prevented  the  diffusion  of  a  humane 
spirit  in  the  mutual  relations  of  Christian  communities.  It 
was  not  before  the  last  two  centuries  that  the  term  inters 
national  law  came  into  general  use^  as  expressing  the  laws  of 
peace  and  war  (Jus  gentium  sensu  modemo).  Those  laws  were 
constructed  into  a  science  by  Hugo  Grotius.  He  published 
his  immortal  work  De  Jure  Belli  ac  Pacts  in  1625,  during  the 
most  bloody  war  that  ever  desolated  Europe ;  and  with  great 
force  proclaimed,  in  the  face  of  the  world,  the  general  prin- 
ciples of  justice  and  of  civilisation.  His  influence  on  public 
opinion  was  wonderful.  His  work  found  its  way  into  the 
cabinets  of  princes  and  statesmen,  into  the  libraries  of  students, 
and  even  into  the  tents  of  military  men.  Afler  the  death  of 
Grotius,  his  successors  continued  to  cultivate  this  science  as 
far  as  their  respective  talents  allowed  them  to  do  it.  None 
of  l^em,  it  is  true,  can  be  compared  with  him  in  reputation  and 
success ;  but,  if  we  consider  their  works  taken  as  a  whole,  we  shall 
find  in  this  mass  mai^y  valuable  contributions  to  this  nobUis- 
sima  pars  jurisprudenticB.  Every  successive  age,  almost  every 
country,  has  produced  its  great  international  jurists.  Coming 
to  the  present  time,  we  can  say  without  exaggeration  that  the 
science  of  Grotius  is  now  more  generally  known  &Qd  better 
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underatood  than  in  his  timee.  latemational  quefitions  are 
discuBsed  in  the  nineteenth  ceniurj,  not  only  by  statesmen 
and  by  philosophers,  but  by  the  press  and  by  public  opinion. 
The  study  of  this  branch  of  jurisprudence  is  promoted,  more 
or  less^  by  all  the  European  universities. 

In  stating  these  fiu^ts,  I  have  no  intention  to  affirm  that 
the  science  of  international  law  has  attained,  in  our  time,  its 
utmost  development  and  perfection.  I  am  aware,  on  the 
contrary,  that  there  is  much  to  do  for  this  part  of  knowledge. 
It  seems  to  me,  also,  that  international  jurisprudence  is 
less  appreciated  by  our  contemporaries  than  it  deserves  to 
be.  There  exist  still  in  the  minds  of  men  prejudices  against 
it.  From  time  to  time  we  read  and  hear  the  most  violent 
attacks  agtunst  the  tendency  and  method  of  publicists ;  the 
most  abusive  language  is  held  even  against  international  law 
itself.  I  shall  now  call  your  particular  attention  to  this  subject. 
It  is  highly  important  to  determine  how  far  the  attacks  of  scep« 
tics  can  be  justified,  and  in  what  degree  the  science  is  respon-* 
eible  for  the  faults  of  its  temporary  organs. 

The  first  class  of  sceptics  consists  of  men  who  deny  altogether 
the  existence  of  international  law.  We  find  in  their  number 
men  most  distinguished  in  science,  as  Hugo^  Puchta,  Rossi, 
Quetelet.  In  their  opinion,  the  regulations  of  international 
law  are  a  dead  letter;  governments  acknowledge,  for  their 
conduct  in  external  policy,  no  other  law  but  selfish  interests. 
It  is  hardly  possible  to  deny  that  there  is  some  truth  in  these 
assertions.  Modem  history  is  full  of  atrocious  wars,  of  un- 
lawful conquests^  of  peijury,  and  of  other  international  crimes 
and  offences.  But  the  same  facts  oi^n  be  cited  against  every 
human  law  and  institution.  There  exists  no  comn^unity  on 
the  earth  where  offences  are  not  committed,  where  punish- 
ment strikes  every  offender,  where  the  accused  can  find  no 
means  of  evading  the  severity  of  justice. 

But  there  is  a  great  difference  between  civil  and  interna- 
tional li^w,  say  the  sceptics ;  civil  law  has  its  legislators,  while, 
on  the  contrary,  international  law  does  not  acknowledge  a  head 
for  independent  communities.  This  is  true,  but  their  common 
wUl  or  mutual  consent  takes  the  phice  of  a  lawgiver,  and  per- 
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forma  legislatiye  fimctions.  The  existiiig  relations  of  nations 
are  always  a  status  quo,  which  cannot  be  changed  by  the  arbi- 
trary will  of  one  opposed  to  that  of  all  the  others.  Europe 
has  no  dictator ;  so  much  the  better.  If  the  sceptics  could 
prove  that  the  application  of  international  law  is  dangerous, 
or  contrary  to  the  true  interests  of  independent  communities, 
that  would  establish  their  opinion.  But  it  would  be  difficult 
to  prove  such  an  absurdity.  What  are  the  first  principles  of 
international  law  ?  The  independence  of  nations,  the  inviolar 
bility  of  their  respective  territories,  tiie  maintenance  of  their 
honour,  &c  Under  the  sanction  of  this  law  stands  every 
human  being  in  a  foreign  country.  One  of  the  best  statesmen 
of  our  time  (Daniel  Webster)  proclaimed,  with  better  reason 
than  the  sceptics,  the  truth,  that  the  existence  and  application 
of  international  law,  in  all  its  force,  is  as  advantageous  for 
states,  as  the  existence  of  private  law  for  citizens  of  the  same 
country. 

Modem  scepticism  goes,  tiien,  too  far  in  tiiis  point.  How- 
ever numerous  the  transgressions  of  international  law  which 
may  occur,  and  unfortunately  do  occur,  even  at  the  present 
day,  the  law  exists  still  in  the  eonsdenee  of  humanity.  This  one 
fact  is  sufficient  reason  why  we  should  not  despair  for  justice. 
While  nations  hold  in  their  breasts  the  feeling  of  their  common 
origin,  while  the  civilisation  of  mankind  stands  unimpaired, 
we  can  hope  for  improvement  in  the  mutual  relations  of  dif- 
ferent states.  IF  we  compare  enlightened  Europe  with  tiie 
Asiatic  world,  we  see  the  difference  between  states  acknow- 
ledging international  law,  and  states  governed  by  mere  force 
and  cunning.  The  existence  of  Asiatic  states  is  unsafe; 
the  independence  of  nations  is  not  there  secured ;  the  con- 
queror there  finds  no  check  to  his  path  of  rapine  and  murder ; 
violence  effects  with  impunity  the  most  bloody  revolutiona 
The  Christian  world,  on  the  contrary,  presents  to  us  quite  a 
different  character.  Here  the  selfish  policy  of  different  states 
has  its  limits ;  their  interests  are  governed,  in  the  first  place, 
by  the  common  interest ;  or,  in  other  words,  subjected  to  the 
law  cf  general  security;  the  most  despotic  governments  acknow- 
ledge and  perform  mutual  duties.    It  b  true  that  the  existing 
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state  of  things  (status  quo)  has  its  imperfections ;  that  some 
anomalies  occur  here  and  there  in  the  conduct  of  states ;  that 
they  are  yet  &r  from  following  invariably  the  dictates  of  uni- 
versal justice.  But,  on  the  other  side,  hardly  any  one  but 
a  pessimist  can  say  that  Christian  communities  are  governed 
only  by  Machiavellian  principles  in  their  mutual  relations. 
By  those  principles  they  could  not  have  mitigated  the  cruelty 
of  war,  or  abolished  the  slave  trade  and  privateering,  as  they 
have  done,  acting  in  conformity  with  the  conscience  of 
humanity.  This  conscience  appears  to  gain  ground  more  and 
more.  Only  two  centuries  have  passed  since  the  practical 
foundation  of  international  law  by  the  Westphalian  congress, 
and  important  results  have  been  already  obtsdned  by  it.  We 
may  expect  yet  greater  blessmgs  from  the  enlightenment  of 
future  times. 

I  come  now  to  the  second  class  of  sceptics — ^Bousseau, 
Bentham,  Kant,  and  others — who  do  not  deny  the  existence 
of  international  law,  but  think  that  it  is  uncertain  and  waver- 
ing (chancelant) ;  because  nations  have  no  general  code,  no 
common  judge,  and  no  other  means  of  deciding  their  disputes 
but  war.  These  imperfections  of  practice,  in  the  opinion  of 
sceptics,  deprive  order  of  stability,  and  make  the  status  quo 
of  every  age  precarious  and  liable  to  be  subverted.  These 
doubts  and  fears  seem  to  me  very  exaggerated.  We  have  no 
sufficient  grounds  for  adopting  the  opinion  that  the  non-exist- 
ence of  a  code  is  a  great  evil  in  itself.  The  Roman  law,  in 
its  best  times,  consisted  of  incoherent  rules  and  customs,  but 
was  administered  more  successfully  than  in  the  period  of  its 
codification.  This  free  country  also  has  no  code;  its  con- 
stitution is  established  on  the  basis  of  the  common  law ;  but 
there  is  no  doubt  that  the  law  is  more  solid,  more  respectedi 
and  better  administered,  here  than  elsewhere.  The  codifica- 
tion of  international  law  is  even  less  necessary  for  the  present 
age  than  the  codification  of  its  public  and  private  law  is  for 
any  particular  country,  because  that  law  is  not  complicated. 
It  can  be  ascertained  and  interpreted  in  almost  every  doubtful 
case.  Most  treaties  are  framed  with  great  exactitude ;  the 
customs  to  which  international  law  appeals  are  known  to  all 
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the  world.  It  is  true  that  there  are  some  parts  of  it  the  codi- 
fication of  which  would  be  of  great  value,  as  the  so-called 
private  international  law;  but  all  doubtful  and  uncertain 
points  of  its  properly  public  branch  can  be  determined  by 
mutual  agreement,  as  we  have  seen  was  done  by  the  Vienna 
(1815)  and  Paris  (1856)  congresses,  on  the  disputed  questions 
of  the  rank  of  diplomatic  agents,  of  the  navigation  of  rivers, 
of  the  commerce  of  neutrals,  &c. 

With  respect  to  the  question  of  a  supreme  court  for  states, 
it  IS  true  that  nations  often  feel  the  want  of  an  impartial  judge 
for  the  settlement  of  their  disputes ;  but  it  is  no  less  true 
that  they  have  in  their  hands  sufficient  means  of  preventing 
unnecessary  wars.  Those  means  are — good  offices,  mediation 
and  arbitration,  also  congresses  and  conferences.  That  all 
these  means  are  used  successfully,  nobody  can  doubt  who  is 
acquainted  with  the  history  of  the  last  fifty  years.  The 
Paris  congress  of  1856  laid  down  the  general  rule,  that  all 
disputes  in  Europe  should  be  submitted  to  the  impartial 
mediation  or  arbitration  of  third  powers.  For  those  who 
think  that  a  supreme  court  would  be  more  efficacious  in 
settling  European  disputes  than  any  or  all  of  the  means  used 
in  present  practice,  I  submit  the  following  observations : — 
Considering  the  state  of  Europe,  it  would  be  difficult  to  prove 
that  this  court  would  be  more  obeyed  than  mediators  or  arbi- 
ters; in  fact,  resistance  to  its  opinions  is  as  possible  as  refusal 
of  submission  •  to  the  impartial  advice  of  those  powers ;  the 
authority  of  the  supreme  court  (if  ever  instituted)  would  be 
no  less  dependent  on  the  mutual  consent  of  parties.  It  b 
hardly  possible  to  give  to  such  a  court  compulsory  powers 
against  independent  states  without  dangerous  consequences 
for  all  nations. 

I  come  now  to  another  class  of  sceptics,  who,  without  deny- 
ing the  existence  or  the  practical  efficiency  of  international 
law,  think  that  it  is  difficult,  almost  impossible,  to  reduce  it 
to  general  principles,  or  to  give  to  it  a  scientific  character. 
The  difficulties  which,  in  the  opinion  of  these  sceptics,  stand 
in  the  way,  are  the  following: — ^Intemational  relations  are 
governed,  not  by  general  laws,  but  by  particular  treaties  and 
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cufltoms  very  variable  and  discordant.  The  customary  rules 
are  most  vague  and  uncertain ;  as  to  treaties,  they  form 
but  mutual  compacts  between  the  parties,  and  have  nocharacter 
of  law.  To  refute  this  important  objection,  it  is  necessary  to 
explain,  in  a  few  words,  the  nature,  objects,  and  sources  of 
international  law. 

International  law  can  have  no  other  object  in  view  but  uni- 
versal justice.  With  the  idea  of  this  law  we  combine  the  ideas 
of  order  and  of  general  security  for  independent  communities. 
Under  international  law  we  understand,  not  this  or  that 
treaty,  but  such  rules  or  principles  as  are  necessary  for  the 
mutual  benefit  of  all  states,  and  the  observance  of  whieh  is 
prescribed  by  the  conscience  of  the  civilized  world.  This 
conscience  is,  then,  the  principal  source  or  fountain  of  that 
law.  It  may  be  objected  against  this,  that  the  conscience  of 
humanity  is  rather  uncertain — ^that  it  is  easy  to  misunder- 
stand its  dictates.  But  we  speak  here  of  such  a  conscience, 
or  general  will,  as  is  expressed  in  an  obligatory  form.  In  this 
case  it  is  not  difficult  to  find  in  it  the  general  principles  of  law. 

1.  If  we  observe  the  international  relations  of  the  present 
time,  we  find  that  there  exist  some  rules  recognized  by  all 
civilized  states  as  necessary  conditions  of  their  coexistence. 
The  authority  of  those  principles  cannot  be  denied.  Grotius 
speaks  of  them  as  jits  gentium  necessaruim,  ab  ipsa  naturd 
profectum.  It  is  true  that  they  are  established  only  by 
reason,  but  there  is  no  government  which  would  not  give 
them  practical  efficiency  by  all  means  in  its  power ;  no 
government  can  repudiate  them  without  isolating  itself  from 
an  other  communities.  I  mean  here,  such  principles  as  the 
independence  of  nations,  the  sanctity  of  ambassadors,  and 
even  many  general  principles  relating  to  war. 

2.  The  general  will  of  nations  is  expressed  in  congresses,  as 
I  mentioned  before.  There  is  no  doubt  that  the  rules  pre- 
scribed in  them  for  the  mutual  conduct  of  governments  have 
all  the  force  and  validity  of  international  law. 

3.  We  come  now  to  treaties.  It  is  true  that  a  publicist 
should  be  very  circmnspect  in  founding  general  rules  upon 
treatiesi,  because  many  of  them  have  a  special  character,  and 


106  ON  THS  PBBSENT  STATE  OF 

are  of  value  only  for  the  contracimg  parties.  Bat  we  cannot 
adopt  this  opinion  unconditionally,  and  say  the  same  of  all 
treaties :  they  often  contain  general  rules :  it  is  necessary  to 
consider  and  compare  them  with  attention,  before  we  come 
to  any  conclusion  as  to  their  authority  in  a  particular  case. 
In  studying  history,  we  find  that  some  articles  of  international 
law  were  established  and  adopted  tn  successive  treaties  by 
civilized  governments,  with  the  evident  intention  of  making 
those  articles  obligatory  for  all  the  world.  Many  customary 
rules  of  barbarous  ages  were  abolished  in  this  manner — as  the 
droit  (Taubaine  and  the  droit  de  naufrage ;  in  our  time,  also, 
improvements  in  practice  are  obtained  usually  by  treaties. 
The  particular  treaty,  according  to  its  value  and  importance, 
extends  its  authority  when  third  powers  accede  to  it,  or  when 
it  is  put  under  the  guarantee  of  other  states.  We  can  find, 
even  in  special  treaties,  some  analogy  or  resemblance  to  one 
another. 

4.  The  rules  adopted  mutuo  consensu  are  to  be  found 
in  international  customs  or  usages.  Almost  all  the  laws  of 
war,  and  the  privileges  of  ambassadors,  are  sanctioned  in  this 
manner.  But  we  should  be  careful  in  distinguishing  national 
firom  international  customs.  The  essential  quality  of  the  latter 
is  reciprocity;  and,  we  should  add,  that  the  rules  adopted 
only  in  cases  of  retorsion  cannot  be  called  customary  rules. 

These  are  the  principal  forms  in  which  international  law 
is  brought  to  evidence  and  general  knowledge.  If  all  the 
rules  mentioned  above  are  taken  as  a  whole»  and  considered 
firom  the  point  of  view  of  universal  justice,  there  is  no  serious 
difficulty  in  constructing  the  science.  If  treaties  do  not 
accord  with  customs,  then  we  should  ascertain  whether 
nations  desire  to  abolish  the  customary  rule,  or  to  retain  it 
with  some  modifications.  The  conscience  of  humanity  cannot 
be  misunderstood  in  this  case.  Some  usages  are  in  arrear 
of  the  improvement  of  the  age,  and,  when  found  so,  are 
abrogated  by  treaties;  while,  on  the  contrary,  treaties  are 
very  seldom  superseded  by  customs,  because  customs  of  which 
the  validity  is  once  undermined  cannot  be  called  customs, 
since  they  have  lost  their  obligatory  force. 
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I  shall  not  enter  here  into  all  the  details  of  scientifio 
method,  and  beg  to  offer  but  a  few  general  remarks,  important 
for  judging  of  the  present  state  of  international  jurisprudence. 
But  before  I  enter  upon  this  subject,  I  feel  the  duty  of  giving 
a  brief  historical  sketch  of  the  different  schools  which,  from 
the  death  of  Grotius  to  the  present  time,  have  cultivated  in 
Europe  the  science  of  international  law. 

In  the  eighteenth,  and  even  at  the  end  of  the  seventeenth 
century,  we  find  all  the  publicists  divided  into  two  schools,  inde- 
pendent and  inimical ;  the  one  caUed  itself  the  phUosophiccU, 
the  other  was  named  the  positive  or  practical  school.  The 
difference  between  them  consisted  in  this :  The  philosophical 
school  considered  international  law  as  one  of  the  branches  of 
ihejus  natures  ;  in  their  opinion,  the  rules  of  private  law  were 
to  be  applied  to  the  mutual  conduct  of  states.  It  is  hardly 
necessary  to  say  that  that  method  is  erroneous*  The  rela- 
tions of  states  undoubtedly  are  governed  by  the  principles  of 
justice,  as  well  as  the  relations  of  men ;  but  the  nature  of  a 
state  or  community  is  as  different  from  the  nature  of  man,  as 
the  juridical  person  differs  from  the  physical  person  ;  the  con- 
fusion of  their  qualities  leads  to  the  obscurity  and  perversion 
of  all  the  general  principles  of  jurisprudence.  We  must  not 
wonder,  then,  that  the  philosophical  school  contributed  but  in 
a  small  degree  to  the  improvement  of  science,  and  fell  into 
great  errors ;  it  was  unable  to  give  an  explanation  of  many 
international  questions,  because  it  could  not  find  for  them 
any  guidance  in  private  law*  Intervention,  neutrality,  and 
aU  similar  phenomena,  never  occur  in  the  life  of  individuals, 
and  find  no  place  in  private  law.  This  school  stood  com- 
pletely apart  from  practice ;  its  professors  cared  not  about 
state  papers  or  diplomatic  history ;  they  studied  the  law  as  a 
dead  letter  in  their  lecture-rooms.  We  must  not  be  aston- 
ished that  their  study  seemed  sterile,  dull,  and  unprofitable, 
in  the  general  opinion ;  and  that  they  even  discredited  the 
science  of  international  law  in  the  eyes  of  statesmen. 

The  positive  school  (established  by  Moser,  in  Germany) 
feU  into  another  extreme.  The  adepts  of  that  school  thought 
that  international  law  consists  of  the  rules  observed   by 
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the  diplomatiflts  and  courts  of  Europe.  Now^  if  we  recollect 
what  were  those  roles  in  the  eighteenth  century,  we  shall  be 
able  to  appreciate  how  lax  were  the  moral  principles  professed 
by  that  schooL  It  never  separated  law  firom  policji  and  was 
not  inclined  to  criticise  diplomatic  documents  from  the  juri- 
dical point  of  yiew.  This  indifference  to  universal  justice  is 
the  greatest  accusation  against  that  school.  There  was  but 
one  man  in  the  eighteenth  century  whose  opinions  were  inde- 
pendent of  both  schools ;  and  his  works  have  more  yalue^ 
even  for  the  present  age,  than  the  voluminous  compilations  of 
all  the  German  professors  of  that  time.  I  speak  of  the 
celebrated  Dutch  jurisconsult,  Cornelius  Bynkershoek.  In 
his  opinion,  international  law  consists  only  of  rules  founded 
on  reason,  and  approved  by  the  consent  of  nations*  He  said, 
ratio  est  juris  gentium  magistrciy  and  followed  its  dictates  in 
all  his  concIusioDs,  criticised  the  laws  even  of  his  own 
country  with  an  impartiality  not  often  to  be  found  even  in  oiu: 
own  times,  and  explained  with  great  force  the  most  diffi- 
cult points  of  international  law — de  dominio  maris,  deforo  legor 
iorumy  dejure  belli.  His  practical  genius  and  erudition  claim 
the  next  place  in  our  esteem  after  Grotius.  It  is  to  be  regret- 
ted that  Bynkershoek  lived  in  an  age  so  unfavourable  to  the 
study  of  international  law,  and  that  his  judicial  occupations 
allowed  him  so  little  time  for  his  scientific  pursuits. 

We  come  now  to  the  present  age.  In  the  beginning  of 
the  nineteenth  century.  Professor  Martens  of  Gottingen 
published  his  valuable  work  on  international  law.  There  is 
in  it  a  tendency  to  amalgamate  the  two  different  schools,  and 
to  combine  the  philosophic  and  the  practical  methods.  The 
chief  merit  of  Martens  lies  in  the  construction  of  interna- 
tional rules,  founded  upon  the  mutual  compacts  of  nations. 
He  compiled  treaties^  compared  them,  and  contributed  by 
this  to  the  elucidation  of  many  historical  and  practical  points 
of  law.  His  successors  in  this  mode  of  cultivatinor  the  science 
were  Saalfeld,  Schmalz,  and  Kluber.  To  the  same  school 
belongs  the  American  publicist  Wheaton,  whose  works  are 
known  and  much  appreciated  in  this  country. 
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But  there  are  many  errors  and  imperfectionB  in  the  method 
of  Martens.  He  is  too  mnch  occupied  with  the  classifica- 
tion of  treaties,  and  gives  them  an  exaggerated  importance. 
His  views  are  of  limited  scope ;  he  seems  to  be  more  com- 
piler than  jurisconsult.  I  Ao  not  contest  his  merits,  but  I 
do  not  rate  them  so  high  as  they  were  appreciated  bj  his 
immediate  successors. 

During  the  kst  twenty  years  a  new  movement  of  ideas 
is  observable  in  the  science  of  international  law.  Fabli- 
cists  found  the  compilation  of  treaties  not  sufficient  for 
their  purpose :  parliamentary  debates,  state  papers,  and  the 
memoirs  of  celebrated  diplomatists,  of  which  the  publication 
came  into  general  use  after  the  congress  of  Vienna,  opened 
new  problems  for  jurisprudence.  The  scientific  method  was 
changed  for  the  better.  Casuistical  and  critical  investigations, 
neglected  before,  became  more  and  more  predominant.  I 
have  no  room  for  reviewing  here  all  the  works  that  have 
appeared  since  1839 ;  it  is  sufficient  to  enumerate  the  best  of 
the  general  treatises  on  international  law,  and  to  appreciate 
their  character  in  general  terms.  One  of  the  most  remark- 
able books  published  in  Germany,  and  written  with  a  critical 
tendency,  is  ^^  HeSter^s  Modem  International  Law :"  this  is 
a  concise  digest,  adapted  more  for  students  than  for  practical 
men.  The  same  may  be  said  of  an  inferior  work  by  Bernard 
Oppenheim,  published  in  1845.  The  casuistical  tendency  is 
exhibited  more  in  the  English  works  of  Oke  Manning,  and 
Robert  Phillimore.  On  the  contrary,  Pando,  the  Spanish 
publicist,  is  more  inclined  to  philosophical  views.  But,  to  ob* 
serve  better  the  influence  of  the  new  method,  we  should  turn 
our  attention  not  so  much  to  the  general  treatises  as  to  the  dis- 
sertations and  essays,  in  which  are  treated  some  doubtful 
topics  of  international  law.  The  best  of  them  have  for  their 
authors.  Dr.  Wurm  of  Hamburgh,  Professor  Mohl,  the  French 
jurists  Ortolan  and  Hautefeuille,  and  some  Dutch  publicists. 
I  hope  to  give  a  more  detailed  account  of  them  in  another 
work  destined  for  general  circulation,  and  shall  conclude  this 
paper,  perhaps  already  too  long. 
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In  studying  these  various  works,  the  idea  suggests  itself  of 
a  Periodical  for  internaJtianaL  juri$prudenee.  The  necessity  of 
it  seems  to  me  beyond  dispute.  We  find  in  other  branches 
of  juridical  and  political  knowledge  more  unity  and  harmony 
than  in  international  jurisprudence.  The  professors  and 
practitioners  of  civil  and  criminal  law,  political  economists, 
and  statisticians,  have  their  organs,  interchange  their  opinions, 
and  even  hold  congresses  for  the  discussion  of  unsettled 
questions.  On  the  contrary,  international  jurists,  who  have  a 
common  work  to  do  for  the  benefit  of  the  civilized  world, 
have  no  means  of  communication.  It  is  very  difficult  even 
to  collect  all  their  works  ;  they  hardly  know  each  other  by 
name,  and  cultivate  separately  a  science  destined  for  general 
use.  The  effects  of  this  isolation  are  felt  by  all  who  take 
an  interest  in  international  law.  A  periodical  published  in 
England,  or  in  France,  would  be  a  circulating  medium  for 
the  diffusion  of  the  most  useful  and  practical  knowledge, 
promote  the  interests  of  peace,  and  contribute  largely  to  the 
general  civilisation  of  the  Christian  world. 

I  think  that  these  desires  have  nothing  Utopian  or  visionary 
in  them,  but  are  honest  opinions  inspired  by  the  science 
itself,  of  which  the  destination  is  to  promote  and  diffiise  the 
principles  of  law  and  of  justice  in  the  world.  The  improve- 
ment of  this  science,  says  Robert  Mohl,  one  of  its  celebrated 
supporters,  cannot  be  indifferent  even  to  those  who  think  that 
the  practical  efficiency  of  international  law  is  imperfect; 
because  the  conduct  of  government  and  of  nations,  sooner  or 
later,  tmdergoes  the  influence  of  ideas*  This  influence  is  per- 
haps little  felt  or  observed  by  the  ignorant,  but  is  hardly 
disputable.  We  live  now  under  the  rule  of  public  opinion* 
If  a  certain  action  is  thought  unlawful,  if  a  certain  practice 
seems  to  be  barbarous,  its  continuance  is  impossible. 

I  can  add  to  this  an  illustration  drawn  from  history.  When 
Grotius  published  his  immortal  work,  who  could  foresee  that 
it  would  become  an  authority  in  the  eyes  of  kings  and  of 
nations  t  A  bloody  war  raged  without  the  least  hope  of 
pacification ;  but  the  time  came  when  the  &ther  of  interna- 
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tional  law  was  respected  as  a  general  legislator  and  instructor. 
We  men  of  the  nineteenth  century  should  be  encouraged  by 
this  example  giyen  by  the  father  of  the  science.  We  have 
brighter  prospects  before  ns ;  we  live  in  an  enlightened  and 
padfic  age.  We  should  promote,  then,  as  far  as  possible,  the 
spirit  of  justice,  and  contribute  by  this  to  the  work  of  civili- 
sation. 

(^a  be  Continued.) 
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OF    THE    LATE    PROFESSOR    WUR^. 

By  professor  KATCHENOVSKY. 

IRead  7th  March,  1859.] 

The  Bcience  of  international  law  loet^  a  few  weeks  ago^  one  of 
its  most  distinguished  expounders  and  commentators.  On 
the  2nd  of  February  last,  died,  in  Holstein,  the  celebrated 
publicist  of  Hamburgh,  Dr.  Wurm.  His  name  belongs  not 
only  to  his  own  country,  but  to  all  the  civilized  world.  Du- 
ring the  last  twenty-five  years  he  took  the  leading  part  in  the 
discussion  of  all  great  questions  of  European  policy,  was  the 
constant  and  impartial  observer  of  diplomacy,  the  able  de- 
fender of  international  rights,  and  one  of  the  most  intelligent 
organs  of  public  opinion.  His  death  is,  therefore,  an  impor- 
tant event  in  the  annals  of  science ;  he  left  after  him  a  void ; 
his  scientific  place  can  hardly  be  filled  by  another.  Feeling 
a  high  and  sincere  respect  for  the  merits  of  this  eminent  man, 
I  thought  it  my  duty  to  communicate  some  facts  relating  to 
his  biography,  and  to  give  a  general  sketch  of  his  works. 
These  facts  were  collected  for  the  most  part  by  my  personal 
inquiries  and  observations  during  a  month's  residence  in 
Hamburgh  last  year. 

Though  there  are  few  striking  events  in  the  life  of  Dr. 
Wurm,  it  is  worthy  of  attention  in  many  respects.  We  find 
in  it,  on  the  one  side,  proofs  of  the  vigour  and  variety  of  hia 
talents;  on  the  otheri  it  reflects  the  great  aspirations  and 
tendencies  of  our  age.  The  n^ost  instructive  part  of  this  life 
for  us  is  that  which  is  connected  with  his  activity  as  a  pul>« 
licist.  It  is  interesting  to  know  the  causes  that  led  him  to 
the  study  of  international  law, 

Dr.  Wurm  was  bom  in  Wiirtemberg,  at  Tubingen,  in  1803. 
His  father  was  a  theologian,  and  desired,  as  many  fathers 
desire,  that  his  son  should  embrace  the  same  profession; 
but,  having  found  afterwards  that  he  was  averse  to  the  study 
of  theology,  gave  him  up  to  follow  his  own  inclinations. 
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With  all  the  energy  of  his  youthful  mind,  Dr.  Wurm  attached 
himself  to  the  classical  literature  of  Greece  and  Rome — the 
ancient  historians,  poets,  and  orators,  became  his  favourite 
companions ;  he  acquired,  at  the  same  time,  the  knowledge 
of  Hebrew — a  language  perfectly  understood  by  his  learned 
father.  It  seemed  that  our  future  publicist  was  destined  to 
cultivate  philology  and  history.  But  it  was  not  so  decreed. 
During  his  travels  in  Switzerland  he  made  the  acquaintance 
of  an  intelligent  Englishman,  Mr.  Greaves,  who  persuaded 
him  to  go  to  this  country,  and  gave  him  his  aid  in  obtaining 
the  place  of  tutor  in  a  private  school  at  Epsom.  His  resi- 
dence in  England  gave  another  direction  to  the  studies,  and 
changed  the  ideas,  of  Wurm.  He  saw  before  him  a  practical 
people,  endowed  in  the  highest  degree  with  the  instinct  of 
self-government,  and  enjoying  the  blessings  of  freedom.  Fo* 
litical  questions  acquired  now  great  interest  in  his  eyes,  and 
he  returned  to  Hamburgh  quite  another  man.  One  of  his 
first  duties  was  to  acquaint  the  Germans  with  the  social  life, 
with  the  institutions,  and  with  the  literature  of  England. 
For  that  purpose  he  conducted  a  periodical — the  Hamburgh 
Bq)orter,  Some  years  since  was  undertaken  by  him  another 
publication  in  the  German  languaore,  under  the  name  of 
^*  Critical  Additions  to  the  Hamburgh  commercial  paper 
{Borsinhalky^  During  this  period  of  his  life  occurred  the 
revolution  of  July,  in  France.  Its  influence  was  felt  through 
all  the  continent,  and  produced  great  excitement  in  the  minds 
of  the  German  people.  The  fear  of  a  general  war,  and  the 
retrograde  tendencies  of  governments,  more  and  more  directed 
all  the  attention  of  Dr.  Wurm  to  questions  of  public  and 
international  law,  He  was  led .  to  their  study  almost  against 
his  will,  by  the  force  of  circumstances ;  and  became  attached 
to  them,  not  by  sudden  caprice  or  by  ambition,  but  by  the 
growing  importance  of  the  subject.  His  position  at  Ham- 
burgh gave  him  the  best  qualification,  and  the  best  opportu- 
nities, of  performing  the  difficult  task  of  an  international 
jurist.  In  fact,  it  is  hardly  possible  for  an  intelligent  man  to 
be  indiflferent  to  the  interests  of  peace,  of  general  commerce, 
and  of  navigation,  afler  naturalizing  himself  in  that  Hanseatio 
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dty.  The  prosperity  of  Hambmgh  as  a  firee  and  commercial 
town  is  closelj  connected  with  the  liberfy  of  Europe,  and 
with  the  stability  of  international  Liw.  Only  in  this  cause 
can  we  find  the  explanation  of  a  singular  phenomenon,  that  at 
Hambuigfa  haye  flourished  so  many  distinguished  publicists 
in  the  18th  and  19th  centuries.  All  these  men  were  faith- 
ftd  supporters  of  free  trade,  and  friends  of  the  liberal  prin- 
ciples of  neutral  commerce.  Here,  at  Hamburgh/ appeared 
some  sixty  years  ago,  the  curious  pamphlets  of  '^Old  Busch'* 
(as  he  is  called)  against  the  arbitrary  prize  decisions  of  Dr. 
Marriott,  the  piratical  decrees  of  the  French  Directory,  and  the 
continental  system  of  the  Emperor  Napoleon.  This  remark- 
able man,  seeing  the  oppression  of  commerce  during  the  end- 
less revolutionary  wars,  consecrated  all  his  life  to  the  defence  of 
international  law  from  the  tyranny  of  maritime  powers.  The 
Hamburgh  people,  in  the  simplicity  of  their  merchant  souls, 
could  not  appreciate  the  generous  instinct  from  which  the 
learned  old  man  took  to  his  heart  thb  subject;  they  were  sur- 
prised, and  sometimes  angry,  at  seeing  his  intervention  in 
their  afibirs,  and  rendered  him  justice  only  after  his  death* 
The  testimonial  of  their  thanks  is  the  modest  monument 
erected  to  his  memory  at  Hamburgh.  Dr.  Wurm  was  a 
great  admirer  of  Professor  Busch,  and  became  one  oflus 
ardent  followers.  Both  in  the  same  degree,  and  with  the 
same  devotion  to  their  cause,  fought  for  freedom  of  commerce, 
contributed  to  the  prosperity  of  Hamburgh,  and,  as  far  as 
they  could,  promoted  its  interests.  There  is,  however,  some 
difference  between  them.  Generally  speaking,  Busch  was 
less  prepared  for  the  duties  of  a  publicist:  in  his  pamphlets 
appear  rather  the  qualities  of  a  generous  patriot  than  of  an 
historiian  or  a  diplomatist.  On  the  contrary,  the  works  of 
Dr.  Wurm  exhibit  the  most  thorough  comprehension  of 
European  policy,  and  a  vast  erudition.  In  reading  these 
works  we  come  to  the  conclusion  that  the  author  had  the  ta» 
lents  of  a  great  statesman.  His  knowledge  of  the  diplomatic 
history  of  Europe  can  hardly  be  equalled ;  he  surpassed  in  it 
many,  if  not  all  the  publicists  of  our  age.  No  important 
precedent  escaped  his  careful  research ;  he  observ^  the  flue- 
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tuations  of  interaattonal  policy  with  wonderful  accuracy  and 
attention.  If  he  was  deficient  in  abstract  reasoning,  he  ex- 
celled on  the  other  side  in  practical  sense,  and  in  appreciation 
of  fitcts.  It  would  be  difficult  to  sustain  ^nth  him  a  polemic 
on  this  field. 

Professor  Wurm  never  undertook  to  write  a  comprehen- 
sive work  on  international  law.  All  his  contributions  to  this 
sdence  consist  of  essays  or  treatises  on  various  subjects,  writ- 
ten chiefly  for  German  periodicals.  They  embrace  many 
important  questions  of  peace  and  war,  and  give  the  most 
valuable  information  on  the  state  of  international  law  in  the 
present  century.  I  will  enumerate  here  the  principal  or  the 
best  of  them,  and  indicate  where  they  are  to  be  found,  because, 
unfortunately,  theyare  not  yet  collected.  He  contributed  to  the 
Political  Dictionary  {Staatalexicon)  of  Rotteck  and  Welcker, 
two  essays  on  prize  I&w  and  reprisals;  to  the  Political  Heview 
of  Tubingen  university  (Zeitschriji  fttr  die  gesammte  StaaU" 
mssenseha/t),  a  series  of  articles  on  the  state  and  application 
of  international  law  during  the  war  between  Denmark  and 
Oermany,  and  an  essay  on  the  rank  and  precedence  of  diplo- 
matic agents;  to  the  German  Quarterly  Eeview  (Deutsche 
Vierteljahrseehrift)^  a  treatise  on  international  commerce,  his 
last  work  on  special  reprisals  (September,  1858),  and  many 
others.  Of  the  pamphlets  published  by  him  separately,  the 
most  remarkable  are  on  the  Sound  dues  and  Stade  dues, 
which  essays  are  published  in  the  blue  books  of  the  House  of 
Commons ;  two  series  of  letters  on  the  Danubian  question 
(1855,  1858,  Leipzig),  the  diplomatic  history  of  the  Turco- 
Russian  war,  and  the  memoirs  or  letters  addressed  to  Lord 
John  Russell  on  the  law  of  neutral  commerce,  and  to  Lord 
Palmerston  on  the  Schleswig-Holstein  question.  I  do  not 
mention  here  his  numerous  works  on  German  affairs,  as  they 
have  a  more  local  importance. 

From  this  enumeration  we  see  what  a  laborious  life  was  his ; 
the  learned  professor  never  ceased  to  work ;  even  during  his 
illness,  not  being  able  to  write,  he  dictated  to  his  wife.  Many 
valuable  works  he  left  unfinished,  and  among  them  a  history 
of  England  from  1815,  a  sketch  of  the  treaties  relating  to  the 
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Blavetrade,  an  essay  on  mediation  and  arbitration,  and  per*- 
haps  others.  It  would  be  worth  while  to  publish  all  these 
posthumous  papers ;  undigested  as  they  are,  they  would  be  of 
great  use  for  future  inquirers,  and  particularly  for  an  historiaa 
of  iutemational  law,  to  whom  they  would  furnish  a  precious 
collection  of  facts  and  precedents. 

It  would  be  too  long  to  give  a  detailed  account  of  each  of 
the  works  of  Professor  Wurm.  I  have  no  intention  to  criti- 
cise them  here ;  but  I  should  add  a  few  words  to  their 
general  characteristics,  given  before.  I  have  siud  that  the 
chief  merit  of  Dr.  Wurm  consisted  in  his  knowledge  of  diplo- 
matic history.  This  knowledge  served  him  as  the  best  guide 
in  treating  international  law.  He  gave  no  peculiar  attention 
to  theory ;  his  illustrations  are  eminently  practical.  We  can 
say,  without  exaggeration,  that  he  give  the  initiative  and  a 
great  impulse  to  the  study  of  state  papers,  and  laid  the  foun- 
dation of  a  modem  school  of  publicists  different  from  the  former. 
In  another  paper,  read  before  this  society,  I  treated  of  the 
works  of  Professor  Martens,  and  said  what  influence  they 
had  on  international  jurisprudence.  The  method  of  Martens 
degenerated  in  process  of  time  into  the  mere  compilation  of 
treaties,  and  led  to  the  decay  of  the  scientific  spirit.  Profes- 
sor Wurm,  by  his  works,  accomplished  a  great  and  beneficial 
change  in  this  respect,  and,  we  may  say,  restored  to  the 
science  its  former  dignity.  Standing  on  practical  ground,  he 
never  contented  himself,  like  the  successors  of  Martens,  with 
the  statement  of  &cts,  but  appreciated  their  historical  value 
with  critical  judgment  It  is  true  that  he  seldom  arrived  at 
philosophical  results, but  this  circumstance  cannot  diminish  his 
merits  in  our  eyes.  If  he  did  not  lay  down  principles,  he  cer- 
tainly aided  in  elaborating  them.  Thus  he  solved  a  part  of 
the  scientific  problem,  and  left  the  other  to  political  philo- 
sophers. 

As  I  said  beforoj  Dr.  Wurm  possessed  the  qualities  of  an 
eminent  publicist,  and  was  better  prepared  for  hia  task  than 
many  others  of  the  same  profession.  With  profound  erudi- 
tion In  history  and  general  literature,  he  combined  great 
knowledge  of  European  languages*- English,  Dutch,  and 
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French  were  quite  familiar  to  him ;  he  read  with  facility 
Italian,  Spanish,  Danish,  and  Swedish  books.  In  his  library 
I  found  almost  all  valuable  publications  upon  international 
law,  diplomatic  documents,  pamphlets,  and  some  manuscripts 
of  historical  value ;  in  a  word,  his  library  was  as  an  inter- 
national  observatory,  from  which  he  observed  with  wonder- 
ful impartiality  and  acuteness  all  the  phenomena  of  diplomacy, 
all  the  events  and  occurrences  of  the  world.  His  corre- 
spondence with  some  statesmen  gave  him  useful  information 
from  many  countries.  He  followed  the  movements  of  cabinets, 
and  knew  some  secrets  and  intrigues  hardly  known  to  any 
other  publicist.  I  was  struck  by  his  energy  and  vigilance  ; 
he  knew  no  fatigue,  and  watched  carefully  the  interests  of 
Europe  and  of  civilisation. 

Professor  Wurm  contributed  to  the  science  of  international 
law,  not  only  by  his  works,  but  also  by  his  lectures.  He 
selected  every  year  some  important  subject  of  European 
policy,  and  delivered  his  opinions  upon  it  before  the  Hamburgh 
public.  I  attended  several  of  these  lectures,  and  feel  it  my 
duty  to  say  that  they  were  as  instructive  as  full  of  interest. 
The  oratorical  powers  of  Dr.  Wurm  were  very  considerable ; 
it  is  true  that  his  voice  was  not  strong  ;  but  it  is  no  less  true 
that  he  spoke  with  talent  and  with  animation.  His  style 
was  as  clear  in  speech  as  in  writing.  During  the  last  year, 
the  subject  of  his  lectures  was  the  history  of  British  domina- 
tion in  India. 

1  could  speak  a  longer  time  of  this  remarkable  man.  His 
talents  were  so  great,  his  knowledge  was  so  extensive,  the 
charm  of  his  conversation  so  uncommon,  that  we  can  apply  to 
him  the  words  of  the  poet — "  Age  could  not  wither  him,  nor 
custom  stale  his  infinite  variety." 

But  as  I  proposed  to  myself  to  give  but  a  short  sketch  of 
his  scientific  life,  and  to  render  justice  to  his  eminent  works 
on  international  law,  I  shall  conclude  with  a  few  remarks. 
In  studying  the  biography  of  almost  all  the  men  who  have 
given  a  great  impulse  to  this  science,  we  find  that  they  were 
less  appreciated  by  their  contemporaries  than  they  deserved, 
and  oden  were  persecuted  for  their  opinions.    Even  ftofh 
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terltj  has  sometimes  treated  them  with  indifference.  In  a 
word;  their  profession  could  hardlj  satisfy  their  ambitiont  or 
even  serve  their  pecuniary  interests.  When  I  compare  the 
splendid  monuments  erected  to  generals  and  admirals  in  many- 
towns  with  the  modest  tomb  of  Hugo  Grotius — when  every 
parish  has  its  great  men,  but  the  resting-place  of  true  great- 
ness is  hardly  to  be  found — I  appreciate  more  the  modest 
devotion  of  those  who  can  work  for  science  and  for  humanity, 
without  other  prospects  of  reward  but  the  respect  and  gratitude 
of  the  friends  of  civilisation.  Let  us  then  pay  them,  gentle- 
men, our  tribute  of  sympathy!  They  have  left  us  good 
examples — a  love  of  truth|  a  sincere  desire  of  peacey  a  bro- 
therly feeling  to  all  the  Christian  family^  a  great  respect  for 
right  and  for  justice.  Dr.  Wurm  was  distingubhed  by  these 
qualities  in  no  less  a  degree  than  other  international  jurists ; 
he  worked  honestly  and  conscientiously ;  he  obeyed,  during 
all  the  struggles  and  excitement  of  our  age,  the  sense  of  duty ; 
he  was  persecuted  for  his  liberal  opinions ;  he  was  suspected 
and  misrepresented  in  his  feelings.  May  he  rest  now  in 
peace,  and  let  us  not  forget  his  works  and  his  merits  I  May 
his  successors  study  international  jurisprudence  with  the  same 
spirit  of  impartiality  and  toleration ;  may  the  words  Immer 
wahr^  which  I  have  read  on  the  seal  of  his  letters,  become 
their  true  device,  and  guide  them  in  the  paths  of  science  I 
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VIIL— ON  THE  INSTITUTION  OF  THE  GRAND  JURY. 
Bt  T.  chambers,  Esq.,  Ck>XMON  Sbbjcant. 

llUad  20th  December,  1858.] 

No  inatitution  ought  to  be  deemed  entitled  to  exemption  from 
criticism  because  it  is  old.  For  whilst,  on  the  one  hand,  its 
antiqtiity  maj  be  fairly  pleaded  as  presumptive  evidence  of 
its  utility,  on  the  other  hand,  it  may  be  argued  that  the  use- 
fulness of  institutions  depends  upon  their  adaptation  to  times 
and  circumstances,  and  as  these  change  so  ought  those. 
Hence  it  might  not  unreasonably  be  urged  that  an  antique 
system  or  establishment  rather  invites  the  hand  of  reform, 
from  its  presumed  unsuitableness  to  an  age  so  different  in 
many  respects  from  that  in  which  it  took  its  rise,  than  repels 
it  by  a  claim  of  prescriptive  immunity  from  review  or  reversal. 
In  truth,  however,  whatever  i  priori  reasons  may  exist  in 
favour  either  of  interference  or  forbearance  in  respect  to  any 
single  law  or  Qsage  which  has  been  handed  down  from  olden 
time,  they  become  of  little  moment  in  the  presence  of  a  spirit 
of  eager  innovation,  such  as  that  which  (justly  or  unjustly — 
wisely  or  unmsely)  prevdls  at  the  present  day.  To  rebuke 
that  spirit  harshly,  before  a  generation  which  is  enjoying  the 
fruits  of  legal  reforms,  and  has,  consequently,  an  ardent  desire 
for  a  more  abundant  harvest  of  the  same,  would  be  rash  and 
ill-advised.  To  deny  that  the  same  spirit  has  wrought  out,  in 
the  last  half  century,  great  practical  amendments,  both  in  law 
and  procedure,  would  be  a  proof  of  gross  ignorance  or  still 
grosser  prejudice. 

It  does  not  follow,  however,  that  because  great  good  has 
been  done,  no  mischief  has  been  threatened ;  nor  that  because 
wise  proposals  of  reform  are  yet  under  discussion,  and  await- 
ing realization,  therefore  all  the  schemes  of  reform  now  afloat 
are  deserving  of  encouragement.  Each  individual  proposition 
for  change  must  be  debated  and  decided  on  its  own  merits ; 
one  may  result  in  valuable  improvement^  another  in  serious 
injury. 
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Among  the  various  plans  of  amelioration  now  before  the 
public,  one  of  the  most  prominent  Is  to  abolish  the  Institation  * 
of  the  grand  jury.  I  propose  to  make  a  few  remarks  on  this 
subject  We  are  all  familiar  with  the  history  and  functions 
of  the  grand  jury.  Its  origin  dates  back  about  a  thousand 
years ;  nor  during  that  long  interval  has  its  form  varied  mate- 
rially. It  consists  of  not  more  than  twenty-three  nor  less 
than  twelve  ^^good  and  lawful  men  of  the  county,  some 
out  of  every  hundred ;  to  inquire,  present,  do  and  execute 
all  those  things  which,  on  the  part  of  our  lord  the  king^ 
shall  then  and  there  be  commanded  them."  Practically^ 
throughout  the  country,  they  are  usually  gentlemen  of  the 
highest  distinction  in  the  county.  Being  impanelled  and 
sworn,  they  constituted  a  tribunal  without  whose  intervention 
no  person  could  formerly  have  been  put  upon  his  trial  for  any 
offence  of  the  nature  of  felony.  Recently  some  exceptions 
have  been  established  by  the  legislature,  which  has  given 
summary  jurisdiction  to  magistrates  in  the  case  of  juvenile 
culprits. 

In  all  criminal  cases  the  Crown  is  the  prosecutor ;  some- 
times strictly  so,  as  when  the  offence  is  of  a  public  nature,  or 
against  the  state  or  institutions  of  the  country;  but  ordinarily 
in  a  more  formal  way,  at  the  suit  of  the  party  against  whom 
the  wrong  complained  of  has  been  committed.  With  respect 
to  all  charges  involving  the  liberty  or  life  of  the  subject,  the 
accused  party  cannot  be  put  upon  his  trial  until  the  accusation 
has  been  warranted  by  the  oaths  of  the  men  of  the  grand 
jury.  To  this  it  is  objected  that,  however  valuable  this  tri- 
bunal may  have  been  in  former  ages,  it  is  now  worthless,  and 
worse;  that  it  is  a  hindrance  and  not  a  help  to  the  adminis- 
tration of  justice;  that  it  is  cumbrous  and  expensive;  that  it 
fj^ves  facilities  for  perjury,  extortion,  and  fraud ;  that,  whilst 
it  no  longer  operates  as  a  protection  to  the  innocent,  it  is 
used  to  screen  the  guilty ;  that  the  secrecy  of  the  tribunal 
renders  it  irresponsible ;  and  its  constitution  and  proceedings 
are  such  as  to  make  it  incompetent  effectively  to  deal  with 
the  business  it  undertakes.  I  do  not  deny  the  validity  of 
these  objections ;  I  would  not  imduly  depreciate  their  force. 
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Bat  are  they  of  such  weight  as  to  render  it  wise  and  politic 
to  abolish  an  institution  which  has  so  long  occapied  a  pro- 
minent position  in  oar  scheme  of  criminid  administration? 
That  a  system  has  disadvantages ;  that  its  working  involves 
the  expenditure  both  of  time  and  money,  which  might  be 
saved  by  its  discontinuance ;  that  changes  in  other  adminis- 
trative departments  and  in  popular  habits  render  some  of  its 
fanctions  less  important  than  heretofore ;  that  it  is  liable^  in 
single  instances,  to  perversion  and  abuse ;  may  all  be  true 
and  be  freely  admitted,  whilst  the  inference  that  it  should  be 
therefore  abolished  may  be  resisted  as  illo^cal,  and  resented 
as  mischievous.  The  question  in  reference  to  any  law  or  usage 
which  it  ia  proposed  to  abandon  or  rescind  is  not,  Do  there 
exist  valid  and  even  weighty  objections  against  it  f  but,  Do 
the  disadvantages  overbalance  the  advantages  T  Is  it  on  the 
whole  more  mischievous  than  beneficent  in  its  operations  ?  Do 
we  buy  such  benefits  as  it  confers  at  a  cost  at  once  inevitable 
and  exorbitant  t  Cannot  the  evils  be  remedied^  the  machinery 
be  modified,  and  its  working  improved  t  Can  it  be  made 
more  economical  and  efficient;  less  liable  to  be  abused  t  For, 
unless  all  amelioration  is  impossible,  it  may  be  expedient  to 
retain  an  institution  which,  perchance,  yet  vindicates  and 
exemplifies  some  important  principle,  or  serves  some  good 
practical  end;  though  its  significance  and  value,  in  both 
respects,  may  have  been  somewhat  impaired  by  the  changes 
which  time  has  wrought. 

It  is  plain  that  to  send  witnesses  before  a  grand  jury  on  a 
bin  of  indictment  takes  time  and  costs  money;  or,  in  the 
words  of  an  objector,  is  productive  of  expense  and  delay.  It 
is  admitted  that  it  would  be  a  quicker  process,  and  a  cheaper, 
for  the  clerks  in  ah  indictment  office  to  prepare  an  informa- 
tion upon  which  the  accused  should  be  tried  before  the  petty 
jury,  without  the  intervention  of  any  other  tribunal.  It  is 
contended  that  the  depositions  returned  by  the  magistrate 
should  be  deemed  foundation  enough  to  frame  an  accusation 
upon,  and  sufficient  justification  for  subjecting  the  man  com- 
mitted on  the  charge,  or  admitted  to  bail,  to  his  trial  before 
the  court  with  which  rests  the  final  decision  of  his  guilt  or 
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innocence.  It  is  also  obvious  that  the  investigation  of  the 
facts  by  the  grand  jury  is  of  less  importance,  now  that  the 
general  increase  of  intelligence  and  education  among  the 
magistracy,  and  the  appointment  in  populous  places  of  pro- 
fessional men  to  fill,  the  office  of  police  magistrates,  have 
rendered  the  preliminary  inquiry  fiu:  more  satisfactory  and 
complete,  and  the  committals  generally  more  just,  than  in 
former  times.  But  the  time  and  the  money  spent  in  the  ad- 
ministration of  justice  are  objections  of  comparatively  little 
weight.  The  most  momentous  ftinction  of  the  state  is  to  ad- 
minister justice,  and  justice  cannot  be  had,  any  more  than 
any  other  thing  worth  having,  without  being  purchased  at  a 
cost.  To  diminish  the  price  at  which  it  is  to  be  obtained — 
both  as  regards  time,  money,  and  personal  trouble — ^ia  very 
important,  but  this  should  be  done  so  as  not  to  impair  either 
the  value  of  the  object  itself,  or  our  security  for  its  perpetua- 
tion among  us. 

It  is  said  the  Grand  Jury  should  be  abolished  because  it 
furnishes  facilities  for  fraud  and  oppression,  by  giving  an  op- 
portunity to  a  wicked  person  to  go  before  a  secret  tribunal, 
and  without  notice  to  the  party  acci^sed,  to  get  a  bill  of 
indictment  found  against  him,  which,  whether  true  or  false, 
may  be  used  as  an  engine  of  extortion — further  proceedings 
being  abandoned  if  the  prosecutor  can  be  bribed — so  that 
justice  is  defeated  if  the  defendant  be  guilty,  or  an  infamous 
wrong  is  inflicted  upon  him  if  he  be  innocent.  No  doubt  this 
is  a  scandalous  abuse  of  the  liberty  allowed  to  an  accuser,  and 
a  prostitution  of  the  functions  of  the  grand  jury.  But  surely 
the  instances  of  such  abuse  are  not  numerous  enough  to  give 
the  objection  much  weight.  All  institutions  may  be  abused 
— all  rights  may  be  used  so  as  to  work  a  wrong — all  processes 
of  law  may  be,  and  have  been,  misapplied  by  the  unscrupulous 
and  abandoned.  False  accusations  will  sometimes  be  brought, 
and  false  charges  sustained  by  peijury,  and  this  in  the  court 
of  first  resort — ^the  public  police  court ;  and  before  the  court 
of  last  resort — the  judge  and  jury,  as  well  as  before  the  inter- 
mediate tribunal.  The  remedy  is  not,  therefore,  the  abolition 
of  these  several  courts,  or  the  denial  to  the  subject  of  his  right 
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of  setting  in  rootion  the  apparatus  of  cximinal  procedurei  but 
the  iafliction  of  heavj  pumshment  for  wilfullj  giying  fidee 
testiiiioiiy,  and  liability  to  damages  in  a  civil  action  for  a 
malicious  prosecution^  or  a  false  imprisonment*  If  it  be  need<» 
fiil^  let  these  remedies  be  made  more  ftcile,  and  these  safe* 
guards  more  effective.  Put  every  man  who  prefers  a  criminal 
charge  against  another  before  the  grand  jury,  under  heavy 
recognizances  to  go  on  with  it,  and  let  the  law  be  rigorous 
and  severe  in  exacting  penalties  fiom  the  secret  accuser  of 
another  who,  without  just  causey  procures  a  hill  of  indictment 
tiiat  he  may  inflict  annoyance  on  the  defendant ;  or,  having 
just  cause,  uses  his  accusation  as  an  instrument  of  extortion, 
and  not  as  an  engine  for  working  out  the  ends  of  justice.  Let 
testimony  before  a  grand  jury  be  recorded,  so  that,  if  neces- 
sary, perjury  may  be  assigned  upon  it,  and  the  man  be 
punished  with  exempkry  severity  who  has  wickedly  varied  in 
his  statements  before  the  magistrate,  the  grand  jury,  and  the 
court — or  before  the  two  hXteg  only ;  or,  in  cases  where  he 
has  been  only  before  the  grand  jury,  and  takes  no  further 
steps  on  his  bill  of  indictment,  when  he  has  procured  that  bill 
by  wilful  &kehood.    Such  measures  as  these  would  seem  to 
be  the  appropriate  correctives  of  the  mischief  under  considera* 
tion;  and  until  they  are  tried  and  found  ineffectivei  the 
objection  that  the  mischief  more  or  less  prevails  is  not  entitled 
to  any  great  consideration* 

But  it  is  time  to  advert  to  the  reasons  which  seem  to  make 
it  important  to  pause  before  we  abolish  an  institution  so  fitted 
into  the  framework  of  our  constitution — so  identified  at  dif- 
ferent periods  of  our  history  with  our  dearest  liberties  and 
rights.  It  is  in  its  constitutional  aspect  that  the  grand  jury 
and  its  functions  assume  the  greatest  importance.  Let  me 
r^ard  it  for  a  few  moments  in  that  light.  As  the  law  stands 
at  present,  the  crown  cannot  (except  in  matters  of  minor 
importance  and  of  limited  number,  where  an  ex-officio  informa- 
taon  may  be  filed  by  th^  Attomey-Oeneral)  proceed  against 
any  man  for  an  alleged  offence  against  the  state,  without 
submitting  the  fiu^ts  upon  which  the  accusation  is  grounded 
(o  the  judgment  of  a  tribunal  selected  from  the  educated  and 
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intelligent  classes  of  the  communitj.  Unless  at  least  twelye 
of  such  persons  are  satisfied  that  ^primd  fade  case  exists  for 
farther  and  fuller  investigation,  the  accused  cannot  be  exposed 
to  the  disgrace  and  peril  of  a  public  trial.  It  cannot  be  de- 
nied that  charges  of  political  and  state  crimes  are  found  to  be 
most  frequent  at  (are  indeed  almost  limited  to)  times  of  great 
public  excitement  and  discontent.  When  a  conflict  is  going 
on  between  prerogative  and  libertji  between  popular  rights 
and  the  power  of  the  crown,  or  when  some  obnoxious  law  is 
sought  to  be  enacted  or  repealed,  at  such  times  the  press  and 
the  people  are  both  stimulated  to  unwonted  activity  and 
energy,  and  the  liberty  of  speaking  and  printing  is  taken  lull 
advantage  of.  The  popular  passions  find  vent  and  voice  at 
great  public  meetings,  where  vehement  speeches  are  made, 
strong  resolutions  passed,  strong  memorials  and  petitions 
adopted.  AU  this  is  done  roughly — sometimes  even  fiercely; 
much  that  is  unwise,  much  that  is  unjust,  much  that  is  un- 
true, is  uttered  and  believed. »  Authority  becomes  provoked 
and  attempts  measures  of  repression;  and  it  commonly  begins 
by  selecting  the  most  prominent  and  noisy  exponents  of  the 
popular  will  as  the  subjects  of  indictment  for  seditious  or 
treasonable  Ubel ;  or  it  goes  lower  and  apprehends  the  most 
violent  members  of  a  mob,  and  charges  them  with  seditious 
tumult  and  riot.  Or  the  government  may  resort  to  more 
extreme  measures — ^may  call  in  the  aid  of  the  military,  and 
the  blood  of  the  people  may  be  spilt  on  the  scene  of  some 
immense  gathering ;  and  then,  in  all  probability,  the  criminal 
law  wiQ  be  invoked  on  both  sides — the  government  arming 
itself  with  indictments  against  individuals  for  sedition  or 
treason;  the  people  defending  themsdves  with  indictments 
against  ofiicers  and  soldiers  for  manslaughter  or  murder.  In 
such  crises  as  these,  the  grand,  jury  has,  over  and  over 
again,  rendered  invaluable 'service;  the  subject  has  been  pro- 
tected by  them  in  the  fullest  exercise  of  his  right  to  demand 
(though  clamorously)  the  redress  of  his  grievances ;  the 
erown  has  been  vindicated  in  its  constitutional  efibrts  to 
repress  sedition  and  insurrection.  The  force  of  the  shock  is 
broken  when  order  and  liberty  meet  in  these,  their  rudest 
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conflicts.  The  bitterness  of  the  strife  is  allayed^  when  the 
mlers  and  the  populace  are  in  angry  coUision  with  each  other, 
by  a  court  so  constitnted  as  to  hsLYe  sympathies  with  both 
parties,  and  fitted,  therefore,  to  act  as  mediator  between  them* 
The  harshness  of  authority  is  mitigated  by  its  acting  through 
SQch  an  organ ;  the  kwless  impulses  of  the  disaffected  subside 
when  they  haye  the  opportunity  of  appeal  to  a  popukr  tri- 
bunal The  scene  of  conflict  is  thus  shifted  firom  tayem  halls 
and  open  commons,  to  the  arenas  of  justice.  Both  parties 
change  the  weapons  of  their  war&re;  both  appeal  to  the  law. 
The  demagogue  stops  his  inflammatory  harangue  to  advise 
with  his  lawyer;  the  goTemment  recidls  its  troops  and  in« 
Btructs  the  Attorney-General,  llie  result  of  this  is^  that  the 
greatest  political  questions  come  on  for  discussion  in  our  cri* 
minal  courts,  and  come  on  under  circumstances  very  favour- 
able  for  their  correct  solution.  By  ignoring  a  bill,  the  grand 
jury,  in  sympathy  with  a  people  oppressed,  calmly  rebukes 
the  crown;  by  finding  a  bill,  they  tranquilly  coerce  the 
lawlessness  and  violence  of  the  mob;  they  stand  midway 
between  the  opposing  parties  and  avert  a  direct  shook ;  they 
6a?e  the  authorities  from  a  more  mortifying  defeat  by  stopping 
their  proceedings  in  limine;  they  save  liberty  firom  discredit 
by  chastising  its  excesses  by  the  law ;  and  they  accomplish 
an  these  purposes  better  than  any  other  tribunal  which  could 
be  devised  to  replace  them.  It  is  true,  indeed,  that  many 
persons  who  advocate  the  abolition  of  the  grand  jury,  in  ordi- 
nary cases  of  felony,  plead  for  its  retention  in  political  cases ; 
but  the  distinction  between  the  one  class  and  the  other  is 
hard  to  define.  Social  questions,  as  of  the  relations  of  em- 
ployer and  employed,  labour  and  capital,  conformists  and 
non-conformists,  and  the  like,  may  come  into  controversy, 
and  really,  though  not  ostensibly,  may  become  political. 
Who,  then,  is  to  decide  as  to  the  category  within  which  they 
are  to  fall?  Is  tiie  crown  to  determine  for  itself  when  the 
grand  jury  is  to  be  summoned  1  This  would  be  obviously 
absurd.  The  more  important  it  became  that  the  subject 
Bhould  have  the  protection  of  an  independent  and  enlightened 
tribunal^  whose  members  discuss  in  secret,  and  are  therefore 
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safe  from  yindictive  proceedings  at  the  suit  of  the  crown,  the 
less  likely  wbuld  it  be  that  the  grand  jary  would  be  impa- 
nelled. In  stormy  times  both  parties  run  into  extremes,  and 
act  with  little  forbearance.  It  may  be  easy  in  tranquil  seasons 
to  prescribe  in  which  cases  a  grand  jury  must  be  had,  and  in 
which  it  may  be  dispensed  with,  for  then  the  question  is 
immaterial,  and  can  be  discussed  without  passion;  but  just 
as  the  problem  becomes  important,  its  solution  becomes  dif- 
ficult, and  when  the  point  in  oontroversy  is  seen  to  be  vital^ 
its  right  decision  becomes  Impossible.  To  leave  such  ques* 
tions  to  be  settled  at  such  times,  is  as  if  we  should  leave  the 
building  of  the  breakwater  till  the  midst  of  the  tempest. 

But  the  grand  jury  not  only  interposes  a  shield  between 
the  crown  and  the  subject  to  protect  the  latter  from  the  op- 
pression of  power ;  it  gives  to  him  also  a  weapon  wherewith 
he  may  assail  the  organs  and  ministers  of  prerogative,  for  he 
may  go  with  his  bill  of  indictment  before  that  court,  and 
accuse  of  malversation,  or  undue  rigour,  or  dishonesty,  or 
injustice  in  the  execution  of  his  functions,  any  officer  of  the 
government ;  and  may  succeed  in  putting  the  accused  on  his 
public  trial  at  a  time  when  it  might  be  difficult  to  find  a 
crown-appointed  magistrate  sitting  in  open  court,  willing  to 
place  himself  in  an  attitude  of  hostility  to  the  authorities,  by 
holding  the  accused  person  to  bail.  Were  this  right  with- 
drawn the  subject  might  become  impatient  and  irritated 
beyond  endurance  by  petty  acts  of  extortion  or  harshness,  for 
which  the  law  offered  himi  no  adequate  redress :  were  this 
liability  removed,  those  in  places  of  authority  might  be  en- 
couraged to  misdemean  themselves  in  their  office. 

But,  lastly,  the  distinguishing  characteristic  of  our  English 
administrative  system,  both  civil  and  criminal,  is  its  popular 
element.  The  distinguishing  feature  of  all  our  modem 
changes  of  it  is  the  introduction  of  a  professional  and  official 
element.  Up  to  recent  times  all  controversies  between  sub- 
ject and  subject  in  civil  actions,  and  between  crown  and 
subject  in  criminal  cases,  were  settled  under  the  guidance  of 
a  judge  and  with  the  assistance  of  counsel,  by  the  people 
Aem$ehe$f  impanelled  as  a  jury.    How  numerous  have  been 
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the  modern  inTasions  of  that  practice !  In  our  county  courts^ 
in  our  police  courts,  we  have  at  present  innumerable  examples 
of  the  abandonment  of  our  ancient  usage.  I  do  not  say  that 
this  change  is  without  advantages ;  I  point  merely  to  the  fact 
Uiat  the  effect  of  our  modem  reforms  has  been  to  withdraw 
th§  peopU  from  the  tribunals  and  replace  them  by  officials  ;«• 
to  have  more  judges  and  fewer  juries.  The  proposal  now 
under  consideration  is  another  most  signal  example  of  this 
tendency.  It  is  a  scheme  to  extinguish  a  most  popular 
tribunal,  which  has  been  illustrious  and  venerated  for  ages. 
Surely  it  is  not  incorrect  to  say  that  the  signal  confidence  of 
the  English  people  in  the  administration  of  the  law^  results 
very  much  from  the  large  share  they  have  in  administering 
it,  and  the  confidence  of  the  people  is  of  immensely  more 
moment  than  the  perfection  of  a  system.  An  administration, 
civil  and  criminal,  which  satisfies  the  millions  and  is  tho« 
roughly  popular,  is  unspeakably  better  than  one  theo];etically 
more  perfect,  but  practically  less  acceptable.  Again,  I 
attribute  the  independence  and  love  of  liberty  in  England, 
combined  -with  the  obedience  and  cheerful  submission  to 
authority  which  distinguishes  the  people,  to  the  education 
and  training  they  receive  as  jurors,  petty  or  grand,  and  as 
mag^tratpca  They  are  taught  the  value  of  the  law  by  assist- 
ing to  dispense  it ;  they  learn  the  importance  of  civil  rights 
by  udin|{  to  vindicate  them;  they  abhor  crime,  because  they 
are  called  on  in  a  solenm  and  significant  mode  to  visit  it  with 
retribution.  In  every  department  of  justice  their  opinion  is 
required ;  the  most  momentous  questions  are  submitted  to 
their  judgment;  the  most  important  rights  are  settled  by 
their  intervention ;  the  most  tremendous  consequences  follow 
fiom  their  decisions.  Hence  the  people  become  grave, 
caatiouB,  self-controlling,  as  well  as  intelligent  and  well 
informed ;  and  the  whole  tone  of  a  man's  character,  and  the 
whole  tenor  of  his  lifi^,  is  improved  by  the  casting  upon  him 
of  such  responsibilities,  and  the  requiring  of  him  the  discharge 
of  Buch  ofiices.  Shall  we  continue  to  reap  these  advantages 
if  we  remove  their  causes  t  Will  the  people  be  interested  in 
the  administration  of  justice  when  they  have  ceased  to  be  its 
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assistant  ministerSi  and  have  nothing  to  do  with  it  bat  as 
litigants  or  as  culprits  ?  When  we  have  a  paid  magistracy 
through  the  country  in  place  of  a  popular — a  public  prosecutor 
instead  of  a  private — a  court  consisting  of  a  judge  only,  instead 
of  judge  and  jury,  is  there  no  danger  that  the  people  will 
become  first  indifferent  and  then  alienatedt  If,  in  addition  to 
this,  the  gentry  of  the  county  shall  no  longer  be  summoned 
to  assemble  at  assizes  and  sessions,  to  indorse  the  accusations 
preferred  against  wrong-doers,  but  those  accusations  should 
be  drawn  by  crown-appointed  officials,  having  no  sympathy 
with  the  people,  will  our  public  courts  and  their  doings  have 
the  same  interest  for  the  thousands  of  the  population  which 
they  now  have  T  The  people  now  venerate  the  judges  and 
respect  the  magistracy  because  they  are  associated  with  them 
in  dispensing  justice;  they  see  with  how  much  patience, 
learning,  and  candour,  the  judicial  functionary  from  West- 
minster Hall  disposes  of  a  cfomplicated  case  ;  with  how  mnch 
common  sense  and  English  fairness  a  county  magistrate  does 
his  business  at  sessions.  They  see  it  because  they  actually 
take  part  in  the  proceeding,  and  there  is  established  a  bond 
of  sympathy  between  him  who  presides  and  those  who  are  in 
the  jury-box,  because  they  are  engaged  in  the  pursuit  of  a 
common  object :  these  bonds  are  strong  and  innumerable,  and 
I  think  they  are  priceless.  Is  it  not  wise  to  maintain  them 
by  continuing  to  give  to  gentry  and  tradesmen,  yeomen  and 
labourers,  the  same  work  in  our  courts  which  has  already 
weaved  the  ties  which  so  help  to  bind  society  together? 
Narrow  reasons,  plausible  enough;  special  objections,  not 
without  weight,  may  be  assigned  as  the  ground  of  changes 
which  may  have  wider  consequences  than  the  reformer  eon- 
templates.  Cheapness  and  speed  may  be  attained  at  a  cost 
incalculable.  My  own  opinion  certainly  is,  that  the  stream  of 
justice  is  not  only  more  picturesque,  but  more  usefiil  and 
more  fresh  and  wholesomCi  when  it  winds,  perhaps  slowly, 
between  devious  but  natural  banks,  than  when  it  rushes 
through  professional  and  official  conduits,  where  it  not  only 
loses  a  grace  but  may  contract  a  hardness. 
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EL— ADDRESS  OF  SIB  BICHARD  BETHELL,  Q.C.,  M.P., 
ON  VACATING  THE  OFFICE  OF  PBESIDENT  OF 
THE  SOCIETY,  AT  THE  ANNIVEBSABY  MEETING, 
21ffr  FEBRUARY,  1859. 

In  taking  my  leave  of  you,  on  the  expiration  of  my  year  of 
office  as  president,  I  beg  to  return  you  my  sincere  and  cordial 
thanks  for  the  honour  you  did  me  in  twice  electing  me  to 
that  office,  and  likewise  for  the  support  and  friendly  reception 
I  have  at  all  times  met  with  from  the  members  of  this  Society. 
It  was  no  small  distinction  (in  my  estimation,  at  least)  to  be 
•elected  as  the  first  president  of  a  Society  like  this,  which 
was  formed  directly  for  the  purpose  of  extending  the  science 
of  jurisprudence  in  England.  I  account  it  a  still  greater 
favour  and  privilege  to  have  been  chosen  president  a  second 
time ;  and  my  only  matter  of  regret  is,  that  my  engagements 
— partly  parliamentary,  partly  professional — left  me  so'  few 
opportunities  of  meeting  the  members  of  the  Society.  But 
the  regret  I  feel  at  ceasing  to  preside  over  you  is  much 
alleviated  by  the  opportunity  which  I  have  of  making  the 
following  announcement.  At  the  request  of  the  council,  I 
waited  on  the  Lord  Chancellor,  and  communicated  to  him 
the  expression  of  their  hope  that  he  would  assume  the  office 
I  am  laying  down ;  for  we  thought  it  right  that  a  Society  of 
this  kind  should  flourish  altogether  under  the  patronage  of 
the  highest  officer  of  the  law.  The  Lord  Chancellor  assented 
to  that  request,  and  I  make  no  question  that  the  Society  will 
gladly  accept  the  privilege  of  having  for  its  president  the 
Lord  Chancellor  for  the  time  being ;  the  duty  of  presiding 
over  its  meetings  being,  of  course,  generally  performed  by 
the  vice-presidents.  Now,  although  I  do  not  despair  of 
occasionally  seeing  the  Lord  Chancellor  among  us,  I  recom- 
mend to  you  (and  the  recommendation  will  probably  be 
carried  into  effect  by  the  council)  that  some  regulation  be 
adopted  to  secure  on  each  evening  the  presence  of  one  of  the 
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vice-presidents.  But  there  are  some  subjects  to  which,  in 
summiDg  up  the  events  of  the  last  year,  I  wish  to  point  your 
attention.  The  object  of  the  Society  is  best  attained  by 
well^written  papers  (and  of  those  you  have  had  you  may  well 
be  proud) ;  but,  at  the  same  time«  its  general  benefit  would 
be  much  advanced  by  discussions  on  papers.  Now,  I  regret 
to  say  I  have  seen  some  disinclination  among  our  members  to 
beginning  the  discussions  on  our  papers,  and  they  do  not 
often  become  animated  until  the  hour  arrives  wben,  by  the 
rules  of  the  Society  and  of  common  conveniencei  the  members 
are  about  to  separate.  I  therefore,  suggest  that  we  have 
the  paper  read  at  one  meeting,  and  the  discussion  of  it 
adjourned  till  the  next.  The  paper  should  be  circulated  in 
the  mean  time,  and  on  the  succeeding  evening,  after  hearing 
another  paper,  we  may  discuss  the  first.  And  this  also 
suggests  to  me  the  great  expediency  of  enlarging  the  number 
of  our  members,  by  invitations  to  all  classes  of  the  educated 
community.  It  is  true,  we  call  ourselves  '^The  Juridical 
Society,"  and  the  great  body  of  our  members  will^  of  neces- 
sity, be  of  the  legal  profession ;  but  you  well  know  how 
much  advantage  is  derived  from  the  assistance  of  non-profes- 
sional but  well-educated  men.  You  know  how  law  is  indebted 
to  all  other  sciences,  and  other  sciences  to  it  The  science  of 
government  is  divided  into  many  departments ;  but,  however 
numerous  they  are,  they  all  range  under,  and  depend  on,  the 
science  of  law, — ^from  the  law  is  let  down,  as  it  were,  a 
golden  chain  which  binds  all  the  different  quarters  of  the  globe 
of  political  science  together,  and  gives  them  cohesion  with 
each  other.  It  were  therefore  well  if  men  of  the  medical, 
political*  and  literary  world  were  to  join  our  Society ;  and  I 
therefore  hope  that  each  individual  member  of  it  will,  among 
his  own  friends  and  connections,  endeiivour  to  get  such  to 
join  us,  by  representing  our  Society  as  one  not  confined  to 
purely  professional  objects,  but  extending  to  politics  and 
the  noblest  branches  of  moral  philosophy :  we  should  then 
have  among  us  men  of  science  and  literature,  desirous  of 
advancing  the  human  race.  And  this  reminds  me  that,  among 
our  honorary  members,  we  have  many  distinguished  foreigners; 
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ft&d  there  was  one  whose  loss  you  will  no  doubt  join  me 
in  lamenting.  You  all  remember  that  last  summer  we  had  a 
most  interesting  discussion  on  a  paper  read  hj  Professor 
Eatchenovskj  (a),  on  which  occasion  we  had  also  the  presence 
of  another  eminent  man  from  abroad.  That  paper  was  one 
calculated  to  excite  great  interest,  and  showed  in  the  writer 
an  acquaintance  with  the  subject  of  international  law,  and  a 
fiuniliarity  with  the  writers  upon  it,  greater,  I  am  sorry  to 
say,  than  could  be  found  in  most  English  lawyers.  In  that 
discussion  Dr.  Wurm  bore  a  distinguished  part :  he  is  now  no 
more.  Very  recently  a  letter  from  him  was  received  by  one 
of  the  secretaries,  expressing  his  hope  of  being  able  to 
attend  here  and  read  a  paper  on  international  law.  I  pass 
on  from  this  painful  subjeot  to  that  of  the  papers  which  have 
engaged  the  attention  of  the  Society  during  the  past  year, 
and,  as  I  have  already  said,  they  are  papers  of  which  we  may 
well  be  proud.  It  would  not  do  for  me  to  make  an  invidious 
selection,  and  I  should  not  be  justified  in  omitting  to  notice 
any  one  of  them.  I  think  that  when  the  next  volume  of  our 
proceedings  is  published,  it  will  be  perused  by  every  member 
of  the  Society  with  pleasure,  at  being  able  to  reflect  that  he 
belongs  to  a  body  which  has  made  those  valuable  additions 
to  the  body  of  English  law.  In  referring  to  those  papers  in 
terms  of  admiration,  I  must  mention  that  we  have  had  some 
announcements  which  have  not  been  fulfilled — a  paper  on  codi- 
fication has  been  delayed  from  domestic  affliction ;  and  there 
was  another  paper  which  I  proposed  to  myself  the  pleasure 
of  reading ;  when  about  to  do  so,  however,  I  thought  I  saw  an 
opportunity  of  bringing  the  subject  of  it  before  parliament, 
where  I  had  long  thought  of  bringing  it,  and  I  deemed  it 
better  to  submit  it  to  a  body  whioh  could  put  its  recommen- 
datbn  into  practice.  I  allude  to  a  paper  on  the  establishment 
of  a  Department  of  a  Ministry  of  Public  Justice. 

If  you  will  do  me  the  favour  to  listen  to  me  for  a  short 
time^  I  will  now  endeavour  to  point  your  attention  to  some 
subjects  of  domestic  legal  science,  to  which  I  hope  our 

(a)  Supra,  p.  99. 
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attention  viill  be  directed  during  the  ensuing  year,  and  which 
appear  to  me  especially  to  deserve  attention.  I  believe  these 
subjectr)  to  be  at  the  foundation  of  jurisprudential  science  in 
£n;^land,  and  I  look  to  the  efforts  of  this  Society  to  render 
them  acceptable  to  the  community  at  large. 

The  first  of  tiiese  is  the  subject  I  have  already  mentioned 
— the  propriety  of  instituting  a  Ministry  of  Public  Justice. 
You  have  all  doubtless  heard  of  this  subject  for  many  years, 
yety  like  every  thing  else  in  our  country  v^hich  all  think 
desirable,  it  has  to  wsit  for  a  long  time  before  it  is  carried 
into  effect.  The  manner  which  I  should  suggest  for  carrying 
out  that  plan  would  involve  matters  of  detail  which  would 
detain  you  too  long.  But  I  will  point  out  two  or  three  of 
the  objects  to  which  it  was  meant  to  be  subservient.  The 
first  thing,  then,  that  strikes  every  member  of  our  profession 
who  directs  his  mind  beyond  the  daily  practical  necessity  of 
the  cases  which  come  before  him,  is,  that  we  have  no 
machinery  for  noting,  arranging,  generalizing,  and  deducing 
-conclusions  from  the  observations  which  every  scientific  mind 
could  naturally  make  on  the  way  in  which  the  law  is  worked 
in  the  country.  Npw,  look  how  differently  the  moral  sciences, 
and  every  part  of  physical  science,  are  treated  here.  Is  not 
science  among  us  pursuing  the  great  Baconian  method  of 
induction  ?  Are  we  not  always  making  experiments,  record- 
ing the  results  of  our  observations,  and  at  length,  when  a  great 
quantity  of  facts  are  ascertained,  we  advance  with  certainty 
the  boundaries  of  each  science  ?  Why  is  not  that  applied  to 
law  f  Take  any  particular  department  of  the  common  law — 
take,  if  you  please,  any  particular  statute.  Why  is  there  not 
a  bo  iy  of  men  in  this  country,  whose  duty  it  is  to  collect  a 
body  of  judicial  statistics,  or,  in  more  common  phrase,  make 
the  necessary  exi>eriments  to  see  how  far  the  law  is  fitted  to 
the  exigencies  of  society,  the  necessities  of  the  times,  the 
growth  of  wealth,  and  the  progress  of  mankind  ?  There  is  not 
even  a  body  of  men  concerned  to  mark  whether  the  law  is 
•free  from  ambiguity  or  not ;  whether  its  administration  is 
open  to  any  objections ;  whether  there  be  a  defect  either  in 
the  body  or  conception  of  the  law,  or  in  the  machinery  for 
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carrying  it  into  execution.  The  conseqnence  is,  that  in  the 
moral  science  of  the  law  we  never  make  an  advance,  because  we 
never  generalize,  and  have  not  persons  who  (as  moral,  poli- 
tical, or  scientific  men  do  in  their  peculiar  line)  interest  and 
concern  themselves  in  observing  the  effect  of  the  law — whether 
the  indtroment  we  have  destined  for  a  certain  duty  is  calcu- 
lated to  perform  it  well.  This  should  be  one  of  the  great 
duties  of  the  Minister  of  Justice.  Let  it  be  the  duty  of  men, 
appointed  by  him  for  the  purpose,  to  look  through  all  the  law, 
civil  and  criminal,  and  collect  from  the  authentic  records  of  past 
cases  those  practical  conclusions  which  will  serve  to  guide  us 
in  tke  improvement  of  the  machinery  of  the  law,  and  in  the 
law  itself,  in  order  to  fit  it  to  the  existing  state  of  society. 
Then,  with  a  proper  division  of  labour,  the  result  will  be  a 
great  improvement  in  our  criminal  statutes,  respecting  which, 
since  this  subject  was  agitated,  the  Home  Secretary  has  in 
some  d^ree  imitated  the  practice  abroad,  and  from  which 
most  important  conclusions  have  been  drawn.  But  the  same 
would  take  place  in  the  civil  branch  of  our  law.  In  countries 
where  these  legal  experiments  are  made,  legal  maxims  and 
general  principles  have  assumed  a  more  expanded  and  distinct 
form — in  other  words,  the  form  of  a  Cod$;  and  the  experience 
thus  acquired  is  applied  to  each  particular  article  and  subdi« 
vision  of  the  code  itself.  The  effect  of  such  a  course  would 
be  to  show,  that  in  a  specified  time  there  have  been  so  many 
suitors,  so  many  actions,  so  many  questions,  on  this  or  that 
particular  expressed  rule ;  and  from  those  we  derive  this  con- 
clusion, that  there  may  be  an  ambiguity  in  such  a  particular 
expression,  and  that  the  rule  ought  to  be  expressed  in  such  or 
such  a  manner,  in  order  to  cut  off  this  source  of  litigation. 
Such  would  be  the  result  if  that  parental  care  were  applied  by 
government  to  those  moral  rules  (for  laws  are  such)  which  it 
lays  down  for  the  guidance  of  its  subjects.  The  government 
would  endeavour  to  ascertain  if  those  rules  are  easily  under- 
stood ;  if  they  are  capable  of  a  quick,  ready,  and  economical 
application ;  or  if  any  improvement  can  be  effected  in  the  rule 
itself,  or  the  machinery  of  its  application.  Now,  would  any 
one  affect  to  say  that  what  I  have  been  here  describing  is  not  the 
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duty  of  a  govemnient,  or  that  it  might  not  be  most  easily  and 
advantageously  effected  in  a  country  like  this?  Is  it  not 
consistent  with  a  very  high  degree  of  moral  science,  and  a 
high  degree  of  civilisation  i  The  answer  to  each  of  those 
questions  would  be  so  obviously  in  the  affirmative,  that  every 
man  would  naturally  say,  *'  Is  it  necessary  to  ask  a  question, 
the  answer  to  which  is  so  obvious  ? ''  But  that  question  has 
been  put  to  the  government  again  and  again,  and  the  answer 
is  simply — nothing.  Everything  is  asked, nothing  is  responded. 
But  thexe  is  a  still  more  crying  necessity  for  this  in  a  country 
like  ours  than  in  other  countries.  We  depend  here,  alto- 
gether, for  the  application  and  development  of  our  principles 
of  our  laws — in  other  words,  for  our  practical  law — on  the 
reports  of  decided  cases ;  and  yet  we  resolutely  refuse  to  allow 
the  results  of  these  cases  to  be  put  into  any  abstract  form. 
Many  persons  would  agree  with  me  in  thinking  that  it  is 
right  they  should  be  so  embodied ;  but  if  for  that  form  of  ex- 
pressing it  you  substitute  the  term  ^'  Codification,''  which  only 
expresses  shortly  what  the  other  expresses  in  a  roundabout 
way,  immediately  there  arises  a  prejudice,  a  reluctance,  an 
indisposition  to  act,  and  certainly  nothing  will  be  done. 

Many  persons  talk  about  codification  without  the  least 
notion  of  the  meaning  or  effect  of  the  word.  It  is  the  cha- 
racteristic and  the  merit  of  our  law  that  it  is  always 
entangled  with  fiicts ;  but,  on  the  other  hand,  it  often  hap- 
pens that  the  law  is  overlaid  by  the  facts  of  the  case.  The 
judges  studiously  avoid  saying  any  thing  more  than  the  facts 
before  them  imperatively  require ;  the  result  of  which  is,  that 
the  law  and  &ct  are  mixed  up  in  what  are  called  ^^  Precedents," 
the  difficulty  of  extracting  a  rule  from  which  is  exceedingly 
great ;  and  if  you  watch  the  proceeding  of  the  courts  you  will 
see  the  great  amount  of  judicial  time  consumed  by  this.  An 
advocate  knows  that  a  certain  rule  has  been  enunciated,  but 
is  uncertain  where  to  find  it;  he  therefore  cites  A.  t;.  B., 
C.  V.  D.,  and  so  on,  to  the  end  of  the  alphabet;  and  applies 
this  laborious  process  to  show  that  such  and  such  is  the  rule. 
It  is  frequently  extracted  with  great  difficulty,  and  often  vnth 
some  uncertainty ;  for  the  opposite  counsel  says  there  were 
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some  particular  &ct8  in  the  cases  cited  which  are  not  in 
the  case  at  the  bar ;  the  judges  accede  to  the  distinction 
suggested,  and  say  the  cases  are  different ;  and  that  dictum 
roust  be  interpreted  secundum  subjectam  materiam,  so  that  the 
unfortunate  rule  is  often  maimed  and  mutilated  in  extracting 
it  from  the  mass  of  rubbish  in  which  it  is  involved.  Why 
should  not  all  this  be  submitted  to  men  able  to  examine  and 
comprehend  the  authorities,  and  embody  the  rule  to  be  derived 
from  them  in  one  single  abstract  proposition,  which  should 
remain  a  neat,  ready,  and  applicable  instrument,  fit  to  be  used  at 
all  times  t  But  this  process,  so  simple  and  so  natural,  and  the 
principle  of  which  you  are  obliged  to  apply  so  constantly,  is  only 
codification.  Now,  one  duty  of  the  Minister  of  Justice  would 
be,  to  take  the  decisions  of  the  current  year  in  connection  vrith 
those  of  past  times,  and  enunciate  and  express,  in  a  compact 
form,  those  general  rules  for  which,  as  the  law  stands,  you  are 
obliged  to  apply  to  authority  whenever  you  want  to  deduce  a 
rule  to  be  applied  to  the  case  before  you. 

There  is  one  circumstance  which  renders  this  more  particu- 
lariy  requisite  now  than  in  former  times.  We  have  seen,  in 
the  last  few  years,  new  relations  of  society  arise ;  new  combi- 
nations of  men,  in  forms  never  known  before ;  and  we  have 
seen  the  law  in  a  state  of  utter  inability  to  meet  them.  The 
consequence  is,  that  the  law  has,  as  it  were,  ebbed  and  flowed 
sometimes  in  one  direction,  then  in  the  opposite ;  at  one 
time  flowing  to  the  eastward,  and  overwhelming  whole  fami- 
lies in  ruin ;  and  then  ebbing  to  the  westward,  admitting 
that  it  had  been  wrong  in  setting  in  the  former  direction. 
The  reason  of  that  was,  that  there  was  not  in  our  constitution 
a  body  of  men  armed  with  authority  to  take  the  different 
cases  as  they  arise,  and  see  if,  owing  to  peculiar  circum- 
stances, it  has  become  requisite  to  lay  down  some  new  principle 
by  authority,  and  vrith  that  view  take  some  case  to  the  high- 
est tribunal,  and  there  have  it  settled  once  for  all.  For,  in 
England,  although  society  has  the  greatest  possible  interest 
in  the  results  of  particular  cases,  yet,  whether  from  those 
cases  shall  accrue  benefit  to  society,  depends  entirely  on  the 
litigant  parties  to  them.     For  example,  a  case  is  erroneously 
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decided  by  one  of  the  ordinary  Courts  of  Law,  or  one  of  the 
Vice-Chancellor's,  A  rule  of  great  mischief  is  established  by 
that  decision,  but  it  does  not  suit  the  litigant  party  who 
has  been  defeated  to  carry  it  farther;  the  consequence  is, 
that  it  passes  into  a  precedent,  so  that  any  judge  of  co-ordinate 
jurisdiction,  before  whom  the  same  point  is  raised  on  some 
future  occasion,  says  he  is  bound  by  that  decision,  and  he 
accordingly  acts  upon  it.  Thus  matters  go  until  some 
remarkable  case  arises,  when  the  mischief  is  remedied ;  but 
that  consequence  does  not  always  follow,  for  oftentimes  even 
a  superior  court  is  obliged  to  give  continuance  to  an  error, 
from  the  inconvenience  that  would  arise  from  abandoning  a 
long-settled  rule.  All  this  is  mischievous  in  the  highest 
degree ;  but  all  the  mischief  arises  from  the  government  not 
exercising  the  sort  of  control  I  have  pointed  out.  As  a 
remedy,  I  would  arm  the  body  of  men  of  which  I  have  spoken, 
with  authority,  whenever  they  find  a  decision  such  as  [  have 
described,  with  the  power  of  stating  a  case  in  an  abstract 
form,  in  order  that  matters  of  great  importance  to  the  com- 
munity may  be  settled  at  once.  But  how  stand  matters  at 
present?  It  has  occurred  to  me  again  and  again  to  bring 
cases  to  the  House  of  Lords,  with  the  view  of  settling  a  point 
on  which  there  was  a  series  of  conflicting  authorities ;  and  I 
have  found  as  much  difference  of  opinion  intra  muros  as  exira 
murosy  so  that,  after  the  appeal  was  heard,  the  law  was  in  a 
worse  condition  than  before.  All  this  arises  from  the  absence 
of  a  body  armed  with  the  superintending  power  I  have 
described. 

I  have  dwelt  so  long  on  this  topic  that  I  have  hardly  time 
to  refer  to  the  others  to  which  I  intended  to  allude.  As 
connected  with  the  previous  subject,  I  must  remaik  that  the 
impoi*tant  function  of  preparing  measures  for  the  improvement 
of  the  law,  ought  not  to  be  left  to  the  imperfect  struggles  of 
gratuitous,  and  often  dilettanti,  amendens  of  the  law ;  but 
that,  in  my  judgment,  the  executive  should  assert  its  right 
and  duty  to  assist  parliament  in  the  construction  of  statutes, 
and  protect  us  from  the  disgraceful  exhibitions  of  verbiage  to 
be  found  in  so  many  of  them.    You  will  not,  however^  wonder 
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at  the  present  state  of  things^  when  I  tell  you  that^  while  in 
the  House  of  Commons,  I  have  been  compelled  to  draw  up 
on  the  instant,  and  write  on  the  back  of  my  hat,  clauses  of 
proposed  enactments  which  have  afterwards  been  put  on  the 
statute  book.  Is  that  the  way  in  wliich  legislation  ought  to 
be  conducted?  And  yet  that  is  the  way  ia  which  the 
greatest  part  of  our  legislation  is  compelled  to  be  conducted  I 
This,  and  the  kindred  subject  of  codification,  are  those  to 
which  I  trust  much  of  the  attention  of  this  Society  will  be 
directed.  I  trust  that  we  shall  compare  our  own  legislation 
with  the  legislation  of  otlier  countries,  and  learn  from  them  what 
state  of  things  might  exist  here ;  and,  having  obtained  that 
knowledge,  establish  a  body  of  men  whose  duty  it  should  be 
to  observe  the  law,  generalize  results  from  it,  and  give  ef- 
fect to  conclusions  which  would  be  most  important  for  the  gene- 
ral benefit,  and  the  peace  and  welfare  of  the  empire  at  large. 
But,  wiiile  insisting  on  the  necessity  of  what  I  have  thus 
suggested,  T  cannot  but  feel  sensible  that  the  only  mode  of 
extending  the  knowledge  of  the  judicial  sciences  in  this 
country,  and  introducing  into  them  a  more  enlarged,  enlight'- 
ened,  and  philosophical  spirit,  is  that  by  which  all  reforms  in 
other  departments  of  the  intellectual  world  must  be  sought — 
I  mean  the  education  of  the  future  professors  of  those 
sciences ;  and,  as  that  lies  at  the  root  of  every  thing  that  can 
be  desired,  I  wish  to  direct  the  attention  of  the  Society  during 
the  next  year  to  this  also.  This  is  another  of  those  things 
which,  while  they  are  acknowledged  to  be  true  in  the  abstract, 
are  not  followed  up  by  any  apparent  desire  to  put  them  in 
exercise.  You  know  how  (until  the  last  few  years)  students 
were  brought  up  to  the  bar.  I  have  known  many  of  the 
finest  intellects  so  disgusted  at  the  profession  in  its  origin, 
that  they  have  turned  from  it  in  dislike,  as  unworthy  the 
attention  of  a  cultivated  mind  and  high  order  of  intellect. 
How  could  it  be  otherwise  t  A  young  man  comes  from 
the  university,  where,  unfortunately,  the  duty  of  making 
ethical  knowledge  the  introduction  to  jurisprudence  has  not 
been  followed  out;  though  one  would  think  that  one  duty  of 
the  university  is  to  train  the  student  to  see  the  connection 
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between  the  law  and  the   moral  (or  ethical)   and  political 
sciences.     But  that  has  not  been  done;  nor  has  the  necessitj 
for  doing  it  been  acknowledged  until  the  few  years  last  past. 
The  results  of  the  recent  change  in  this  respect  have  not  yet 
been  seen ;  but  I  hope  they  will  be  good  ones,  and  such  as 
the  introduction  of  a  superior  system  into  the  universities 
would  lead  us  to  expect.    But  in  London  no  provision  what- 
ever was  made  for  the  education  of  students.     Let  ^ach  of  you 
call  back  to  his  mind  how  these  matters  stood  in  your  time, 
and  what  you  were  then  called  on  to  do.    The  student  went, 
untrained,  unformed,  uneducatedi  into  the  chambers  of  a 
special  pleader  or  a  conveyancer.     What  was  the  repulsive 
occupation  there  ?    Drudgery ;  the  meaning  of  which  it  was 
impossible  for  him  to  understand.     After  following  it  for 
some  time,   certain  practical  modes  of  procedure,  certain 
habits  of  thought,  and  the  knowledge  of  a  few  established 
cases,  formed  the  staple  of  what  was  done.    If  the  chambers 
were  those  of   a  conveyancer^  a  great  book  was  brought 
down,  and  the  unfortunate  alumnus  compelled  to  copy  it 
from  week  to  week,  until  his  very  gorge  rose  at  the  task. 
Is    that    the  way  young  men  should  be  brought  into   a 
profession  like  ours  ?    Will  it  be  believed  that  for  years  an 
unavailing  struggle  was  carried  on  to  get  the  obligation  of 
reforming    that    system    discharged    by  those    on    whom, 
unfortunately,   the  duty  lay?      If   it   was  .discharged — ^if 
there  were  a  proper  course  of  education  provided  for  the 
students,  and  a  necessity  imposed  on  them  to  attend  to  that 
course  of  education,  many  a  young  man  would  be  rescued 
firom  the  snares  of  the  metropolis,  his  time  would  not  be 
frittered  away,  and  the  number  of  good  lawyers  and  legis- 
lators would  be  indefinitely  increased.    This  is  a  plain,  simple, 
and  obvious  duty,  and  yet,  as  is  well  known,  it  is  for  the  most 
part  secretly  derided,  often  openly  denied,  and  never  faith- 
fully discharged,  or  even  the  attempt  made  to  dischai^e  it 

I  hope,  therefore,  that  the  two  obligations  I  have  pointed 
out  to  you  this  evening — the  obligation  on  government  to 
appoint  a  body  of  men  to  codify  our  existing  laws  and  watch 
over  the  progress  of  our  legislation;  and  the  obligation  which  lies 
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on  those  public  bodies  to  whom  the  constitution  has  delegated 
the  power  of  prescribing  and  regokting  the  course  of  edacation 
for  intended  professors  of  the  law — ^wiU  be  kept  in  view  by  thi^ 
Society.  I  humbly  hope  and  trust  that  you  will  agree  with 
ma  in  my  views  on  these  subjects,  and  that  you  wOl  do  all  in 
your  power  to  ensure  the  performance  of  those  obligations. 
Should  this  attempt  be  successful,  it  will  in  due  time  come  to 
pass  that,  eminent  as  our  lawyers  now  are  in  practical  ability, 
and  conspicuous  as  they  are  for  integrity,  they  will  become 
equally  eminent  for  their  scientific  knowledge  of  the  law,  and 
the  law  itself  will  become  equally  great  in  its  rules. 

These  are  the  only  topics  to  which  time  will  permit  me  to 
advert  at  present.  There  are  many  others  to  which  I  should 
like  to  direct  your  attention ;  but  I  hope  I  shall  have  many 
opportunities,  in  my  character  of  Vice-President  of  theSociety, 
of  seeing  you  in  the  course  of  the  year.  I  will  therefore  here 
conclude  by  once  more  thanking  you  most  sincerely  for  the 
honours  you  have  done,  and  the  kindness  you  have  always 
shown  mc,  and  also  for  the  additional  kindness  with  which 
you  have  listened  to  me  this  evening. 
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X.— STOCK  REGISTERS,  SHARE  REGISTERS,  AND 
LAND  REGISTERS.— By  J.  M.  LUDLOW,  Esq. 

IJRead  IQth  April,  18C9.] 

The  subject  of  the  transfer  of  land,  and  of  registration  as 
applied  to  land,  is  one  quite^  as  our  neighbours  would  eaj, 
'^  h  I'ordre  du  jour  "  amongst  us ;  and  even  the  turmoil  of  a 
general  election  will  hardly  bear  completely  out  of  sight  the 
two  bills  introduced  this  year  by  the  Solicitor-general,  to 
'^simplify  the  title  to  landed  estates/'  and  to  ^'establish  a 
registry  of  landed  estates."  Those  measures,  however,  as 
substantive  attempts  at  legislation,  are  already  no  more  ;  and, 
under  any  circumstances,  I  tiike  it  that  it  would  have  been 
foreign  to  the  purposes  of  the  Society  to  which  I  offer  these 
pages,  to  have  discui^sed  them  in  detail  whilst  merely  inchoate. 
I  cannot  help  thinking,  however,  that  many  who  do  discuss 
the  subjects  of  those  measures,  have  not  always  before  their 
minds  the  principles  involved  in  the  discussion — the  conditions 
of  the  problem  to  be  solved.  It  may  be  neither  useless  nor 
uninteresting  to  try  to  bring  these  clearly  out,  even  at  the 
risk  of  saying  much  that  is  absolutely  common-place.  For 
common-places  are  perhaps  what  in  our  days  we  are  most  apt 
to  forget,  what  we  most  need  to  remember  (a). 

(a)  Professing  to  be  common- place,  I  trust  I  shall  avoid  the  charge  of  pla- 
giarism, so  far  as  I  may  express  the  same  ideas  as  other  people.  I  may, 
howerer,  refer  to  some  papers  on  the  transfer  of  land,  by  Mr.  E.  T.  Wakefield, 
read  before  the  Law  Amendment  Society  (one  especially  of  the  8th  March, 
1858),  as  containing  a  clear  indication  of  the  characteristic  difference  between 
stock  and  land;  to  the  evidence  before  the  Registration  of  Titles  Commission 
of  Mr.  W.  Williams  (app.  p.  266),  and  to  the  communication  of  Mr  J.  £. 
Walters  (ibid.  p.  392),  as  bearing  on  the  same  point,  and  to  Mr.  Williams' 
evidence  before  the  select  committee  on  the  Registration  of  Assurances  bill, 
1853  (app.  p.  28),  as  indicating  the  defects  of  Mr.  WiUon*8  system.  If  Mr. 
Wakefield,  in  particular,  had  not  preached  to  deaf  ears,  I  should  have  nothing 
now  to  say.  It  is  but  right,  however,  to  state,  that  my  own  ideas  on  the  sub- 
ject have  been  made  up  for  years. 
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I«— The  questions  referred  to — that  of  reffistry  in  particular    The  new  poiat 

J.  ,    -  »,       ,.^i«  .  £l  of  view  ii«  to  re- 

— are  now  discussed  from  a  totally  different  point  of  view  to  «!««*»<«. 
that  of  five-and-twenty  or  thirty  years  ago— of  the  days  of  the 
Real  Property  Commission.  Scarcely  any  one  now  advocates 
the  elaborate  full-length  registry  of  assurances  devised  by  the 
late  Mr.  Duval,  with  its  ingenious  symbols  and  indexes.^ 
Chiefly  through  the  exertions  of  a  very  able  and  acute 
writer,  whose  family  name  alone  commands  respect — Mr. 
Robert  Wilson,  brother  of  the  Wilsons  of  Belmont, — a  new 
idea,  that  of  the  registry  of  "  title,"  has  taken  hold  of  the 
public  mind  to  a  great  extent.  Now,  although  Mr.  Wilson 
himself,  in  his  printed  forms,  followed  another  model  than  the 
Bank  of  England  entries,  although  the  more  recent  attempts 
at  reform  have  done  the  same,  I  think  it  may  fairly  be 
admitted,  that  the  strength  of  the  reformers  of  the  new  school 
lies  in  the  comparison  between  the  ownership  of  stock  in  the 
funds  and  the  ownership  of  land,  between  the  registry  of 
Btock-holders  in  the  books  of  the  Bank  of  England,  and 
whatever  of  registration  or  non-regi.-tration  may  prevail,  or 
may  have  been  suggested,  in  resj^ect  to  the  titles  of  the 
holders  of  land;  that  the  former  registry  is  the  ideal,  however 
distant  and  unattainable,  which  their  schemes  would  fain 
endeavour  to  approach.  *  And  although  no  practical  man  has 
ever,  that  I  am  aware  of,  proposed  the  actual,  complete 
application  of  the  stock-registry  system  to  land,  I  think  we 
Bhall  best  clear  our  minds  by  taking  ourselves  the  same  com- 
parison as  a  starting-point,  so  as  to  examine  whether  the 
stock-registry  system  can  be  so  applied ;  if  it  can  be,  to  what 
extent;  if  not,  why  not.  We  shall  then  be  better  able  to 
estimate  the  degrees  of  applicability  of  any  middle  systems 
which  are,  or  may  be,  proposed  for  immediato  use. 

II. — I  suppose,  indeed,  that  there  is  none  of  us  who  is  not   Coniwrieoo  be- 
-    «•        .  ,     ,  -111  11  *''••"  ***•  *"*•- 

familiar  with  the  comparison,  who  at  least  has  not  heard  some  ^^  ^^  ^  ^ 

of  the  arguments  founded  on  it,  from  legal  lips  or  lay ;  and,  "'***• 

from  the  point  of  view  which  offers  itsfelf  so  naturally  to  our 

mercantile  age,  that  of  the  cheapening  of  land  in  the  market, 

I  suppose  there  is  no  one  to  whom  those  arguments  have  not 

*  See  Second  Report  on  Law  of  Heal  Property,  1830. 
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sounded  now  and  then  irresistible.  Why,  it  is  asked,  should 
the  man  who  has  ^1000  worth  of  Consols  in  his  name,  be 
able  to  call  on  his  broker  at  eleven  o'clock  in  the  momiog, 
and  walk  away  twenty  minutes  after  with  his  money,  minus 
l-8th  per  cent,  commission ;  whilst,  if  he  has  an  estate  worth 
^1000,  he  must  go  to  his  solicitor,  through  him  prepare 
abstracts,  generally  particulars  and  conditions  of  sale,  execute 
at  least  a  contract  and  a  conveyance,  almost  invariably  con- 
sult counsel,  and  generally  more  than  once  —not  to  speak  of 
interviews,  letters,  answers  to  requisitions,  and  the  whole 
tedious  routine  of  an  investigation  of  title —in  order  to  receive 
bis  purchase-money,  generally  aft;er  the  lapse  of  several  monthB, 
often  more,  at  a  cost,  in  lieu  of  brokerage,  amounting,  it  may 
be  said,  seldom  to  less  than  2  per  cent.,  often  to  considerably 
more,  upon  the  sum  realized,  tinder  the  most  favourable 
circumstances,  of  say  completion  in  six  weeks,  and  1  per  cent, 
expenses,  does  not  his  £1000  cost  him  thus  eight  times  the 
money,  and  more  than  six  hundred  times  the  time  to  obtain, 
in  the  one  case  than  in  the  other?  either  minimum  being 
moreover  capable  of  almost  indefinite  increase.  And  why 
is  it  that,  after  all,  the  purchase-money  realized  is  in  ordinary 
cases  proportionately  less  than  for  stock?  Why  is  it  that 
Consols  bear  at  the  present  day,  at  a  period  of  disquietude,  a 
value  of  more  than  thirty  years'  purchase,  whilst  land  so  often 
fails  to  obtain  that  value  ? 
tiMtTSSSS**'  in.— Clever  men  who  put  this  "why*^  to  themselves,  find, 
•toekaadiHid.    jp  ^j^^y  ^j^j^  -^  ^  ^^^  obvious  **  bccause.''    They  see  that 

the  title  to  a  given  sum  of  stock  lies  in  certain  entries,  ten  or 
twelve  lines  long,  made  in  a  certain  book,  kept  in  one  particular 
place  by  one  particular  body,  and  is,  for  all  practical  purposesi 
confined  to  the  last  entry.  They  see-  that  the  title  to  land 
is  spread  over  huge  unwieldy  sheets  of  more  or  less  greasy 
parchment,  which  may  be  scattered  from  one  end  of  England 
to  the  other,  which  should  represent  in  theory  sixty  years  of 
dealings  with  the  property — which  often  represent  a  much 
longer  period — ^which  may  be  burnt,  lost,  secreted,  tampered 
with ;  which  bear  with  them,  singly  or  collectively,  no  abso- 
lute evidence  of  the  certainty  of  the  title  to  which  they  refer; 
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the  effect  of  which  is  liable  to  be  modified  by  a  multitude  of 
other  and  more  fbgitive  elements— -the  facts  of  possession!  the 
proviraons  of  acts  of  Pariiament,  the  accidents  of  notice.  On 
the  one  hand,  all  is  brief,  clear,  self-authenticated.  On  the 
oth^r  hand,  whatever  is  grossest  and  most  material,  and  what- 
ever is  flimsiest  and  most  impalpable — from  the  destruction 
of  a  wafer  or  a  bit  of  sealing-wax,  gnawed  off  perhaps  hj  a 
dog,  to  the  last  decision  of  the  courts  as  to  what  is  constructive 
notice— renders  every  thing  dim,  vague,  hesitant,  incomplete. 
Title,  then,  they  say,  is  quite  a  sufficient  explanation  of  the 
anomaly.  You  will  assimilate  the  two  properties  in  value  by 
assimilating  the  titles  to  both.  All  that  b  needed  is  to  apply 
the  stock-registry  system  to  land.  Then  you  will  have  cer* 
tunty  and  notoriety,  instead  of  secresy  and  confusion. 

IV. — Now,  I  admit  at  once  that  the  present  state  of  our  Kotorfetrorti. 
law,  relating  to  the  title  to  landed  property,  is  a  disgrace  to  oiovmy!!^ 
a  civilized  country ;  in  other  words,  that  it  is  capable  of,  and 
therefore  calls  for,  enormous  improvement.  But  when  argu- 
ments like  fthe  above  are  used — arguments  which  I  am  sure 
any  one  will  admit  not  to  be  overcharged — do  we  lawyers 
alvrays  remind  the  speaker,  do  we  always  ourselves  recollect 
that,  in  the  first  place,  those  arguments,  at  the  lips  of  many 
at  least,  involve,  at  all  events  historically,  a  fallacy — that 
secresy  and  confusion  of  title,  however  characteristic  of  the 
present  decrepitude  of  our  real-property  law,  are  directly 
opposed  to  its  principles,  and  are  no  more  the  law  itself  than 
a  treble  tier  of  goitres  on  a  Savoyard  peasant's  neck  is  the 
man  himself?  If  we  look  into  our  old  law,  do  we  not  see 
that  notoriety  of  title  was  of  its  very  essence  t*  The  feoff- 
ment must  be  perfected  by  livery  of  seisin.  The  heir,  until 
actual  entry,  has  no  seisin ;  his  very  entry  is  tolled  after  a 
year  and  a  day,  by  a  descent  in  fee  or  in  tail  (Litt.,  sees.  887 
and  422).  The  demise,  in  like  manner,  must  be  perfected  by 
entry,  while  the  grant  must  be  completed  by  attornment  of 
the  tenant  in  possession ;  and  the  release  is  only  effectual  to 
the  actual  possessor.    A  broad  simple  principle  runs  evidently 

*  This  fact  ifl  yrtW  brought  out  in  the  Report  of  the  Commissioners  on 
Registration  of  Title,  p.  2  (1867). 
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through  all  these  different  rules,  perfectly  adapted  to  the  state 
of  society  to  which  it  was  originally  applied ;  a  principle  of 
which  the  good  sense  nowhere  comes  out  more  than  in  that 
obsolete  learning  as  to  disseisin,  which  is  indeed  so  repulsive 
when  we  meet  with  it  in  Sir  E.  Coke's  pages,  bristling  with 
all  the  technicalities  which  in  the  Elizabethan  era  had  already 
clustered  upon  it,  and  which  often  conceal  from  the  student 
well  nigh  wholly  the  bold  and  clear  outlines  of  our  earlier 
law.  Take,  fir  instance,  the  one  rule,  that  disseisin  is  always 
in  fee.  The  fact  of  disseisin  must  be  as  notorious  as  any  roost 
notorious  voluntary  alienation ;  therefore,  if  acquiesced  in,  it 
may  be  as  good  a  foundation  of  title.  The  disseisee  has  his 
entry  within  the  year  and  day;  his  right  of  continual  claim ; 
his  possessory  or  droiturel  action  ;  his  assise  of  novel  disseiun. 
But  he  must  be  wakeful  and  not  slumber,  or  he  will  be 
stripped  of  remedy  after  remedy ;  those  remedies  in  them- 
selves being  every  one  of  them  public  and  notorious. 

Again — The  notoriety  of  title  which  our  old  law,  as  to 
freehold  property,  sought  to  rest  upon  the  broad  facts  of  livery 
of  seisin,  entry,  continual  claim,  disseisin,  descent,  attornment, 
latterly  of  fine  and  common  recovery,  it  sought  to  secure 
equally  as  to  copyholds  by  the  written  machinery  of  the  court 
rolls,  more  or  less  essentially  connected  with  the  actutd  hold- 
ing of  the  courts  which  gave  them  their  name ;  a  registry 
which,  considering  on  how  many  points  it  anticipates  modem 
views,  seems  to  me  to  have  deserved,  at  the  hands  of  the 
nineteenth  century,  any  thing  but  the  extinguishment  to 
which  it  has  been  doomed ;  whilst  any  later  attempt  at  total 
or  partial  registration,  from  the  York  or  Middlesex  or  Bedford 
Level,  or  Irish  registries  of  deeds,  to  the  last-opened  register 
of  bills  of  sale  at  the  Common  Pleas,  has  equally  for  its 
object  the  notoriety  of  title  by  means  of  written  records. 
If  notori  ty  of  V. — Perhaps,  if  we  consider  these  things,  we  shall  feel  that 
enre4?7ne^iMlBome  portton  at  least  of  the  outcry  of  the  new  reformers 
SJTiSetter?  ""***  against  our  real-property  law  is  a  little  unjust  They  aim  at 
certainty  and  notoriety  of  title,  they  say.  By  all  means, 
friends;  that  is  the  very  purpose  of  the  law.  It  has 
undoubtedly  lost,  almost  entirely,  the  means  of  attaining  it 
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if  70a  can  show  ub  any  new  methods  whereby  it  jdbj  sucoeed 
b  doing  so  once  more,  ail  thanks  be  to  yon.  We  know  per« 
fectlj  well  that  the  orif^al  machinery  will  not  do*  We  haye 
no  wish  to  restore  liveries,  attommentSy  entries,  continual 
cltfims ;  processes  totally  foreign  to  the  social  state  of  the 
nineteenth  century.  The  new  wine  needs  its  own  new 
bottles ;  if  yon  have  any,  let  ns  try  them.  But,  in  the  second 
place,  are  your  bottles  new  ? 

VL— Ihe  Bank  of  England  was  incorporated  in  1694  (5  ,J^5^^ 
Wm.  &  M,,  c.  20).  Of  the  local  registers  of  deeds— that  of  «^^- 
the  Bedford  Level  excepted,  which  dates  from  the  15  C.  II. — 
all  are  posterior,  beginning  in  1703  with  the  West  Riding  Act 
(i  and  3  Anne,  c  4).  We  have  therefore  to  believe  that  a 
very  imperfect  scheme  was  carried  out  in  four  separate 
instances,  spread  over  thirty-two  years  (the  last  being  the 
North  Ridinj;  Act,  8  Geo.  II.,  c.  6,  1735),  with  a  perfect  one 
already  in  fbrce,  as  I  suppose  the  stock-transfer  system  at 
the  Bank  nnust  have  been,  in  a  most  public  manner.  And  we 
ha?e  to  believe  that  the  possibility  of  applying  the  perfect 
system  entirely  escaped  all  who  thought  upon  the  subject, 
from  that  time  till  within  the  last  few  years,  that  the  acute 
mind  of  Mr.  Duval  and  those  of  his  brother  commissioners, 
of  whom  every  one,  no  doubt,  was  perfectly  familiar  with  the 
status  of  a  fundholder  by  personal  experience,  never  had  a 
glimmer  of  substituting  the  perfect  system  they  knew  for 
the  imperfect  one  which  they  were  trying  to  work  out.  The 
thing  is  certainly  not  impossible ;  but  is  it  not  possible,  also, 
that  there  may  be  some  reason  why  the  stock-registry  system 
should  not  have  been  sought  to  be  applied,  beyond  that  vulgar 
one  of  routine  so  easily  alleged  ?  Certainly  Mr.  Duval  him- 
self was  not  open  to  such  a  charge ;  for  any  thhig  more  new 
and  original  than  his  plan  of  r^stry  was  never  put  forward 
10  a  practical  shape  for  legal  use.  May  there  not,  then,  be 
some  fundamental  difference  in  the  character  of  the  registry 
required — in  the  nature  of  the  subject-matter  to  which  it  has 
to  be  applied — which  might  account  for  the  anomaly  f 

VIL— What  is  the  character  of  the  Bank  of  England's  ti?l"!32rS?ht 
registry  as  to  stock  t     It  is  simply  a  register  of  the  names  of  a^nd'^Sdiu^!^*^' 
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creditors,  and  of  the  sums  due  to  each,  with  a  register  of 
transfers,  for  the  purpose  of  following  the  debt  through  every 
change  of  holders.  The  relation  between  the  registering  body 
and  the  registered  person  is  therefore  that  of  a  debtor  to  a 
creditor — a  never-varying  debtor  to  a  varying  creditor.  At 
no  one  time  are  there  more  parties  concerned  than  these  two ; 
for  even  the  process  of  a  distringas  only  acts  to  stop  for  a  time 
the  acts  of  the  debtor ;  and  the  whole  relation  between  the 
two  is  confined  to  these  two  points — payment  of  the  annuity 
as  it  accrues,  and  the  determining  who  is  entitled  to  it.  The 
processes  of  the  registry  are  thus  easily  contained  within  the 
four  walls  of  the  debtor's  premises,  to  which  the  creditor 
resorts  for  payment  of  his  debt,  and  for  estiiblishing  his  claim 
to  it.  And  the  registry  is  a  self-acting  one ;  for  the  property 
which  it  represents  is  actually  nU  without  it;  the  creditor 
who  cannot  claim  under  it  remains  unpaid. 
Bxeepttbroogii  VIII. — Now,  there  is  a  land-registry  system  which,  curious 
tomfthe^Md'nl  to  Say,  closcly  resembles  the  above,  though  as  it  were  by 
fotrndeTra^tiie  iuvcrsion,  and  lingers  yet  amongst  us ;  it  is  that  of  copyhold 
"""^  *°*  property.  The  lord  is  theoretically  owner  of  the  land  within  his 
manor ;  the  tenant  owes  it  to  him  according  to  a  certain  cus- 
tom which  the  ancestors  of  both  parties  have  accepted,  on  the 
condition  of  a  certain  return  in  money,  kind»  or  servic-es  on 
the  tenant's  part.  In  a  sense,  therefore,  the  relation  of  debtor 
and  creditor  is  here  also  the  foundation  of  the  system.  But  the 
creditor,  not  the  debtor,  as  in  the  case  of  stock,  is  the  centre 
of  it.  The  processes  of  the  registry  are  confined  to  the  court 
and  the  court-rolls  of  the  manor.  The  record  is  limited  as 
the  creditor  thinks  fit.  The  judge  of  its  sufficiency,  in  ordi- 
nary cases,  is  himself  or  his  steward.  But,  unless  we  could 
re-establish  the  feudal  world  and  that  relation  between  lord  and 
tenant,  of  which  copyholds  are  the  last  tangible  remnant  in 
our  law,  mapping  out  all  England  by  a  new  Doomsday-book 
into  manors  once  more,  how  is  it  possible  that  a  land-register, 
especially  if  single  and  central,  should  beai:  any  similar 
character?  If,  then,  you  fiUl  back  on  the  stock-registry 
system,  will  the  registrar  owe  the  land  of  England  to  the 
landholders,  as  the  Bank,  guaranteed  by  the  state,  owes  its 
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Consolidated  or  Seduced  annuities  to  the  fundholders  T     Will 
there  be  any  thing  even  analogous  between  the  position  of  the 
two  ?     Make  the  helpless  wight,  if  you  like,  universal  grantee, 
responsible  pecuniarily  for  the  whole  value  of  the  land  repre- 
sented on  the  register ;  will  the  actual  enjoyment  of  the  land 
be  his  to  give  or  to  withhold  !     Will  men  come  to  him  for 
their  half-yearly  rents,  as  they  go  to  the  Bank  for  their  half- 
yearly  dividends?      Will  not  the  land  and  its  fruits  exist 
entirely  apart  from  him !     Will  he  not  have,  if  he  needs  it, 
in  some  way  or  other,  to  get  at  them,  however  stringent  the 
processes  you  may  devise  for  the  purpose?    Will  he  have  any 
thing  like  the  hold  upon  them  which  a  lord  of  the  manor 
has  over  copyhold  tenements  ?     Is  it  not  obvious  that,  if  wo 
put  aside  the  feudal  model,  the  application  of  the  stock- 
registiy  system  to  land  implies  really  what  we  are  accustomed 
to  consider  one  of  the  most  objectionable  and  dangerous  forms 
of  socialism  (however  accordant  with  the  ftindamental  theory 
of  our  law) — the  idea  of  a  universal  ownership  of  land  by  the 
state?  and  that  even  then  we  should  have  only  solved  half 
the  problem  by  transforming  a  certain  number  of  persons  into 
creditors  of  the  state  for  the  produce  of  its  lands  ?  the  other 
half  embracing  the  rights  and  duties  of  those  persons  who 
must  be  necessarily  debtors  of  the  state  in  such  a  system — 
the  holders  or  occupiers  of  the  land,  the  persons  by  whom, 
and  not  to  whom,  the  produce  would  be  due.    Is  it  not  clear, 
since  such  a  system  will  probably  be  deemed  not  worth 
discussing,  that  a  register  of  land  titles,  as  suggested,  cannot 
be  self-acting  any  more  than  self-contained?  that  it  must  have 
only  an  artificial  and  occasional,  not  a  real  and  permanent, 
necessity?  that,  not  resting  on  the  relation  between  debtor 
and  creditor,  it  must  seek  a  foundation  elsewhere  ? 

IX. — Then,  if  the  character  of  the  stock-registry  system  and  tefS^SST" 
of  the  land-registry  system  be  thus  necessarily  and  essentially 
different,  may  it  not  be  that  the  subject-matters  to  which 
they  respectively  apply  are  also  essentially  distinct  ?  '^  Every 
devise  of  land,"  says  one  of  our  best  known  rules  of  law,  ^'is 
necessarily  specific."  Is  not  this  specific  character  of  land,  as 
distinguished  from  stock,  precisely  what  our  reformers  of  the 

M 
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new  school  overlook,  in  seeking  to  apply  to  the  one  kind  of 

property  the  machinery,  or  something  i^proaching  to  the 

machinery,  which  has  worked  so  well  with  the  other? 

of lu^i^i^r     ^« — I^  IS  A  matter  of  abeolate  indifference  to  the  ooontry 
of^biiciodiffer.  ^^  j^j^^  jj^  ^jj^g  jj^^  j^y  partioukr  sum  of  £10,000  stock 

may  stand  for  the  time  being.  No  one  knows  of  its  standing 
in  any  particular  name,  except  half  a  dozen  people  who  are 
interested  in  it ;  the  bank  derksy  when  they  enter  it  in  the 
transfer-book,  or  every  half-^year  in  the  dividend-book;  and  per- 
haps one  or  two  extra  curious  people  whose  names,  or  the 
names  of  whose  constituents,  happen  to  stand  on  the  same 
page  of  either  volume.  It  may  be  shifted  from  one  name  to 
another,  from  day  to  day  during  a  whole  year,  without  any 
one  in  the  country  caring  one  twopence  for  it,  or  knowing 
any  thing  about  it,  except  probaUy  the  bank  clerks  and 
gentlemen  of  the  Stock  Exchange,  who  would  consider  the 
process  a  curious  phenomenoui  and  would  talk  of  it  just  as 
other  people  might  of  an  egg  with  iixree  yolks,  or  the  last 
appearance  of  the  great  searserpent,  or  Mr.  Disraeli's  latost 
budget  or  reform  bill 
The  ownerAip     XI. — But  is  it  SO  with  land  f    Does  it  not  ooncorn  a  very 

or  land  ft  matter  *' 

of  pabucconcem.  j^rge  circlc  of  persous  whether  an  estate  worth  £10,Q00  should 
be  in  the  hands  of  A  or  of  B?  Does  it  only  concern  the  few 
persons  who  have  an  interest  in  the  estate  itself,  whether  as 
mortgagees,  portioners,  jcnntresses,  life  tenants,  remainder 
men,  expectant  heirs  f  Does  it  not  concern  every  tenant* 
farmer  on  the  estate,  and  every  labourer  in  his  emj^y,  and 
every  tradesman  who  supplies  the  wants  of  either,  or  of  their 
landlord  ?  Does  it  not  concern  the  whole  circle  of  neighbours 
and  their  dependents  ?  Does  it  not  concern  parson  and  deric, 
beadle  and  pew-opener,  churchwarden  and  overseer,  the  rate* 
payer  and  the  claimant  upon  rates?  Does  it  not  coneem  the 
whole  parish  directly,  often  the  whole  union ;  indirectly  the 
whole  county,  the  whole  countiy  itself  t  Surely,  never  by 
any  possibility  will  your  human  A  in  reference  to  land  be 
exactly  equivalent  to  your  hiunan  B.  He  must,  in  reference 
to  that  £10,000  Dale  estate  of  his,  be  more  or  less  giai^nng 
or  more  or  less  liberal ;  more  or  less  improving  or  more  or 
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less  fltick-ih-the-mud ;  more  or  less  game-preserving ;  more  or 
less  resident ;  more  or  less  shrewd  or  careful  in  the  choice  of 
agents,  tenants,  and  dependants ;  more  or  less  provided  with 
wife,  children,  and  kinsmen ;  more  or  less  of  a  churchman ; 
more  or  less  upright  and  high-toned  than  W  who  preceded 
him,  or  B  his  successor.  And  every  shade  of  difference  in  any 
one  of  these  respects,  and  in  many  others  which  might  be 
enmnerated,  will  exerciBe  an  influence  for  good  or  for  evU 
upon  all  connected  with  that  land,  knowing  it,  hearing  of  it. 
XII. — ^No  doubt  the  individual  stockholder  A  differs  in  aU   Theimportanco 

^  of  the  partlculAr 

perK>nal  respects  from  the  individual  stockholder  B,  just  as  ownership  of  land 

*  ^     »  ^      '    ^  a  result  of  Ita  ape- 

much  as  if  they  were  landholders.    No  doubt,  in  all  those  «**<5  character. 

personal  respects  they  exercise  an  influence  over  those  who 
surround  them  just  as  various,  with  every  shade  of  difference, 
as  in  the  former  case.  But  it  is  an  influence  entirely  discon- 
nected with  the  subject-matter  of  property  itself;  an  influence 
to  which  the  nearest  parallel  in  the  case  of  land  would  be  that 
of  a  flunily  of  perpetual  hereditary  absentees,  whose  estates 
are  managed  by  agents  with  whom  they  never  meddle; 
though  even  there,  the  instant  there  is  a  change  of  agent,  the 
difference  recurs.  Stock,  it  is  evident,  is  not  occupied; 
cannot  be  drained ;  cannot  be  improved ;  grows  neither  crops 
nor  weeds ;  breeds  neither  sheep  nor  partridges ;  is  subject 
to  no  rights  of  common,  rights  of  way^  nor  ancient  lights ; 
harbours  no  paupers;  is  not  assessed  to  poor-rate;  spreads 
out  no  sites  for  church  nor  chapel ;  above  all,  has  no  neigh« 
boun. 

XHL — ^Tfaat  the  peculiar  advantages  of  the  stock-registry  Theiiodc-retrfs. 
system  are  essentiallv  bound  up  with  the  unspecific  character  to  work  when  tuo 

,  ,  ■tockbeoomea 

of  the  property,  is  shewn  by  a  simple  fact.  The  instant  the  etoci  •pedflc 
Ueomes  specific  Ae  system  ceases  to  wori,  and  the  one  adopted 
is  modelled  upon  the  poor  old  despised  one  of  land  titles* 
Step  aside  from  the  mere  debtor  and  creditor  relation  of  the 
Baidc  towards  the  fundbolder,  that  moment  you  Mi  back 
upon  parchments  and  stamps,  solicitors,  counsel,  abstracts, 
drafts^  iuterviewBy  lawyers'  letters.  When  the  question  is  no 
longer  only,  ''Who  is  entitled  to  receive  in  Threadneedle 
Street  the  dividend  aocruing  next  half-year  ?  "  but  ^'  Who  is 
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entitled  to   the   stock    itself?     Is    the    dividend  receiver 
entitled  to  take  it,  or  must  he  hand  over  income  or  capital 
to  another?     If  he  has  to  hand  it  over,  to  whom?  when? 
in  vrhat  proportions  P  under  what  conditions  ?  "    When  these 
questions  have  to  be  put,  I  say,  there  is  really  not  much  to 
choose  between  the  complexities  of  the  processes  of  owner' 
ship,  as  respects  stock  or  land,  beyond  such  advantages  as 
arise  from  the  peculiar  character  of  the  properties — ^the 
corporeal  nature  of  the  one,  the  incorporeal  nature  of  the 
other.    The  ownership  of  stock,  it  is  obvious,  cannot  be  com- 
plicated with  any  questions  connected  with  corporeal  occu- 
pancy, such  as  rights  of  way,  acreage,  boundaries;   being 
unimprovable,  stock  is  not  leased  out,  whether  upon  building 
leases  or  at  rack-rent.    But  putting  all  this  class  of  questions, 
which  do  not  in  the  least  flow  from  the  machinery  of  regis- 
tration, out  of  the  way,  it  will  be  found  that  the  title  to  a 
reversionary  interest  in  stock  is  often  quite  as  complicated, 
requires  quite  as  long  an  abstract,  as  that  to  a  reversionary 
interest  in  land.    For  the  purposes  of  such  a  title  the  stock 
registry  system  is  utterly  unavailable ;  nay,  the  very  entries 
of  the  Bank-books  as  respects  the  specific  stock  to  which  they 
relate,  every  thing  as  between  the  Bank  and  the  dividend 
receiver,  are  almost  as  nothing,  are  seldom  even  recorded 
except  the  last.    The  abstract  teUs  the  story,  for  instance, 
how  so  much  stock  was  settled  thirty  or  forty  years  ago  by 
will  or  deed,  in  more  or  less  strict  settlemeut ;  what  appoint* 
ments  have  been  made;  what  marriages  and  deaths  have 
taken  place;  what  settlements,  mortgages,  appointments  of 
new  trustees,  &o.,  have  been  executed  since  then,  so  as  to 
show  a  title  in  certain  persons  to  an  aliquot  portion  of  the 
whole  at  the  present  day,  on  the  dropping  of  a  life  or  the 
occurrence  of  some  other  contingency.    A  single  statement, 
that  the  fund  stands  now  in  the  names  of  the  last-appointed 
trustees,  will  generally  be  all  the  notice  it  takes  of  the  Bank 

Thesteck-reglv  register. 

rfth?rightSf^  XIV. — From  whence  we  may  draw  the  conclusion,  that  the 
md^f^Ite^^  Btock-registry  system  is  only  so  perfect  because  it  is  incom- 
mmeduoeauena.  ^^^^ .  becausc  it  resolutcly  eliminates  (otherwise  than  in  the 
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shape  of  a  distringas)  all  the  incidents  of  ownership,  all  the 
elements  of  title,  except  the  single  one  of  the  right  of  receiv- 
ing dividends,  and  the  right  q^  absolute  immediate  alienationj 
as  connected  with  the  former*  That  suoh  is  the  character  of 
the  stock-registry  system,  the  more  aoute  reformers  of  the  new 
school  freely  admit.  That  registrati(m  of  land  titles  should 
be  confined  to  this  single  right  of  immediate  alienation,  since 
a  right  of  receiving  rents  or  profits  at  the  registry  office  is 
practically  out  of  the  question;  that  the  whole  remaining 
processes  of  ownership  should  lie  outside  of  the  register,  seems 
to  them  the  ideal  of  title  to  land,  as  it  is  the  reality  of  title  to 
stock.  I  do  not  say  whether  they  are  right  or  wrong.  But 
let  us  clearly  see  that  the  system  thus  held  up  for  our  ad- 
miration is  one,  the  very  reverse  of  what  ignorant  men 
might  often  suppose  it  to  be  firom  the  declamation  in 
filvour  of  it;  a  system  of  secresy  of  title,  and  not  of  noto- 
riety; a  system  in  which  the  real  owners  of  property 
would  he  any  where  bat  upon  the  regbter ;  and  in  which,  I 
suppose,  three-fifths  of  the  nominal  ones  would  be  liable  at 
once  to  the  penalties  of  the  Fraudulent  Trustees'  Act  if  they 
dared  to  appropriate  to  themselves  a  portion  of  that  to  which 
their  right  is  registered  (a). 

XV. — It  is  worth  while  dwelling  a  moment  on  this  point,  twM?*Swnc?«hi^ 
that  we  may  steer  dear  of  a  confusion  into  which  the  reformers  Soleiution!^^^  ^' 
themselves  often  unconsciously  slide,  between  ownership  and 
the  right  of  alienation,  two  things  which  should  be  carefully 
dbtinguished*  For,  although  the  right  of  alienation  is  no 
doubt  in  theory,  and  in  the  practice  of  our  own  country,  one 
of  the  incidents  of  oi^oiership,  and  generally  the  best  test  of 
it,  yet  it  is  an  essentially  separiible  incident,  a  frequently 
inapplicable  test*   Although  Mr.  Wilson  tells  iis  that  this 

(a)  It  wiU  be  seen  that,  for  the  sake  of  simplicity,  alienations  of  stock  ia 
the  fiinds  are  treated  of  in  this  paper  from  the  point  of  yiew  of  transfer  onljr, 
proper!/  so  called.  The  Bank,  in  fact,  recognlaes  no  other  form  of  alienation, 
though  it  takes  cognizance,  by  methods  peculiar  to  itself,  of  modes  of  trans- 
mission otherwise  than  by  transfer.  I  hare  equally  treated  of  landed  pro- 
perty under  its  typical  shape  of  land,  excluding  specialtiea  as  to  houses  &c. 
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right  (a)  ^  is  essentially  a  simple  act,  whether  the  property  dealt 
with  be  an  apple,  or  a  railway  share,  or  a  freehold  estate ;" 
so  that  '^  the  means  of  exercising  it  ought  also  to  be  uniformly 
simple,"  I  will  undertake  to  say,  as  respects  land  more  es* 
pmaUy,  that  there  is  no  country  in  the  world  possessing  the 
semblance  of  civilisation  and  l&w  in  which  it  has  not  been  sub* 
ject  to  special  restrictions  in  its  exercise  by  the  owner ;  none  in 
which,  at  one  time  or  another,  it  has  not  been  well  nigh  whdly 
withheld  from  him.  Would  you  have  denied  the  ownership  of 
the  tenant  in  tail  under  the  old  law  t  Yet,  until  the  devices 
of  the  fine  and  common  recovery  sprang  up,  his  ownership  did 
not  comprise  the  right  of  alienation.  Would  you  say  that  the 
Duke  of  Marlborough  is  not  owner  of  Blenheim,  nor  the  Duke 
of  Wellington  of  Strathfieldsaye  1  Yet  their  estates  are  inalien- 
able to  this  hour.  In  fiict,  if  we  once  attempt  to  put  apples 
and  land  on  the  same  level,  the  rights  of  alienation,  the  means 
of  exercising  which  we  are  told  should  be  uniform  as  to  both 
properties,  are  absolutely  unassimilable.  Mr.  Wilson  him- 
self proves  it ;  for,  after  claiming  such  uniformity,  he  proceeds 
straightway  to  construct  a  whole  blue-book  of  forms  affecting 
more  or  less  directly  the  means  of  exercising  the  right  of 
alienation  over  land, — and  does  not  give  the  least  hint  of  thm 
application  or  applicability  to'apples  (6). 
The  Npantion  XYI. — It  is  most  true,  indeed,  that  the  separation  between 
the  rij{ht  of  ai  len-  Ownership  and  the  riirht  of  alienation  is  characteristic  of  modem 

etlon   character-  ,  ,  • 

iwa.*^  mocem  English  society.  In  the  history  of  human  advancement,  the 
right  of  property  appears  to  go  on  always  resolving  itself 
more  and  more  into  separate  elements.  It  is  first  bound  up 
with  actual  occupying  possession,  a  stage  which  has  left  its 
trace  to  this  day  in  our  conveyancing  language ;  what  a  man 
holdsy  that  he  has*  Then,  as  some  kind  of  authority  of  man 
over  man,  some  kind  of  trust  between  man  and  man  grows 
up,  possession  or  occupation  is  severed  from  property;  the 

(a)  In  his  "  Letter  to  Mr  Conlson,*'  of  the  10th  July,  1847,  printed  in  the 
appendix  to  the  Report  of  the  Begistration  and  Conyejancing  Oommiasion^ 
p.  244  (1850). 

(6)  See  appendix  to  Report  of  Registration  and  ConTeyaiHsing  Commission^ 
p.  247. 
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rekfion  of  lord  and  taumt  ^ringt  up;  a  man  holds  of 
aoother.  liie  next  step  seren  the  right  of  property  from  its 
benefits;  the  man  holda  ioihtmu  c>^  another.  Hie  legislature 
steps  in,  and  violently  eudeavoun  to  reunite  the  severed 
elements ;  but  the  praetice  of  tnuU  mocks  the  effort  of  the 
Statute  of  Uses,  and  extends  the  severance  between  the  tech- 
nical and  the  beneficial  ownership  to  possessory  interests 
likewise.  Lastly,  the  growth  of  povfers,  enlarging  and 
systematizing  the  hint  contuned  in  the  old  common  law 
authority,  affords  the  means  of  severing  the  right  of  alienation 
in  all  its  degrees  from  any  of  the  other  rights  of  ownership ; 
so  that  one  man  shall  have  the  right  of  aliening  for  years, 
others  in  fee,  whilst  the  beneficial  ownership  shall  be  in 
a  third ;  the  actual  possession  being  all  the  while  in  other 
parties,  «nd  the  rights  of  it  often  as  variously  distributed  as 
those  of  property  itsel£  Whilst  the  whole  vast  mass  of 
wealth  which  the  nii^on  has  oreated  by  charge  upon  ita 
lev^nues — ^the  public  ftmcls — ^is  held,  as  we  have  seen,  upon 
the  express  principle  of  entirely  severing  the  immediate  right 
of  alienation  from  the  other  elements  of  ownership ;  so  that  I 
suppose  many  fewer  people  in  Rngland  have  the  right  of  solely 
disposing  of  any  ConsoU  which  they  iqay  call  their  own, 
thfltt  have  some  share  in  the  right  of  disposing  of  those  of  other 
people,  repstered  in  the  ni^es  of  trqstees  in  the  Bank  books. 

XVII* — So  little  has  this  separation  of  rights  to  say  to  the  ^^^^^^5^***^^ 
particular  machinery  adopted  for  carrying  it  out,  that  the  same  "pj^  ^^  ^ff^n^ 
result  is  palpably,  to  a  great  extent,  attained  in  respect  of  S^£j7gi?r^ 
land  by  means  of  entirely  opposite  machinery «    We  speak  of '^'^'°* 
English  landowners.    Whom  do  we  mean  by  the  term  ?    Is 
it  the  few  holders  of  onincumbered  beneficial  fee-simples  ?   Is 
it  the  will  or  settlement  trustees — ^the  mortgagees — ^in  whom 
the  right  of  alienation  is  vested  in  probably  seven  cases  out 
of  ten?    By  no  means.    In  using  the  t^m,  we  speak  of  those 
who  exercise  the  practical  daily  rights  of  ownership,  generally 
mioQs  that  of  alienation  in  fee ;  the  mortgagors  left  in  pos- 
session ;  the  cestui  que  trust  tenants  for  life  and  tenants  in 
tail ;  the  long  leaseholder  even,  when  he  exists.    It  is  by  no 
slovenly  concession  to  popular  usage,  but  through  a  fair 
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recognition  of  plain  facts,  that  acts  of  parliament  have  <^Iate 
years,  in  their  interpretation  clauses,  admitted  definitions  of 
*^  owners  "  which  include  classes  of  persons  wholly  deToid  of 
the  right  of  alienation  over  the  land. 
Differenee  of  XVIII. — We  may  obscrvc  by  the  way  (though  the  remark 
ing  the  same  end,  would  carrv  US  baok  to  an  earlier  stage  of  this  inquiry),  that  i^ 

■n   argument  of .  /  s^  r  i       i        i 

dJfferenoefai sab- in  etfect,  the  stock-^rausfer  system  however  pertect,  the  land- 
transfer  system  however  clumsy,  really  attain  so  far  the  same 
end,  in  separating  the  right  of  alienation  from  the  other 
processes  of  ownership,  the  doubt  at  once  arises  whether  the 
diversity  in  the  two  may  not  be  justified  by  some  cardinal 
difference  in  the  subject-matter  with  which  they  deal,  such 
indeed  as  we  have  found  already  to  exist.  But  some  little 
attention  requires  yet  to  be  bestowed  upon  the  particular  means 
by  which  the  absolute  separation  of  rights  is  effected  under 
the  stock-transfer  system. 
inrentonof  or-     XIX. — If  wc  look  iuto  that  systcm.  WO  shall  find  that  its  easy 

dlnary  nika  by  .  .  .  . 

wM^^e  atock.  working  depends  upon  an  absolute  inversion  of  the  ordinary 
voru.  phenomena  of  human  action — the  ordinary  rules  of  universal 

law.  ^'  The  borrower,"  Solomon  tells  us,  ^^  is  servant  to  the 
lender  ;'*  as  between  that  gigantic  borrower  the  Bank  of  Eng- 
land and  its  creditor  fundholders,  there  is  not  a  red-coated 
porter  in  the  service  of  the  borrower  who  does  not  visibly 
deem  himself  quite  the  superior  to  any  individual  lender.  The 
creditor,  under  any  system  of  jurisprudence  in  the  worlds 
retains  possession  of  his  securities  against  the  debtor.  Here 
the  creditor  is  content  to  rest  his  sole  title  on  the  entries  in 
his  debtor^s  books.  The  ordinary  debtor  pays  the  wrong  man 
at  his  peril,  if  he  knows  who  is  the  right  one.  Here,  the  right 
man  is  simply  the  man  in  the  debtoi^s  books;  the  debtor 
absolutely  refuses  to  take  cognizance  of  any  claim  beyond, 
otherwise  than  by  way  of  a  caution  to  himself,  and  you  may 
stand  by  and  see  your  trustee  put  your  dividends  in  his  pocket, 
openly  defying  you  to  extract  them  from  thence ;  you  may 
protest  as  much  as  you  please  there  and  then  against  his 
receiving  them — your  great  debtor  is  blandly  indifferent,  and 
pays  absolutely  no  attention  to  your  claim,  unless  it  comes  in 
the  shape  of  some  peculiar  legal  process. 
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XX. — ^It  seems  to  be  admitted  nearly  by  all  persons  now-    The'-peetiMwi- 

,  -  .  .  -  ,/./.,  .  tlM  of  the  itoek. 

a^daysy  that  without  reference  to  the  form  of  the  registry,  Sf "^JiUSJ^^ 

these  peculiarities  must  be  embodied  in  a  land-register  so  far  ^^<^  ^^^ 

as  its  character  will  admit;  that  title  must  consist  solely  or^i«to>»<>- 

mainly  of  the  entries  in  the  register^  whether  those  entries 

consist  of  whole  deeds  or  of  the  merest  references  to  them ;  that 

the  register  must  prevail  against  notice  ;  whilst  the  nearer  the 

land-r^bter  approximates  to  the  stock*re^ter,  the  more 

rigidly  must  it  exclude  equitable  interests  and  claims.    But 

these  peculiarities  of   the  stock-register^    which,    however 

abnormal  in  themselves^  are  yet  perfectly  simple  and  natural 

when  flowing  from  the  relation  between  a  debtor  like  the  Bank 

of  England,   representing,  in  fact,  the  whole  nation,  and 

thereby  almost  all-powerful,  and  at  all  events  implicitly  to  be 

trusted,  and  creditors  who  are  but  individual  members  of  the 

nation,  cannot  flow  in  like  manner  firom  the  constitution  of 

the  land  register,  however  closely  modelled  upon  the  stock- 

roister,  since  the  former,  as  I  have  shown  already,  cannot  be 

based  upon  the  like  relation.    You  may  place  the  nation 

behind  it,  but  the  nation  will  not  owe  the  land  which  it  may 

include,  but  only  a  paper  record  of  that  land. 

XXI. — ^The  question  then  arises,  upon  what  principle  can    can  the  uad. 
the  land-register  be  based,  so  as  to  put  into  it  those  peculiarities  ^^£?^d!!tto^ 
of  the  stock-register  which  are  the  very  oil  to  its  machinery,  SmIk?*"*  *^' 
but  which  are  there  the  mere  results  of  the  cardinal  relation 
on  which  it  turns  t     Can  we  base  the  land-register  on  the 
relation  between  vendor  and  purchaser  ?    In  other  words- 
can  we  transform  that  which  is  a  mere  incident  in  the  stock- 
register  into  the  very  foundation  of  the  land-register  f   To  this, 
in  truth,  all  the  practical  efforts  of  the  new  reformers  have 
been  more  or  less  directed. 

XXII. — ^Now,  assuming  the  construction  of  a  land-register  The  ptimmy 
on  the  basis  of  the  relation  between  vendor  and  purchaser,  com-  S^ion.^ 
pletely  separating  the  right  of  immediate  alienation  from  the 
other  incidents  of  ownership,  the  specific  character  of  the  land 
q>pose8  a  primary  dijfficulty  as  to  identification.  In  a  pur- 
chase of  Consols  the  amount  purchased  is  every  thing ;  it  is  a 
matter  of  absolute  indifference  to  the  purchaser,  and  practt- 
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cally  he  does  not  eyen  know,  whether  the  property  be  that  of  A 
or  R  But  in  a  purchaae  of  lands  the  mere  acreage  is  nothing, 
the  identity  of  the  land  itself  every  thing.  A  thousand  acres 
of  Welsh  hills  may  not  be  worth  as  many  square  yards  of 
space  in  the  City ;  the  man  who  wants  arable  land  in  Essex 
does  not  know  what  to  do  with  Cornish  tin-grounds.  UnlesS) 
therefore,  the  register  starts  with  fixing  the  identity  of  the 
land,  it  may  be  absolutely  valueless.  The  clearest  stock- 
register  title  to  the  Dale  Close,  without  a  primary  identifica- 
tion of  ity  cannot  ptx>ve  that  the  Dale  Close  exists,  or  that  it 
is  not  included  in  the  equally  perfect  register-title  to  the  Hill 
Close  adjoining.  Nor  will  this  primary  identification  be  suffi- 
cient, unless  kept  up  and  corrected  from  time  to  time.  Every 
one  knows  how  subdivisions  of  property,  changes  and  sup- 
pressions ot  boundary,  remeasurements,  alterations  oi  name, 
destrdy  or  impair  identity,  mask  it  often  when  they  do 
neither ;  how  time  itself  seems  gradually  to  corrode  it.  It  is 
not  only  in  Normandy  that,  according  to  the  French  saybg, 
hedges  walk  {les  haies  tnarohent)^  nor  need  this  be  the  result  of 
dishonesty.  A  broad  hedge-row  is  thinned  from  one  side  till 
only  the  outer  veige  of  it  remains,  and  becomes  the  axis,  so 
to  speak,  of  a  new  growth  ;  the  boundary  line  between  two 
fields  shifts  with  it;  the  ^'eight-acre  field"  becomes  perhaps  a 
rood  laiger ;  the  ^^  three-acre  field"  beside  a  rood  smaller.  No 
one  takes  heed  so  long  as  the  two  form  part  of  the  same  head- 
ing ;  and  so  the  process  goes  on  until  the  ^'three-acre  field*' 
•looks  so  small  that  it  is  thrown  into  the  ^'five-acre  field"  adjoin- 
ing, and  so  vanishes  bodily  finom  the  &ce  of  the  eai*th.  Bat 
all  this  while,  unless  some  means  of  taking  note  of  these 
changes  is  at  hand,  the  same  ^'three-acre  field"  may  remain  on 
the  register  as  a  substantial  entity  with  a  perfect  title  to  it, 
and  may  be  bought  and  sold  with  the  most  perfect  secu- 
rity against  all  manner  of  risks — except  the  one  of  its  non- 
existence. 
**2u«SrtJ!?^  XXin. — So  long  as  renters  are  merely  local,  I  suppose  the 
nMav^entw.  diflicultics  of  identification  are  comparatively  little  felt,  or  aw 
supplied  by  notoriety.  Hence,  I  take  it,  the  small  amount  of 
practical  mischief  which,  so  far  as  I  am  a?rare,  has  ever  arisen 
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£rom  the  lax  desciiptioiia  of  the  eonrtrroUs  intliecaaeofoopy^ 
holds.  Hence,  no  doubt,  the  explanation  of  the  drcumstanoe 
that  the  momentous  neceBiity  for  a  good  landpr^iater  of  a 
primary  and  constantly  corrected  identification  of  the  hind 
wdghed  ao  little  in  the  eyes  of  Mr.  Duval  and  the  Beal  Pro- 
perty Gommiauoneis.  To  the  itegistration  and  Conyeyanoing 
Comaaamn  bdongs  the  credit  of  having  brought  this  point 
into  ML  light ;  and,  whatever  the  Solicitor*general  may  say, 
it  is  practically  essential  to  such  identificiition  that  it  should 
he  based  upon  a  strictly  accurate  map.  The  map  is  not 
abwlutdy  essential  in  this  lenae,  that,  given  $»aetbf  all  the 
bttrings  and  all  die  calculations  upon  which  it  is  basedy  if  you 
can  put  them  exacUjf  into  woids,  yoq  may  possibly,  by  means 
of  a  veiy  long  description  very  difllcult  to  follow,  identify 
thehmd  as  well  as  with  a  plan  of  half  a  dos^n  strokes  which 
the  eye  takes  in  at  a  glance.  But  the  map  is  praeiieally  ^sen- 
tial  in  this  sense — ^that,  inasmuch  as  the  perfectly  accurate 
description  presupposra  all  the  labour  upon  which  the  map  itself 
woqU  be  fonndedy  it  is  purely  childish  to  throw  away  that 
labour,  as  far  as  one  can,  by  founding  upon  it  Bomething 
Qtteily  unwieldy  and  perplexing  when  compared  with  the  map 
itself. 

XXIV. — ^This  absence  of  providon  for  identification  of  the  m^?^^ 
land  by  means  of  a  map  is,  in  my  eyes,  the  great  blot  in  Mr.  Socklre^Ster* 
DuvaPa  scheme,  as^a  register  of  the  ownership  of  land  intended  '^'*^' 
to  record  all  the  processes  of  title.  But  if  it  be  a  blot  in  such 
a  register,  how  much  more  must  it  be  so  in  any  register  which 
shonld  profess  to  be  based  upon  the  stock-transfer  system, 
and  to  record  only  the  mutations  of  the  right  of  immediate 
alienation  1  The  often  very  loose  approximations  to  identity, 
which  we  arrive  at  under  the  present  practice,  are  derived 
from  a  comparison  of  all  the  different  elements  of  title,  nega^ 
ti?e  as  well  as  positive ;  not  only  from  leases  or  settlements, 
bat  firom  old  plans  annexed  to  particulars  of  former  sales, 
from  awards,  private  acts  of  parliament,  and  the  like :  they 
are  inferred,  more  or  less,  from  the  mere  facts  of  sale,  pur- 
chase, inclosure,  Ac.  Many  of  these  sources  of  identification 
could  scarcely  be  supplied  even  by  the  most  voluminous 
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register  of  deeds ;  but  how  would  it  be  possible  to  proceed 
without  themy  in  case  onlj  absolute  izmnediate  ahenations 
were  recorded  ?  Another  clue,  which  it  is  always  most  unsafe 
to  neglect;  is  generally  included  in  the  very  description  of 
the  land:  yiz.^  the  indication  of  actual  occupancy.    If  yoa 
can  find  an  occupier,  you  are  sure,  in  the  first  place,  that 
there  is  really  something  to  occupy ;  you  are  generally  cer- 
tain that  he  knows  what  is  included  in  his  occupation^  as 
well  as  who  preceded  him  in  it ;  and  so  you  are  able  to  apply 
a  practical  test,  geuerally  not  unsatid^tory,  to  the  state- 
ments of  the  title-deeds.    Indeed,  there  are  cases  in  which 
occupancy  forms  really  the  sole  basis  of  identification :  witness 
the  before-quoted  instance  of  copyholds,  in  which  tenements 
change  hands  with  very  tolerable  security,  under  descriptions 
which  no  more  resemble  the  fact  than  a  tea-kettle  resembles 
a  fishing-rod. 
Tf  eridenee  of     ^  ^Y* — I  doubt,  indeed,  whether  even  the  most  perfect  mi^ 
'^J!S!^!JS:^  will  ever  habitually  dispense  purchaseis-even  when  every 
MiirJaflBctoiS^'*  device  that  wisdom  can  suggest  has  been  adopted  to  render 
land  marketable — from  actual  inspection,  otherwise  than  during 
a  crisis  of  land-fever.    Lots  in  the  ^^  Grarden  of  £den''  may 
be  bought  unseen  by  unwary  Chuzzlewits ;  nor  have  I,  in- 
deed, any  doubt  that  estates  in  New  Zealand  or  Australia 
have  been  sold  in  this  country,  with  perfect  good  fiuth,  to 
purchasers  who  have  never  set  their  foot  at  our  Antipodes ; 
but  these  are  merely  the  exceptions.    In  the  ordinary  courae 
of  things,  a  man  will  see  land  before  he  buys  it ;   he  will  go 
over  it,  make  inquiries  of  the  tenant,  generally  try  to  pump 
one  or  more  thitd  persons.    At  any  rate,  in  the  absence  of 
a  map,  evidence  of  occupancy  is  the  only  resource  to  fiJl 
back  upon  under  a  register  on  the  stock^re^try  principle, 
excluding  retrospective  inquiry.    From  the  moment  this  is 
so,  your  land-register  is  no  more  self-sufficient,  self-contained; 
from  the  moment  this  is  so,  you  admit  that  the  assinulatang 
land  to  stock,  in  its  immediately  marketable  character,  is  a 
fallacy.    The  specific  nature  of  the  land  re^tsserts  ita  dwns 
as  against  your  most  perfect  system  of  record*    ^^Me,  m^ 
Qidwm!^  ^  seems  to  cry  to  the  purchaser ;  ^*  I  am  no  fictioo^ 
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vluch  a  pen-stroke  creates,  which  a  pen*fitroke  destroya  I 
am  red  property^  Your  register  is  my  serruit^  not  my 
master;  it  is  made  to  iacilitate  the  enjoyment  of  me,  not  to 
deteraiine  its  condidons."  The  landowner  will  not  be  able 
to  go  into  the  city  at  eleven  o'clock,  and  come  away  at  a 
qoarter  past  eleven,  having  signed  a  transfer  of  his  land,  and 
with  the  money  in  bis  pocket — which  is  what  we  began  by 
sighing  for — ^unless  he  shoold  chance  to  light  upon  the  very 
man  who  knows  the  land  and  wants  it.  Thai  hope  must  be 
given  up  altogether  as  a  mere  lovely  dream* 

XXVI. — But  now  the  question  arises — ^Evidence  ddwn  the  £2"??^'** 
Tester  being  admitted  as  necessary  to  complete  it,  how  fiur  is  ^^  ^  *J 
fioch  evidence  to  be  allowed  to  correct  or  otherwise  affect  it  t  •««*«»^» 
I  go  down  into  Shropshire  to  see  if  the  Dale  Close  be  reaUy 
the  Dale  Close,  situate  in  such  a  parish,  bounded  and  occu- 
pied as  described.  I  speak  with  John  Thomas,  the  occupier, 
who  tells  me,  of  his  own  accord,  that  he  holds  under  a  fifteen 
yean'  lease.  I  notice,  when  I  come  upon  the  premises,  that 
men  pass  to  and  fro  upon  a  certain  line  through  it ;  that  there 
is  at  least  tke  assumption  of  a  right  of  way.  The  registry- 
confined  to  entries  of  immediate  absolute  alienations — conveys 
no  Unt  of  John  Thomas's  lease,  or  of  any  right  of  way.  Am 
I,  m  buying  the  land,  to  have  the  right  of  turning  John 
Thomas  oat  the  next  day  t  am  I  to  have  the  right  of  treating 
til  passers-by  as  trespassers  ?  or  must  my  purchase  be  subject 
to  the  tenant's  interest,  to  the  public  servitude?  The  more 
ahsolate  partisans  of  registration  say  at  once — ^No;  unless 
either  is  protected  by  a  caution  or  caveat.  The  stock-registry 
BTstem  says  decidedly — ^No.  The  answer  may  be  a  right 
one;  but  observe  where  it  leads  you.  It  leads  you  to  extend 
to  qnestions  of  corporeal  occupancy  and  enjoyment  a  rule 
boiTowed  from  a  subject-matter  absolutely  incapable  of  cor* 
poreal  occupancy  and  enjoyment ;  it  leads  you  to  reject 
notice,  not  only  in  the  very  act  of  receiving  it,  but  in  the 
▼ery  act  of  seeking  it.  You  are  obliged  to  verify  on  the  spot 
whether  the  Dale  Close  be  really  the  Dale  Close  occupied  by 
John  Thomas ;  you  reAise  to  hear  on  the  spot  how  John 
Thomas  occupies  it— -to  see  how.  it  is  used. 
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mfttSliSfSJSSl  XX Vn. — WeU,  it  may  be  said,  reserve  all  questions  of  occu- 
SSSdeT'^M  w  P^'^^y  proper,  as  the  Solicitor-geiieral's  bill  does ;  ret«n  the 
Utter  Kottc*.  exclusion  of  notice  for  all  beyond.  I  had  occasion  to  consider 
this  question  oiureiully  some  years  back,  and  the  misfortune  to 
differ  firom  some  whose  authority  and  whose  experience  I 
should  have  most  gladly  deferred  to.  I  came  to  the  old- 
fashioned  conclusion  of  our  law,  that  notice  must  prevail 
flj^st  the  registry,  provided  that  notice  be  aettuiL  The 
giieat  mischiefs  wliich  undoubtedly  have  flowed  from  the  doc- 
trine of  equitable  notice,  appear  to  me  to  arise  entirely  through 
the  carrying  of  men's  knowledge  from  the  indicative  into  the 
oonditional — from  what  a  man  has  known  to  what  he  might, 
could,  should,  or  vronld  have  known ;  and  the  best  idea  of 
constructive  notice  perhaps  which  can  be  given  is,  thai  it 
is  not  notice  at  alL  But,  wherever  there  is  actual  knowledge 
or  notice,  there  it  seems  to  me  that  no  mere  written  entry 
in  a  book  can  be  allowed  to  blot  it  out, 'in  the  eyes  of  the 
law,  from  the  mind  that  holds  it.  Suppose  your  intending 
purchaser,  on  his  visit  to  the  Dale  ClosC)  learns  that  his  in- 
tended vendor,  the  registered  ownei^,  is  a  trustee  selling  in 
breach  of  trust ;  that  some  caution  which  should  appeal^  on 
the  register  has,  by  mistake  or  accident,  fiuled  to  be  entered: 
is  this  knowledge  to  go  for  nothing,  whilst  knowledge  of  the 
actual  cticumstances  of  the  land  is  taken  at  its  fiiU  value, 
perhaps  also  that  of  all  matters  delating  to  occupancy  ?  To 
draw  a  line  between  the  two  seems  to  me  wholly  arbitrary. 
To  treat  either  as  nugatory  is  surely  equally  dishonest. 
The  txcHurion  XXYilL — ^Aud,  iniieed,  it  is  worth  wl^ile  observing  that 
^J^.regirte?,  •  the  cxolusion  €£  notice  as  agunst  the  regbter  is,  in  the  stock- 
SuTftcta.  register  system,  founded  upon  quite  another  principle,  is  justi- 
fied by  quite  another  set  of  circumstances,  than  it  can  be  in  a 
land-r^ister.  The  notice  thire  excluded  is  the  notice  of  the 
debtor,  the  Bank ;  here  there  is  no  debtor  to  be  exempted 
firom  it.  As  between  vendor  and  purchaser  of  stock,  it  is 
really  no  law  nor  regulation  which  excludes  it,  but  the 
practice,  of  the  Stock  Exchange,  the  very  course  of  human 
transactions.  Purchaser  A  knows  nothing  of  vendor  B; 
nothing  even  of  what  vendor  B  has  to  selL    The  £lO»000 
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Consols  which  he  buys  may  be  the  property  of  half-a-dozen- 
different  owners  ;  £59000  of  the  £10,000  may  be  part  of 
another  sum  of  £10,000,  sold  by  B  to  half-a-dozen  different 
pmchaaers,  including  himself — ^all  the  sellers  and  all  the  pur-* 
chasers  being  equally  ignorant  of  each  other,  and  of  any  thing 
bat  their  own  particular  act  of  buying  or  selling.  B  may 
be  a  trustee,  firaudulently  appropriating  trust  moneys ;  but 
his  Tery  broker  need  know  nothbg  of  the  firaud :  nor  would 
his  knowledge  of  it,  eyea  if  he  had  any,  be  that  of  the  pur- 
chaser's broker  or  of  the  purchaser  himself.  K,  indeed,  you 
could  imagine  a  case  in  which  the  knowledge  of  a  dishonest . 
act  were  traced  through  all  the  foinr  links  of  the  chain,  from 
the  vendor  through  both  brokers  to  the  actual  purchaser, 
who  could  doubt  but  that  a  court  of  equity  would  giye 
relief  in  some  shape  or  other  ?  But  what  would  yon  require 
to  do  for  such  a  purpose  ?  You  would  require  to  eat'^mark 
the  particular  stock ;  in  other  words,  to  strip  it  of  its  general 
character,  as  a  mere  aliquot  part  of  an  aggregate  mass  of 
aminities^to  render  it  specijie.  Once  do  that,  and  your 
notice  attaches. 

XXIX. — Now,  if  this  be  the  case,  is  it  not  wholly  artificial    The  exdwion 
and  illogical  to  say,  that  that  which  is  a  mere  result  of  fitcts  in  mry  to^e°^ 
the  instance  of  stock,  and  is  so  essentially  connected  with  the  «don^reiaion 
unspecific  character  of  stock,  that,  if  stock  could  once  be  pnrohMec 
made  specific  without  alteration  of  the  present  law,  the  result 
would  cease  to  foHow — ought  to  be  applied  by  law  to  land,  the 
spedfic  substance  par  eaeellenciy  as  an  arbitrary  rule  running 
in  the  Tery  teeth  of  daily  facts  T    Yet  I  quite  admit  that,  if  the 
relation  between  vendor  and  purchaser  is  to  be  the  foundation 
of  the  stock  register— if  its  sole  or  main  purpose  be  to  make 
hmd  marketable,  and  emulate,  as  nearly  as  possible,  the  ease 
of  transfer  <^  funded  prc^rty, — the  rule  of  the  exclusion  q£ 
notice,  however  arbitrary,  however  unjust,  is  a  necessary  one  (a). 
I  am  far  firom  saying  that  such  ezchunon  is  imprBcticable» 
whatever  may  be  the  logical  results  of  the  specific  character 

(a)  Mr.  Wilion,  indeed,  it  should  be  obserred,  seems  bardlj  prepared  for 
the  ftbsohite  exdorion  of  notice. — See  Report  of  Registration  of  Title  Com- 
I,  p.  107. 
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of  the  land.  To  do  bo,  I  must  shut  my  eyes  to  the  yery 
stringent  registry  system  which  haii  been  appUed  to  a  subject- 
matter  quite  as  specific  as  land,  though  greatly  diffeiing  from 
it — I  mean  that  of  the  ship-registry  acts.  But  now  the  ques- 
tion arises,  which  appears  to  be  almost  entirely  oyerlooked 
now-a-days:  Is  the  relation  between  vendor  and  purchaser 
the  true  foundation  of  a  land-register  t  Should  its  sole  or 
mdin  purpose  be  to  make  land  marketable  ?  Does  land  exist 
midnly  to  be  bought  or  sold  ?  Quiet  assumptions  on  this  head 
form,  I  am  afraid,  one  of  the  very  premises  upon  which  the 
reasonings  of  the  new  school  are  based ;  it  is  this  vicious 
premiss  which  makes  those  reasonings  seem  irresistible^ 
atosk  exitte  to      XXX. — I  havc  endeavoured  already  (Nos.  X.  and  XI.)  to 

be    bought    and  ,  .  •  * 

Mid,    therefore  show  how  the  owuership  of  stock  in  the  funds  is  a  matter  of 

should  AkoTe  all 

^!!tiS  ^  ^°'  private,  the  ownership  of  land  a  matter  of  public^  or  at  least 
semi-public  eoncemment.    Not  that  the  whole  community  is 
not  interested  more  or  less  directly  in  the  manner  in  which 
every  individual  member  spends  his  income^  whencesoever  de- 
rived ;  but  that  in  the  one  case  the  sulq'ect-matter  of  owners 
ship,  and  the  relation  between  that  subject-matter  and  the 
income  derived  from  it,  are  essentially  invariable,  so  far  as  any 
efforts  of  the  owner  are  concerned ;  in  the  other  case  essentially 
variable.  The  most  virtuous  and  able  man  cannot  make  4^100 
Consols  yield  more  than  8  per  cent,  dividend,  the  wickedest 
fool  cannot  make  it  yield  less.     It  is  precisely  this  fixed,  in- 
variable quality  which  makes  stock  such  an  appropriate  mea- 
sure, sudh  a  delicate  test,  of  national,  we  might  almost  say  of 
universal,  credit  and  prosperity.     And  in  order  that  it  may  act 
as  such  a  measure,  such  a  test,  it  is  essential  that  it  should  be 
easily,  instantly  convertible.    Nor  is  it  less  natural  that  it 
should  be  converted,  that  absolute  immediate  alienation  should 
be  the  most  habitual  mode  of  dealing  with  it.    As  one  sum 
of  stock  is  as  good  as  another,  there  is  seldom  any  object  in 
maldng  any  particular  sum  the  subject  of  formal  security. 
When  you  want  to  raise  money,  you  sell  out  of  the  fimds, 
you  borrow  on  your  land.    Mortgages  of  stock  are  quite  the 
exception — mortgages  of  land^  practically  the  rule.    In  the 
present  state  of  the  world,  Consols  exist,  you  may  say,  to  be 
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bought  and  Bold,  just  as  a  measure  exists  to  be  used.  Bightly^ 
therefore,  is  the  stock-register  a  register  of  immediate  alien- 
ations onlj.  Rightly  does  the  right  of  alienation  in  respect 
of  it  take  precedence  of»  and  ahnost  absorb^  all  other  rights  of 
ownership  (a). 

XXXI. — ^But  in  the  case  of  land,  are  not  the  circumstances  exuJtoiSSii^ht 
absolutely  opposite  t  Land  surely  exists,  not  to  be  bought  and  SIJS?'  **'  *^ 
sold,  but  to  be  used  for  the  benefit  of  mankind ;  to  yield  food, 
fuel,  raiment,  shelter,  delight.  So  long  as  it  fulfils  these 
purposes  adequately,  there  is  not  the  slightest  reason  why  it 
should  be  sold ;  there  never  is  any  reason  why  it  should  be 
sold,  except  to  pass  from  the  hands  of  one  who  uses  it  to  less 
advantage,  into  the  hands  of  one  who  uses  it  to  more. 
Whilst  in  almost  every  case  the  mere  change  pf  ownership  is 
pro  tanto  an  evil — breaks  up  relations  which  should  be  per- 
manent ;  introduces  uncertainty  where  all  should  be  fixed  and 
certain.  Clearly,  if  the  perfect  cultivation  of  the  soil,  the 
welfare  of  the  population,  could  be  shown  to  have  for  their 
condition  that  land  should  be  inalienable,  it  would  be  the 
interest  and  duty  of  the  state  to  render  it  so.  Its  alienable 
quality  is  entirely  subordinate  to  the  question  of  its  beneficial 
use ;  and  I  can  conceive  of  no  more  frightful  and  anti-social 
state  of  things,  than  that  which  our  original  comparison  be- 
tween land  and  stock  implies  as  desirable— that  in  which  every 
estate  in  England  could  be  daily  quoted  at  the  Stock 
Exchange,  follow  in  value  all  the  ups  and  downs  of  the 
rumours  of  the  hour,  change  hands  half-a-dozen  times  a  day. 
If  we  could  suppose  this  possible — if  the  feverish  speculations 
of  Wall  Street  in  the  waste  lands  of  the  Far  West  could  ever 
be  applied  to  our  peopled  and  cultivated  soil,  the  price  would 
be  simply  the  disgrace  and  ruin  of  our  country. 

(a)  It  would  be  easy  to  show,  though  by  a  somewhat  different  set  of  con- 
siderations, that  the  pecollar  stringency  of  the  ship-registry  system  is  equally 
justified  by  the  essentially  mercantile  nature  of  the  subject-matter,  whilst  it 
is  rendered  in  great  measure  practically  ionoouous  by  a  peculiarity  which  is 
entirely  wanting  in  the  case  of  land ;  viz^  the  strongly  marked  individuality 
of  the  ship,  precluding  almost  erery  possible  question  as  to  identification ;  the 
existence  of  Lloyd's  register,  which  is  based  upon  that  individuality,  tending 
fcrtlier  to  restrict  the  need  of  specific  examination  or  inquiry. 
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Title  to  land      XXXIL — ^I  asdcrt,  therefore,  that  the  notioD  of  asniiiilating 
inu^t  be  roanded  sDecific  land  to  stock  io  point  of  title,  ownerahip,  faciUty  of 
transfer,  is  at  bottom,  under  our  present  social  system,  a  mere 
bubble  of  Capel  Court  speculation.    I  assert  that  the  clever 
and  good  men  who  no  doubt  have  entertained  it,  have  been  led 
astray  by  the  mercantile  tendencies  of  the  age,  by  its  dominant 
plutonomy ;  that  they  have  looked  on  the  question  firom  one 
point  of  view,  and  that  a  subordinate  one.    Permanence  of 
ownership  in  land,  I  assert,  and  not  perpetual  mutation,  is 
itself  a  good ;  mutation  is  only  good  when  it  is  the  change  to 
a  more  beneficial  ownership  than  the  existing  one ;  ease  of 
alienation  is  only  desirable  so  far  as  it  fiicilitates  such  changes. 
Title  to  land,  therefore,  and  consequently  registration  as  a  re- 
cord of  title,  must  be  founded  upon  ownership — ^not  upon 
alienation ;  it  must  aim  at  the  healthy,  secure,  improving  use 
of  the  land,  not  simply  at  the  ease  of  its  transfer.     Therefore 
I  take  it  the  register  must  be  inclusive — ^not  exclusive ;  it 
must  take  account  of  the  difierent  elements  and  modifications 
of  ownership — ^not  shut  them  out,  except  so  far  as  the  parties 
themselves  choose  to  do  so. 
Actual  notice      XXXIII. — ^Aud  therefi>re  also,  though  you  may  punish  for 
a^inrt  ^rre-  ncglcot  of  the  proccsscs  of  registration,  still  these  processes 
must  not  override  moral  right;  therefore  they  must  bow  before 
actual  notice,  even  when  it  does  not  take  the  set  form  of  a 
caveat.    The  man  who  takes  possession  of  property,  which  but 
for  some  legal  flaw  ought  to  belong  to  another ;  the  man  who 
pays  money  to  another,  knowing  that  a  third  person*  bat  for 
some  legal  flaw,  ought  to  receive  it,  is  a  dishonest  man.   Such 
things  must  take  place,  but  it  cannot  be  right  that  the  law 
should  sanction  them,  multiply  the  chances  of  their  occurraice. 
Such  things  must  take  place,  but  never  are  they  more  sure 
to  do  mischief  than  when  connected  with  land.     Do  you 
think  the  man  who  buys  Glass-house  Park  from  A  the  regis- 
tered owner,  knowing  that  A  has  sold  it  to  £,  and  taken  the 
money  for  it,  is  likely  to  be  a  good  landowner,  an  example 
to  his  tenants,  a  worthy  member  of  the  county  magistracy! 
Do  you  not  see  that  the  specific  character  of  land  mi^es  everj 
violation  of  public  morality,  in  reference  to  its  title,  sooner  or 
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later  notorious  1  Do  you  not  see  that  public  morality  ia 
poisoned  within  the  whole  area  of  that  notoriety,  every  timo 
that  such  yiolation  is  iovested  by  law  with  success  t  It  is  a 
perilous  thing  at  all  times  to  visit  the  breach  of  an  artificial 
nde  with  the  penalties  of  moral  turpitude ;  much  more  so 
when  the  effects  are  spread  over  so  many  classes  of  interested 
parties,  as  in  the  case  of  land ;  nowhere  more  so  than  where 
property  in  land  is  so  concentrated  as  amongst  ourselves.  But 
of  course  the  admission  of  notice  as  against  the  register,  does 
not  in  the  least  militate  against  the  making  the  register  itself 
notice,  nor  yet  against  a  separation  of  the  legal  and  equitable 
titles  on  the  register. 

XXXIV.— But  now  I  may  be  told  that  I  have  been  fighting  ^^^J^^J^"^ 
a  windmill;  that  the  stock-repstry  system  is  not  seriously  pro-  um°?J2rtSv  * 
posed  as  applicable  to  land.  That  of  itself  is,  I  think,  the  best 
proof  of  the  fallacy  involved  in  the  comparison  between  the 
two.  But  let  us  now  consider  what  is  offered  as  a  substitute 
for  it.  The  railway  share  is  taken  by  Mr.  Wilson  as  his  model 
property.  "Why/*  he  asks,  in  his  letter  to  Mr.  Coulson,  "is 
it  BO  difiScult  to  transfer  the  interest  called  a  freehold,  when 
it  is  so  easy  to  transfer  the  equally  real  and  permanent  interest 
called  a  share  in  a  railway  company  ?  How  does  it  happen 
that  the  law  kee^  an  authentic  Ust  of  the  owners  of  railway 
fihsresy  when  it  keeps  no  account  at  all  of  the  owners  of  land?" 
And  his  avowed  object  is  to  prove  "  that  the  system  of  regis- 
tration and  conveyance,  which  has  been  applied  with  so  much 
effect  to  the  transfer  of  railway  shares,  is  applicable  in  sub- 
stance to  the  transfer  of  land."  The  petitio  prineipii  involved 
m  these  questions,  if  used  to  make  the  right  of  alienation 
the  basis  of  a  registration  system  for  land,  must  appear  suffi- 
ciendy  from  my  previous  reasonings.  But  let  us  see  what 
there  is  in  the  share-registry  system  to  distinguish  it  from 
that  of  stock. 

XXXV- — ^A  share  in  a  public  company  is  at  bottom,  like    An«iogiea  be- 

*  ,       .  tween  sbarea  and 

stock,  a  debt*    An  ideal  body  owes  the  sum  which  it  represents  >t<x^i  ^<^  ^^^ 
to  the  individual ;  only  the  creditor,  in  consideration  of  receiving 
profits  instead  of  a  fixed  interest,  foregoes  entirely,  during 
the  life  of  his  debtor^  the  right  of  recovering  his  capital  lent. 
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and  postpones  his  claim  to  profits  to  other  claims,  including 
those  of  other  creditors  for  fixed  interest.  Essentially,  there 
is  nothing  so  far  to  distinguish  the  share  firom  stock.  You 
would  expect)  if  you  did  not  know,  that  any  system  of  reps- 
tration  formed  in  respect  of  it  would  be  founded  on  the 
relation  of  debtor  and  creditor  between  the  company  and  the 
shareholder;  that  it  would  seek  to  confine  itself  to  a  record 
of  the  right  of  receiving  dividends  and  of  the  alienation  of 
such  right,  excluding  as  far  as  possible  all  other  rights  of 
ownership.  You  would  not  be  surprised— -especially  con- 
sidering that  the  debtor  is  simply  the  aggregate  of  its  credi- 
tors on  shares --if  the  entries  on  the  debtor*s  register  became 
conclusive  as  to  the  rights  which  they  record.  And  so  far — 
if  our  previous  inquiries  have  borne  fruit — you  would  feel  at 
once  that  the  scheme  of  such  a  registry  was  quite  as  inappli- 
cable to  land  a«  the  scheme  of  a  stock-registry. 
ti»^?2Sr*2fiJd  XXXVI. — But  now  diflTerences  appear;  the  debt,  instead 
flcatl*  ^^  *^*^*'  ^^  being  composed  of  an  ever-fluctuant  number  of  ever-varying 
sums,  consists  of  a  certain  definite  number  of  definite  sums. 
Each  of  these  sums  is,  or  should  be,  represented  by  a  certain 
paper  document  called  a  certificate.  The  creditor  is  thus  not 
left  absolutely  without  evidence  of  his  claim,  as  if  he  were  a 
fundholder.  The  registered  title  to  the  right  of  aliening  the 
debt  is  not  complete  without  the  production  of  the  certificate. 
The  iiMence  of  XXX VIL — The  Certificate,  it  is  evident,  bears  us  one  step 
CMM  of  Btockex-  back,  at  least,  towards  our  old  bugbear  the  title-deeds;  as  do 
also  the  provisions  of  company  deeds  as  to  transmission  other- 
wise than  by  transfer,  and  the  evidence  producible  in  such  cases. 
But,  leaving  this  consideration  on  one  side,  I  think  it  will  soon 
be  seen  that  the  difierences  between  share  and  stock  are  more 
apparent  than  real.  Many  companies  now,  as  we  all  knovr, 
facilitate  the  conversion  of  the  one  element  into  the  other ; 
the  Companies'  Clauses  Consolidation  Acts  supply  forms  for 
the  purpose.  Even  as  respects  the  certificate,  general  as  is 
its  use,  it  is  not  absolutely  universal.  There  are  companies— 
I  may  quote  the  Australian  Trust  Company — in  which  it  is 
not  regularly  given,  and  is  consequently  treated  as  unimpor- 
tant for  purposes  of  alienation.    Its  adoption,  in  the  case  of 
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nulway  and  other  public  companies,  or,  to  speak  more  correctly, 

its  omission  in  the  case  of  stock  in  the  fiinds,  tarns  evidently, 

I  should  saj — Ist,  Upon  the  absolute  confidence  placed  by 

the  public  in  the  Bank  of  England,  representing  the  nation 

itself  to  its  creditors,  as  compared  with  the  very  mitigated 

confidence  placed  by  them  in  other  public  companies  or  their 

officers  (Leopold  Redpath  to  wit)«    2nd,  Upon  the  notoriety, 

accessibility,  permanence  of  site  of  the  Bank,  as  compared 

with  the  little-known,  oat«of-the-way,  shifting  habitats   of 

other  companies;  until,  indeed,  they  reach  their  last  notorious, 

unenviable  homes  in  Lincoln's  Inn  or  Basinghall  Street,  where 

even  share  certificates  become  Uttle  more  than  mourning 

cards. 

XXXV 111- — Still  there  is.  no  doubt,  in  the  mere  existence  unspecMcdiiir- 

*  •<•  •••<i.  acter  of  the  share, 

of  a  certificate — ^remainmcf  m  the  hands  of  the  shareholder,  more  «  aisttnct  from 

°  .  ,  '      .        the  certiflcAto. 

or  less  essential  to  the  proof  of  ownership — a  specificness  which 
stock  in  the  fonds  has  not.  So  far,  the  practical  adoption  of  the 
share,  instead  of  stock  in  the  funds,  as  the  model  in  any  plan 
of  land  registry,  is  a  homage  to  that  specific  character  of  the 
land  which  I  have  endeavoured  to  bring  out.  But  let  us  not 
be  deceived  :^i««The  specific  character  of  the  share  certificate 
is  that  of  the  instrument  representing  property,  not  that  of 
the  property  itself.  It  is  so  far  precisely  similar  to  the  title* 
deed  as  to  land.  The  deed  is  specific ;  one  deed  cannot  be 
anothei^  cannot  take  the  place  of  another.  But  it  is  a  specific- 
ness entirely  distinct  from  that  of  the  land  which  it  represents. 
The  deed  may  be  subject  to  one  set  of  equities^  the  land  to 
another.  But  the  share  in  itself  is  quite  unspecific,  how- 
ever specific  the  subject-matter  out  of  which  it  arises.  The 
London  and  North  Western  Railway  is,  no  doubt,  quite  as 
specific  as  any  'Hwelve-acre  field/'  But  a  share  in  the  London 
and  North  Western  Railway  Company  confers  no  right  as 
respects  any  one  specific  portion  of  that  whole.  If  the  share- 
holder took  up  one  single  clod  of  earth  from  the  line,  and 
called  it  his,  he  might  be  made  penally  responsible.  Prac- 
tically then,  it  may  be  said  that  there  is  such  a  thing  as  an 
unspecific  ownership  of  a  specific  subject-matter.  But  do  not 
let  UB  overlook  that  this  only  comes  to  pass  by  resolving  the 
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relation  of  ownership  Into  the  relation  of  debtor  and  creditor. 
The  shareholder  in  the  railway  company  is  not  properly  a 
part-owner  in  the  railway,  but  a  part-creditor  upon  the  rail- 
way for  so  much  capital  owed  by  it.    We  shall  see  that  this 
distinction  is  an  important  one,  and  is  perhaps  pregnant  in 
consequence  as  respects  landed  property  itself. 
■y^i'iSppK     XXXIX. — If,  therefore,  my  reasonings  have  proved  correct 
Jtoctregiitry  hitherto,  the  share-registry  system,  which  through  the  certi- 
^^^  ficate  offers  the  first  shadow  of  applicability  to  landed  titles,  is 

really  no  less  inapplicable  to  them  than  the  stock-registry 
system,  being  the  same  at  bottom,  with  only  unessential  differ- 
ences. And,  indeed,  the  attempts  made  to  apply  it  prove  this 
fact  abundantly.     Mr.  Wilson  professes  to  shew,  as  we  have 
seen,  -that  the  system  of  regisLion  and  conveyance,  which 
has  been  applied  with  so  much  effect  to  the  transfer  of  railway 
shares,  is  applicable  in  substance  to  the  transfer  of  land."  That 
system  is  obviously  based  upon  the  unity  of  the  certificate,  as 
representing  the  claim  of  the  shareholder  upon  the  company. 
But  glance  over  Mr.  Wilson's  schedule  of  forms,  as  appended 
to  the  report  of  the  Registration  and  Conveyancing  Commis- 
sion, 1850  (pp.  247 — 434),  and  what  do  you  find  1    -A  iwtiW- 
plicity  of  certificatesy  which  are  sought  to  be  moulded  to  the 
different  fiicts  of  ownership.     Parish  certificates  and  county 
certificates ;  certificates  of  ownership  unincumbered,  of  owner- 
ship subject  to  a  mortgage,  to  a  lease;  certificates  of  lease; 
certificates  of  mortgage ;  transferee's  certificates ;  certificates 
in  fiivour  of  a  judgment  creditor,  of  a  husband,  of  a  wife,  of 
a  grantor  of  a  lease,  of  a  guardian ;  not  to  speak  of  an  array 
of  caveats.    Was  it  seriously  that  all  these  documents  were 
put  forward  to  shew  how  the  share-^registry  system  was  appli- 
cable to  land?     To  my  mind,  they  only  prove  one  thing; 
how  mightily  the  specific  character  of  land  takes  hold  of  any 
man  honestly  dealing  with  the  question  of  title  to  it  from 
any  other  point  of  view,  even  the  most  opposite, — ^wrests  his 
attempts  from  their  purpose,  his  words  from  their  meaning, — 
and  compels  him  to  supply  the  most  irresistible  demonstration 
of  the  ffdlaoy  of  his  own  arguments.    Nor  is  it  l«ss  striking 
to  observe  that,  when  Mr.  Wilson  became  himself  a  member 
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of  the  Commission  on  the  Begistmtion  of  Title,  he  separated 
from  his  colleagues  on  the  very  ground  that  they  proposed  to 
establish  a  register  of  fee-simples,  providing  only  for  the 
registration  of  mortgages  and  leases,  whilst  he  insisted  on 
the  registration  ^^  in  particular"  of  title  under  settlement.  In 
other  words,  whilst  they  were  prepared  to  go  two  steps  beyond 
his  own  modd  of  the  railway  share,  with  its  attendant  regis- 
tration of  absolute  immediate  alienations  only,  he  could  not 
be  satisfied  unless  they  also  went  at  least  a  third  (see  Report, 
p.  83). 

Xli. — I  shall  not  enter  at  length  into  any  further  discussion    Mr.  wumu's 
of  Mr.  Wilson's  views.   Just  as  his  observations  are  oflen,  acute  go  to  the  heart 

.111  .11  ofthesttbjecfc 

as  they  are  always,  they  never  seem  to  me  to  go  to  the  heart 
of  the  matter.     For  instance : — He  admits  himself,  in  his 
letter  to  Mr.  Coulson,  that  in  speaking  of  property  he  only 
means  the  ^^ personal  privilege''  or  riffkt  of  property,  not  the 
snbjeot-matter  itself.    He  then  would  make  ^'  a  comprehensive 
definition  once  for  all  of  the  nature  and  conditions  of  the  pro- 
perty •**    By  means  of  this  he  would  construct  a  "  simple  form 
of  transfer'' — "  a  printed  form  which  never  varies."     On  this 
simple  form  of  transfer  ^depends"  the  efficient  register,  ^^  so 
contrived  as  to  record,  not  merely  the  transactions  and  events 
by  which  changes  of  ownership  are  produced^  but  these  very 
changes  of  ownership  themselves ; "  and  the  result  of  which 
would  be  that  ^absence  of  retrospectiveness"  which  is  so 
admirable  in  the  share^register.    A  very  ingenious  scaffolding, 
no  doabt,  but  the  only  objection  to  which  is,  that  it  has 
nothing  to  stand  upon;  that  the  land  itself,  the  stubborn 
subject-matter  of  property,  lies  simply  outside  all  this  machi- 
nery ;  will  not  come  within  *^  comprehensive  definitions,"  will 
not  accommodate  itself  to  '^  printed  forms  which  never  vary," 
nor  to  a  system  based  on  that  which  ought  to  be  the  rarest  of 
all  events  in  ita  history — absolute  immediate  transfer. 

XLL — ^Tlie  necessity  or  the  absence  of  retrospective  inquiry  ^^f^^i^ 
does  indeed,  as  Mr.  Wilson  expresses  it  in  other  words,  depend  J^^  "J^S 
upon  the  question,  Whether  each  successive  document  deal-  J^Jc'S*  bu?"aSSl 
ing  with  the  land,  is  or  is  not  self-substantiated  and  self-suffi-  etcy  '^Vdkfcul 
dentt    But.it  does  not  depend,  except  mediately,  upon  the  ™^°^' 


170  STOCK,  SHABE,  AND  LAND  REQISTEBS. 

invariableness  of  the  form  of  conveyance,  as  Mr.  Wilson 
argues,  though  it  may  be  assisted  greatly  by  it,  as  I  shall 
presently  shov^.  It  is  too  much  forgotten  that  the  recitals  of 
deeds  are  simply  imperfect  and  unauthenticated  fragments  of 
a  registry.  If  you  can  imagine  them  at  once  perfect  and 
authenticated,  retrospectiveness  of  inquiry  is  at  an  end.  If 
th3  recitals  of  your  deed  of  conveyance  showed  fully,  and  were 
sufficient  evidence  of,  a  sixty  years'  title,  not  a  scrap  of  parch- 
ment or  paper  beyond  would  you  require.  If  the  simple  recital 
of  the  vendor's  seisin,  in  whatever  form  of  words  expressed, 
were  sufficient  evidence  of  the  fact,  the  same  would  be  the  case. 
The  one  conveyance  might  be  as  long  as  from  London  to 
Exeter,  the  other  as  short  as  any  printed  form ;  the  wording 
might  vary  to  a  considerable  extent ;  but  in  either  case  you 
would  hav€l,  as  in  the  instance  of  the  railway  share  (to  use 
Mr.  Wilson's  words),  the  title  '^  posted  up  to  the  day^  and  not 
left  sixty  years  in  arrear."  And  it  would  be  easy  to  show 
that  even  Mr.  Wilson's  printed  forms,  through  such  instances 
as  that  of  the  ^'  transferee's  certificate  of  ownership  subject 
to  a  mortgage,"  might  lead  to  retrospective  inquiry  for 
periods  little  shorter,  if  at  all,  than  those  required  at  present. 
within  what  11-     XLII. — There  are  indeed  two  ways  in  which  a  document  can 

tnits  the  register  ,  ... 

can  be  made  self-  bc  made  sclf-sufficicnt.  The  ouc  bv  includinff  within  it  a  record 

Bufflclent.    Short     ^„,«  i^i.  /*. 

forma.  of  all  the  facts  on  which  its  sufficiency  depends ;  the  other  by 

throwing  upon  some  officer  the  responsibility  of  declaring  its 
sufficiency.  The  former  may  lead  to  endless  length,  the  latter 
may  be  brought  to  an  eis^treme  of  brevity.  Apply  the  latter 
method  to  registration,  and  you  niake  it  what  is  called  judicial. 
Suchy  in  fact,  is  the  registration  of  the  share  and  stock 
registry  systems.  The  Bank  of  England  clerk  in  the  one 
case,  the  Company's  secretary  in  the  other,  are  really,  on  all 
ordinary  occasions,  the  judges  whether  the  transferor  has  a 
right  to  transfer,  and  so  dispense  the  transferee  from  inquiring 
further  into  the  matter.  You  might  indeed,  if  you  chose,  invest 
a  land-registrar,  in  any  state  of  the  law  whatsoever,  with  similar 
authority,  and  thus  obtain  on  every  occasion  self-substantiated 
instruments;  but  our  English  individuality,  common-sense, 
self-reliance,  distrust  of  officialism,  protest  against  sucb  a 
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ooarsa  We  feel  instinctiTely  that  the  judicial  power  of  the 
registrar  must  be  coDfined  within  narrow  limits,  such  as  simple 
fonns  maj  trace  out  for  its  exercise ;  and  thus  it  will  indeed 
be  true  that,  through  the  medium  of  that  authority,  simpli- 
city  of  forms  may  help  to  dispense  with  retrospective  inquiry. 
But  the  most  perfect  register,  not  being  made  judicial,  cannot 
of  itself  secure  such  simplicity.  The  length  of  our  forms 
represents  mainly  the  difference  between  the  law  and  the 
practice ;  it  is  the  law  of  real  property  which  requires  to  be 
amended  into  conformity  with  practice,  before  the  form  can 
be  thoroughly  simplified.  Once  make  the  law  an  embodi- 
ment of  the  ordinary  relations  between  vendor  and  purchaser, 
lessor  and  lessee,  mortgagor  and  mortgagee,  trustee  and 
cestui  que  trust,  &c.,  and  it  will  become  possible  to  reduce  the 
document  constituting  each  such  relation,  in  ordinary  cases, 
to  a  simple  expression  of  the  fact,  varying  only  in  certain 
definite  particulars  of  date,  person,  subject-matter,  &c. ;  and 
to  intrust,  without  practical  danger,  to  an  officer  recording 
such  documents,  the  authority  to  determine  whether  they  do 
contain  all  the  conditions  necessary  to  the  expression  of  the 
fact  which  they  have  to  record.  At  the  same  time  I  believe 
that^  to  provide  for  cases  in  which  the  ordinary  practice  is 
departed  from,  it  will  be  necessary  to  allow  the  insertion  at 
full  length  upon  the  registry  of  any  clauses  the  parties  may 
thbk  fit,  the  registrar  not  being  responsible  for  their  suffi- 
ciency, nor  for  their  bearing  upon  the  title. 
XIjUL — Of  course  it  wiU  result  from  what  I  have  said  here,  ,.^?««'**^®"  ®' 

,     ,       '  titles    a  fUlacy, 

that  I  consider  a  registry  of  title  in  respect  to  land,  as  distinct  SJjJJoSS^^J 
from  a  registry  of  assurances,  as  a  mere  fallacy.  You  may  re-  •«>»»«»• 
duce  the  title  in  a  great  measure  to  the  registered  assurance— 
you  may  reduce  the  registered  assurance  in  ordinary  cases  to  a 
simple  entry ;  but  this  involves  a  vast  amount  of  previous  hard 
work — of  steadfast,  skilful  quarrying  into  the  very  bowels  of 
the  law — ^the  work,  not  of  consolidation,  but  of  codification  pro- 
perly so  called.  To  attempt  to  engraft  a  registry  of  title  upon 
our  present  law  would  appear  to  me — I  must  use  the  word — ^a 
wasteful  absurdity.  For  either  title  must  be  confined  to  the 
register,  and  then  you  must  place  upon  it  all  the  special 
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obligations  and  stipulations  which  stuff  out  oar  deeds  in 
correction  of  the  law,  falling  back,  in  fact,  on  the  old  registers 
of  full  length  assurances ;  or  you  must  leave  to  the  deeds 
substantive  validity  dehors  the  register,  for  the  purpose  of 
those  special  obligations  and  stipulations,  and  then  you  simply 
superadd  register  searches  to  the  ordinary  investigation,  as  in 
the  case  of  the  old  registers  by  memoriaL  You  only  reduce 
the  bulk  of  the  register  by  confining  registration,  as  the 
Registration  of  Titles  Commission  proposed,  to  certain  special 
interests  in  land.  You  apply  in  reality  to  freehold  property 
the  rules  hitherto  applied  to  copyhold,  and  the  result  of  which 
is  deemed  so  little  beneficial  that  the  tenure  is  sought  to  be 
got  rid  of  altogether.  For  the  court  rolls  are,  after  all,  in 
the  main,  a  register  of  fee-simple  estates,  admitting  a  few 
simple  modifications  of  interest,  such  as  surrenders  upon  con- 
dition, surrenders  for  life  with  remainder  over,  surrenders 
to  the  use  of  a  will.  The  register,  however  antique  in  form, 
serves  to  simplify  the  documents  of  title  by  dispensing  with 
references  to  previously  recorded  transactions.  But  we  all 
know  that  it  neither  dispenses  with  the  necessity  for  other 
deeds,  covenants  to  surrender,  deeds  of  covenant,  settle- 
ments, &c.,  nor  yet  with  retrospective  inquiry.  Thus  much, 
by  the  way,  to  show  the  connection  of  the  registry  question 
with  that  of  the  simplification  of  fbims  of  transfer,  &c. 
The  Segtrtry  of  XLI V. — It  wiU  not  bc  ncccssary,  after  what  I  have  said,  to 
Biuf  **  tM  g^y.  jjjmjj^  ^£  ^^  Solioitor-General*s  "  Re^stry  of  Landed 
Estates  Bill.^'  In  starting  from  the  parliamentary  title  to  be 
conferred  by  the  '^  Landed  Estates  Act/'  I  think  it  proposes  a 
good  root  of  title.  It  makes  no  provision  for  identification  of  the 
land,  and  throws  the  purchaser  entirely  upon  personal  inquiry 
as  respects  almost  all  matters  connected  with  occupancy,  land- 
tax,  tithe  rent  charges,  quit  renis,  rights  of  common,  rights  of 
way,  water  and  other  easements,  rights  of  fishing  and  sport- 
ing, heriots,  manorial  rights  and  franchises,  and  oceupatioa 
leases  and  agreements  for  twenty-one  years  and  less  (sec.  13). 
I  have  before  stated  how  impossible  it  seemed  to  me,  where 
inquiry  was  resorted  to  for  sudi  purposes,  that  its  resolts 
should  not  prevail  to  a  lurther  extent  yet,  and  make  notice 
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available  against  the  register,  which,  however,  one  bill  aims 
at  excluding.  Still,  viewing  the  machinerj  of  the  bill  as  an 
application  more  or  less  exact  of  the  views  which  Mr.  Wilson 
has  set  on  foot  either  by  his  plana  or  his  theories— views,  as 
we  have  seen,  bj  this  time  far  outstripping  either — this  pro- 
vision represents  a  wholesome  concession  to  fisict  so  far  as  it 
goes.  There  are,  in  like  manner,  many  details  in  the  bill 
which  seem  to  testify  to  a  sincere  desire  to  render  it  prao* 
tical ;  but,  on  the  whole,  I  own  it  appears  to  me  one  of  those 
pieces  of  tentative  legislation  of  an  innocently  audacious 
character,  whose  framers  interfere  with  principles  without 
seemingly  being  aware  of  it,  and  never  think  that  the  roof  is 
coming  down  so  long  as  they  can  stuff  a  clause  into  every 
separate  crack.  For  instance— covenants  being  dispensed 
with  in  order  to  obtain  a  neat  certifioate  of  transfer,  it  is 
thought  sufficient  to  say  that  the  transfer  will  confer  '^  an 
indefeasible  estate  in  fee^mple,"  subject  to  registered  incum* 
brances,  and  to  any  unregisterable  charges.  Of  the  relation 
between  transferor  and  transferee,  in  the  event  of  any  flaw  or 
subsequent  disturbance  of  ownership,  not  a  word  is  said ;  the 
registrar,  however,  being  exempted  icom  liability  on  account 
of  bend  fide  acts  or  omissions. 

XLV. — ^If  now  I  am  asked,  to  what  practical  conclusions  I  KegaUT^reMiti 
wish  this  inquiry  to  lead  t  I  would  say  that  it  is  sufficient  for  ^  ^  ^' 
me  if  I  have  pointed  out  what  cannot  be  done,  what  it  is  idle 
to  attempt ;  if  1  have  satisfied  others  of  the  impossibility  of 
assimilating  specific  land  to  unspecific  stock  or  shares,  and 
thereby  of  constructing  a  land-register  upon  the  model  of  a 
stock  or  share-register  ;  of  the  fallacy  of  a  **  register  of  titles," 
if  considered  otherwise  than  as  a  register  of  assurances,  re- 
duced to  their  simplest  expression  by  means  of  a  searching 
reform  of  the  law.  If  it  be  said  that  these  are  poor  con- 
clusions, my  answer  is — No  doubt;  but  then  we  have  for- 
gotten principles.  I  have  simply  endeavoured  to  shew  upon 
what  quicksands  our  land-registry  schemes  of  the  day  are 
built;  upon  what  foundation  a  solid  superstructure  can  be 
raised.  But  now  I  will  endeavour  to  do  more.  I  will  try 
to  shew  that  at  the  bottom  of  the  wildest  dreams  of  the  new 
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school  there  has  been  a  true  instinct ;   that  the  stock  or 
share-registry  system  may  have  an  application  in  reference 
to  land. 
Ai>pUoabnit7of      XLYI. — The  stock  and  share- registry  systems,  I  have  said, 
•7>tem  to  land-  cannot  be  applied  to  the  land  itself,  because  land  is  specific ; 
because  they  are  framed  for  unspecific  subjects.    I  have  shown 
also,  that  if  you  oan  render  interests  in  land  unspecific,  those 
systems  become  at  once  applicable :  witness  the  railway  share 
itself.     And  I  have  shewn  that  their  applicability  depends 
simply  on  this — ^the  resolving  of  the  relation  of  ownership 
into  that  of  debtor  and  creditor.    Now,  if  we  look  at  land 
in  this  light,  I  think  we  shall  find  that  those  systems,  whilst 
inapplicable  to  the  ownership  of  land,  are,  with  more  or  less 
slight  modifications,  applicable  to  charges  on  land.    As  re- 
spects a  charge  on  land — except  when  created  for  ulterior 
objects — the  specific  nature  of  the  land  is  solely  important 
as  an  element  of  value ;  whilst  again,  the  amount  of  tiie 
charge  is  almost  the  sole  element  of  consequence  as  respects 
the  land.     Hence  it  happens,  on  the  one  hand,  that  so  long 
as  there  was  a  good  margin  of  value  originally,  and  the  inte- 
rest is  duly  paid,  it  matters  nothing  to  the  holders  of  the 
charge  who  is  owner  of  the  land :  on  the  other,  that  so  long 
as  no  remedies  are  used  under  the  charge,  and  no  firesh  costs 
incurred,  it  matters  little  to  the  owner  of  the  land  who  is 
holder  of  the  charge.     Hence,  again,  the  comparative  unim- 
portance of  identification  in  mortgages,  so  long  as  the  margin 
of  value  is  certain.     What  does  it  signify  to  the  mortgagee 
of  Ash-tree  Park  estate  whether  his  security  comprises  the 
Hill  Close  or  the  Dale  Close,  so  long  as  he  has  either  waj 
a  clear  one-third  of  value  over  and  above  his  advance  t    It 
is  only  with  reference  to  a  prospective  sale  that  the  question 
can  interest  him,     As  to  his  security,  what  he  most  wants  i8 
that  it  should  be  easily  marketable.     He  is  not  tied  in  the 
least  to  Ash^tree  Park.   He  would  change  to-morrow  to  Elm* 
tree  Park  if  there  were  the  least  advantage ;  he  would  sell 
his  security  and  buy  into  the  funds  the  next  day,  if  thst 
were  the  better  plan.     Here  are  surely  all  the  requisites  of 
a  stock-registry  system.    There  is  the  relation  of  debtor  and 
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creditor  as  the  groundwork ;  there  is  the  prominent  import- 
ance of  the  right  of  alienation  as  the  pivot.  In  the  exercise 
of  this  right  of  alienation,  even  at  present,  reigns  as  much 
simplicity  as  is  compatible  with  the  present  law:  the  cases 
are  rare  when  special  clauses  ajre  inserted  in  a  transfer  of 
mortgage.  Supposing  the  law  of  charges  to  be  effectually 
amended,  so  as  to  dispense  with  the  need  of  personal  cove* 
nants,  and  special  powers  and  provisions,  I  believe  it  would 
not  be  impossible  to  reduce  them  to  a  simfde  entiy  in  a 
register,  no  longer  than  that  of  a  bank  transfer. 

XLVIL — From  this  I  draw  the  conclusion)  that  a  land*   Tbeiand-regis- 

1  11-1  •  •  j%  •  1  11^'  *od  regliter 

register,  properly  so  called — meamng  a  register  of  titles  to  land,  of  chargMaiioiad 
and  a  register  of  charges  on  land — should  be  kept  essentially 
distinct)  and  conducted  on  opposite  principles.  The  land*- 
register,  I  have  said,  should  be  constructed  with  reference  to 
ownership,  and,  for  the  convenience  of  ownership ;  it  should 
strive  to  record  all  modifications  of  ownership ;  it  should  be  in- 
clusive. The  register  of  charges  should  be  constructed  with 
reference  to  the  relation  of  debtor  and  creditor,  for  the  con- 
venience of  the  creditor  (such  convenience  being  always,  con- 
sidered on  a  large  scale,  that  of  the  debtor  himself)  ;  it  should 
record  nothing  but  the  charge,  the  immediate  alienation  of  the 
charge,  in  whole  or  part,  and  the  discharge,  by  sale  or  other- 
wise, if  it  ever  takes  place  :  in  other  words — ^it  should  be  ex- 
clusive (a). 

XLYin. — The  confused  perception  of  the  want  of  such  a  Becittration 
reeister  of  chare^es,  is  what  explains  the  favour  shewn  by  manv  ^r  ludownen  lo 

\       t  1  inn  r^  "in      Obtain    the    flill 

landowners  to  the  new  schemes  of  reform.     One  wonders  for  emf«  of  uieir 


land. 


(a)  The  distinction  sought  above  to  be  established  appears  in  the  French 
Code,  and  those  founded  on  it,  in  the  difference  between  "  transcription,*'  or 
registration  in  full,  applied  to  certain  deedH  of  alienation ;  and  *'  inscription,** 
or  registration  bj  entrj,  applied  to  hypothecary  charges.  (I  may,  perhaps, 
refer  on  this  head  to  a  paper  by  myself  on  "Registration  in  Foreign 
Countries,**  Appendix  to  the  First  Report  of  the  Registration  and 
Conreyandng  Commission,  p.  206.)  It  vill  be  seen  that,  to  simplify  my 
observations,  I  have  kept  mainly  in  view,  as  the  typical  instance  of  a  charge, 
mortgages  in  fee-simple.  Mortgages  of  partial  interests  could  be  dealt  with 
on  similar  principles,  but  under  modifications  of  detail.  Charges  by  settle- 
ment or  will  would  follow  either  model,  according  to  the  interest  sought  to 
be  conferred,  and  the  subject-matter. 
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the  time  to  hear  them  chiming  in  with  the  land-speculator  in  the 
cry  for  the  stock-registry  system.     Landowners  are  not  very 
fond  of  selling ;  they  can  generally  afford  to  spend  some  time 
over  a  purchase^  especially  if  they  obtain  possession  mean- 
while.    I  have  already  pointed  out  that — inversely  firom 
stock — ^mortgages  of  land  are  the  rule,  sales  the  exception ; 
the  difference  not  in  the  least  depending  upon  any  question  of 
title --since  the  difficulties  in  that  respect  are  the  same  either 
way-^but  simply  otk  the  fact,  that  land  is  a  property  which 
most  men  seek  to  keep  in  specie,  and  therefore  incumber 
rather  than  sell :  stock,  a  property  which,  in  specie,  has  no 
value,  and  which  we  therefore  are  indifferent  to  parting  with 
as  such.     What  the  landowners  want  is,  to  be  able  to  borrow 
money  with  ease  on  the  security  of  their  land;  what  they 
need  is,  that  land  should  enjoy  its  ftdl  meed  of  credit,  nnde- 
teriorated  by  the  corruptions  of  the  law  of  real  property.  Their 
claim  is  entirely  just :  the  interests  of  the  landowner  and  of 
the  moneyed  man  exactly  coincide  on  this  point.    A  raster 
of  charges,  modelled  as  far  as  possible  on  the  share,  or  even 
stock-registry  system,  would  meet  this  want,  would  reconcile 
these  interests^    I  am  glad  to  see  that  the  Solicitor-General's 
bill  proposes  to  distinguish  the  register  of  chaiges  from  the 
land-register. 
i^na^aoa  of  A     XLIX. — ^But,  if  we  make  this  distinction,  the  question  arises 
^gonerai  ngto-  — ^Hqw  far  is  it  to  bc  Carried  t  Are  both  to  form  only  separate 
portions  of  one  machinery,  set  to  work  in   one  building? 
Is  there — as  Mr.  DuvaFs  plan  proposed,  and  as  the  Solicitor- 
General's  bill  proposes  still — ^to  be  one  ^^ general  registry?" 
The  point  seems  taken  for  granted ;  and  yet  it  is  obvioas 
that  it  is  precisely  that  upon  which  all  previous  registry  bills 
have  gone  to  wreck — ^upon  which  the  most  strenuous  oppo- 
sition, lately  at  work  against  the  Solicitor-GeneraPs  bili^  was 
turning.     If  you  look  into  the  reasonings  against  the  one 
central  re^stry,  you  will  find  them  at  bottom  resolve  them- 
selves mainly  into  this — ^the  intense  dislike  of  the  landowner 
The  land-ngia.  ^  havc,  as  it  is  Said,  his  title  open  to  all  the  world. 
toU  SS^^tetoJ      L. — ^Now,  if  we  bear  in  mind  the  principles  upon  which  the 
^dmtgm  sne.  ^^^  registers  are  to  be  founded,  I  think  we  shall  see  that  they 
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may  help  us  to  a  solution  of  tlib  difficulty.  The  land-register 
18  to  be  constructed  from  the  point  of  view  of  the  landowners, 
who  are  scattered  all  over  the  country :  it  cannot  be  for  their 
benefit  that  it  should  be  in  London.  The  register  of  charges 
is  to  be  constructed  from  the  point  of  view  of  the  money- 
capitalist  ;  but  London  is  the  capital  mart  of  the  world,  there- 
fore the  register,  or  the  main  register  of  charges,  should  be 
in  London.  A  combination  of  local  land-registers,  with  a 
central  register  of  charges,  forming,  if  you  will,  a  focus  of 
speculation  not  in  land,  but  in  land  securities,  is  therefore 
what  these  two  points  of  view  lead  us  to.  It  would  be  pei^ 
fectly  possible,  however,  to  annex  to  the  local  land-register  a 
local  register  for  chaises  of  small  amount,  created  for  the 
benefit  of  local  capital,  but  conducted  on  the  same  principles 
as  the  general  register,  which  indeed,  I  suspect,  will  always 
prove  cheaper  in  the  long  run  for  estates  of  any  value« 

LL — But  how  should  the  combination  be  effected  t  If  you  diS^ST th»^I 
look  into  the  landowner's  repugnance  to  show  his  title,  you  will  '*•**'  orch«rge«. 
find  again  that,  at  bottom,  what  he  most  dislikes,  is  to  show 
the  incumbrances  upon  it.  Nor  should  the  mercantile  man 
cast  a  stone  at  him  for  so  doing,  seeing  the  almost  entire 
failure  of  the  act  for  the  registration  of  bills  of  sale  of  personal 
estate.-  If  experience  shows  that  a  trader  cannot  practically 
submit  to  render  public  the  charges  upon  his  stock  in  trade, 
why  should  the  landowner  be  compelled  to  render  public  the 
chai^ges  upon  his  land  ?  It  was  no  doubt  the  great  attraction 
of  the  stock-registry  system  in  the  landowner's  eyes,  that  by 
keeping  all  processes  of  title — beyond  the  act  of  immediate 
alienation — off  the  register,  it  seems  to  guarantee  that  secreey 
which  he  deems  indispensable. 

LII. — ^A  plan  might,  I  think,  be  sketched  out,  by  which  these    Reform  of  the 
difficulties  could  be  met,  and  the  end  be  obtained,  of  securing  nwcssar/  praiu 
landowners  against  the  wanton  disclosure  of  their  incum-fonDftUonofare. 
brances,  yet  affording  persons  dealing  with  the  estate  the 
means  of  tracing  those  incumbrances,  whilst  at  the  same  time 
giving  incumbrancers  a  marketable  security.    For  the  secresy 
which  is  needed,  be  it  observed,  is  not  that  of  the  existence  ^ 
of  the  chaise  as  a  claim  in  the  land-register,  as  a  charge  in 
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the  register  of  charges,  but  simply  of  the  relation  between 
the  charge  and  the  land.  It  is  comparatively  indiflferent  to 
Lord  Broadacres  how  many  caveats  appear  on  his  re^tered 
land  title,  provided  they  do  not  show  that  particular  sum  of 
£20,000  which  he  owes  on  Broadacres  Park  to  Gresham 
Street  and  Capel  Court,  Esqrs.  It  is  equally  indifferent  to  him 
how  many  sums  of  jC20,000  stand  in  the  names  of  those 
gentlemen  in  the  London  Register  of  Charges,  provided  they 
are  not  visibly  secured  on  Broadacres  Park.  But  a  plan  for 
this  purpose,  to  have  any  worth,  presupposes,  as  I  have  said, 
a  reform  of  the  actual  law ;  and  I  x^annot  express  too  strongly 
my  conviction,  that  until  we  apply  ourselves  to  this  work  of 
thorough,  radical  law  reform  (which,  like  all  true  radical  reform, 
would  be  the  most  conservative  thing  in  the  world),  any 
attempt  to  construct  a  model  register  of  charges,  and  neat 
forms  of  entry,  to  supply  the  place  of  title-deeds,  is  but 
playing  with  toys*  The  law  remaining  unreformed,  the  regis- 
ter will^  as  I  have  sought  to  show,  merely  create  a  double  ex- 
pense— that  of  the  entry,  and  that  of  the  deed  defining  the 
personal  relations  of  the  parties.  Indeed,  I  am  strongly 
inclined  to  think  that,  until  such  reform  of  the  law,  a  full- 
length  register  would  be  the  cheapest,  as  well  for  charges 
as  for  the  land  itself, 
p osatue  dere-  LIIL — But  supposing  a  good  registry  system,  founded  on 
c^r^  ^  ^^  the  distinction  between  ownership  and  charges,  to  be  combined 
with  a  real  reform  of  the  law,  so  as  to  render  it  possible  that  the 
entries  in  the  land  register,  and  in  the  register  of  changes,  shall 
represent  the  actual  dealings  with  the  land  or  the  charge,  and  so 
as  to  dispense,  in  the  ordinary  course  of  affairs,  with  title-deeds 
properly  so  called — supposing  the  security  of  the  mortgagee  of 
land  to  be  increased,  more  especially  by  conferring  upon  him 
more  stringent  powers  of  recovering  interest — and  I  think  we 
have  little  idea  how  the  credit  of  the  land  might  be  developed; 
what  facilities  might  be  afforded  by  capital  for  its  improve- 
ment. A  class  of  charge-brokers  would  arise,*  analogous  to 
the  stockbrokers  of  our  day,  and  who,  I  trust,  would  bind 

*  Mr.  VTilson  looks  forward  to  the  eBtablishment  of  ''{ond^brokers.** — (See 
Beport  of  BegUtratioD  of  Titles  Commissioiii  p.  113.)    HeaTen  forbid! 
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themselves  hj  rules  as  strict  as  those  of  the  Stock  Exchange. 
Security  of  title  being  established,  it  might  not  be  impossible 
to  set  on  foot  what  might  be  called  a  Land-Lloyd's,  whose 
valuation  of  estates  might  become  authoritative,  whilst  it 
would  afford  a  centre  for  the  advance  of  money  upon  land ; 
the  value  of  advances  on  land  might  itself  be  made  a  subject 
of  insurance.  Another  application  of  the  insurance  principle 
to  land  in  its  mutual  form,  would  be  that  of  which  we  see 
the  fircit  germ  in  our  buildmg  societies,  which  I  believe,  under 
the  name  of  ^^  hypothecary  unions,"  or  other  titles,  is  already 
at  work  on  the  continent;  where,  namely,  a  certain  number 
of  landowners  associate  together  to  procure  mortgage  capital, 
partly  out  of  the  sum  of  their  respective  subscriptions,  partly 
out  of  advances  obtained  at  a  low  rate  on  the  collective 
security  of  the  estates  in  union.  With  or  without  mutuality, 
the  plan  of  '^land  debentures/'  already  in  full  success  on  the 
continent,  and  strenuously  urged  in  the  Begistration  of  Titles 
Commission  by  Mr.  V.  ScnUy,  would  attract  towards  the 
land,  I  believe,  a  vast  amount  of  capital  in  small  sums,  and 
afford  to  the  middle  and  working  classes  an  investment  for 
their  savings,  which  must  tend  greatly  to  the  improvement  of 
the  land,  if  its  owners  are  not  absolutely  fidse  to  their  duties. 
But  in  any  way,  as  land  charges  became  secure  in  title  and 
value,  it  would  become  possible  to  introduce  a  very  simple, 
but  really  most  important,  change — that  of  throwing  the 
expenses  of  transferring  the  charge,  which  the  debtor  now 
often  pays,  invariably  upon  the  transferee.  From  this  period 
land  cbiupges  would  become  more  and  more  closely  assimilated 
to  stock;  with  a  guarantee  against  repayment  within  a  given 
time,  and  means  (which  might  be  devised)  for  ascertaining 
the  state  of  accounts  as  between  mortgagor  and  mortgagee, 
their  value  would  rise  and  fall  like  that  of  any  other  market- 
able security,  until  perhaps,  at  last,  a  £1000  land-charge  at 
five  per  cent.,  secured  for  twenty  years,  would  be  worth  more 
or  less  than  £1000,  according  as  the  average  rate  of  interest 
was  less  or  more  than  £5  per  cent.,  much  in  the  same  propor- 
tion as  £1000  Consols  is  worth  more  or  less  than  £1000. 
U  he  present  system,  under  which,  owing  to  the  uncertainties 
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of  redemption,  the  fluctuations  in  the  value  of  money  only 
bear  upon  the  interest  of  the  charge,  are  in  reality  most 
galling  to  the  debtor.     I  suspect  more  small  estates  haye 
been  gradually  eaten  up  by  the  costs  of  transfer,  than  there 
have    been    large    ones   saved   by    the   right    of  redemp- 
tion.   If  any  plan  could  be  devised  for  payment  of  interest, 
either  through  the  medium  of  sworn  charge-brokers  or  others, 
or  at  some  central  office,  and  for  placing  in  the  chaige-holder^s 
hands,  or  within  his  reach,  authentic  evidence  of  the  payment, 
the  present  bugbear  of  the  state  of  account  between  mortga^(^ 
and  mortgagee,  which  is  perhaps  the  greatest  clog  on  the 
transfer  of  mortgage  securities,  would  Anally  be  removed. 
LIV. — Nor  need  we  overlook  one  other  possible  develop- 
cattont  'of^e  mcut, as  rcspccts  the  land  itself.   Every  thing  that  tends  to  strip 
prtaMipto'to.inZ  property  in  land  of  its  present  specific  character,  must  tend  to 
promote  the  application  to  it  of  the  stock-renter  principle. 
England  and  France  have  hitherto  followed  two  opposite 
tendencies  as  respects  land ;  the  one  carrying  subdivisicm  of 
the  soil  in  the  hands  of  the  landowners,  the  other  concentra- 
tion of  landed  property,  to  the  extreme.    There  is  a  recoil 
.    from  either  tendency.    In   France  the   small   landowners, 
eaten  up  with  hypothecary  interest  and  charges,  are  begin- 
ning to  fall  a  prey  to  the  capitalist ;  what  is  called  ^^la  grande 
propri^t^  "  is  avowedly  reappearing.     In  England,  the  multi- 
plication of  freehold  land  societies,  the  breaking  up  of  large 
estates  under  the  hammer  in  the  neighbourhood  of  hrge 
towns,  are  restoring,  more  or  less,  a  class  of  small  landowners. 
The  problem  of  the  future  seems  to   many  this — ^how  to 
conciliate  the  indwision  (to  use  a  gallicism)  of  the  soil,  with 
the  mibdiviaian  of  landownership.     The  former,  it  iB  seen 
more  and  more,  is  up  to  a  certain  point  necessary  for  the 
successful  carrying  out  of  the  large  and  patient  operations  of 
scientific  agriculture.    The  latter,  it  is  felt  even  by  those  who 
will  not  admit  it,  would  be  the  best  means  of  cementing  cl^ss 
with  class,  and  preventing  or  checking  the  formation  of  that 
greatest  of  all  dangers  to  civilized  society — a  proletarian 
order,  rootless  in  the  land,  and  therefore  seeking  root  in  i^  ^ 
any  cost;  when  least  dangerous,  stifling  other  classes  with 
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paraflitic  growths  of  pauperism.  Present  experience  certainlj 
zffards  no  hints,  otherwise  than  hy  way  of  caution,  as  to  the 
solution  of  the  problem.  The  wisdom  of  railway  companies 
supplies  no  &TOUTable  augury  as  to  the  wisdom  of  agricultural 
companies,  if  such  should  be  devised ;  on  the  contrary,  the 
only  point  which  seems  to  have  reached  demonstration  is, 
that  money  capital  alone  cannot  be  a  basis  of  the  associations  of 
the  future ;  that  good  sense  and  good  management  are  emphati- 
cally not  the  characteristics  of  assemblages  of  £10  shareholders, 
still  less  any  higher  qualities.  But  whatever  other  basis 
might  be  found,  it  is  clear  that  the  instant  a  system  were 
devised  for  rendering  the  ownership  of  large  landed  estates  for 
agricultural  purposes  collective  instead  of  individual,  that 
instant  the  principles  of  the  stock-registry  would  become 
srailable  for  dealing  vnth  the  fractional  interests  composing 
that  ownership.  So  &r,  then,  the  idea  of  applying  that  stock- 
registry  system  to  land,  however  impracticable  in  the  present, 
might  become  available  in  the  future ;  the  mischievous  dream 
of  to-day  might  become  an  orderly  fact  in  another  half 
century. 
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[/»  Opening  the  Discusiitm  on  I6lh  dfojf,  1859.] 

Teial  by  jury  is,  unquestionably,  one  of  the  most  marked 
and  characteristic  features  of  the  common  law  of  England. 
Having  for  ages  attracted  the  attention  of  mankind,  and 
protected  the  constitutional  liberties  of  this  land ;  having  been 
the  subject  of  the  most  fulsome  and  extravagant  eulogy  by  its 
admirers,  and  the  most  virulent  abuse  and  bitterest  sarcasm 
by  its  opponents ;  having  extended  itself  over  a  great  part  of 
the  continent  of  Europe,  and  nearly  the  whole  of  that  of  North 
America;  the  trial  by  jury  has,  in  our  time,  been  brought 
to  stand  its  own  trial  in  the  land  of  its  birth.  At  the  present 
moment  in  particular,  certain  discussions  in  the  Legislature, 
and  two  pamphlets  recently  published — one  by  Mr.  Rochfort 
Clarke,  "  Unanimity  in  Trial  by  Jury  defended ; "  and  the 
other  by  Mr,  Joseph  Brown,  ^'  The  Dark  Side  of  Trial  by 
Jury'* — have  directed  an  unusual  amount  of  attention  to  the 
subject,  and  rendered  it  one  signally  fit  to  be  considered  in 
this  society.  And  as  my  object  is  to  discuss  the  merits  of 
the  system  itself,  I  wish  to  begin  by  disentangling  the  question 
from  various  collateral  matters,  which  are  merely  fringes  to 
it.  Of  this  class  are  the  origin  and  antiquity  of  the  jury 
system  ;  the  questions  whether  the  jury  ought  to  consist  of 
twelve  or  any  other  number ;  whether  the  verdict  of  the 
jury  ought  to  be  given  by  unanimity  or  by  majority  ;  whether 
jurymen  are  sufficiently  paid,  and  such  like ;  all  of  which  I 
shall  at  once  dismiss  without  further  observation. 

Much  misconception  has  arisen  from  the  expression  '^  trial 
by  jury,"  which,  as  applied  to  English  law,  is  most  certainly  a 
misnomer.  Trial  by  judge  is  where  the  judge  decides  both 
the  law  and  the  facts ;  and  trial  by  Jury  is  where  the  jury 
decide  both  the  law  and  the  facts.  But  no  such  tribunal  as 
the  latter  is  known  to  the  law  of  England.  Our  common- 
law  mode  of  trial  is  a  trial  by  Judqb  and  Jury.  The  judge, 
armed  with  the  authority  of  the  law,  conducts  the  entire 
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proceedingSi  decides  all  questions  of  law,  and  when  the  cause 
is  ripe  for  decision,  sums  up  the  case  to  the  jury,  instnicting 
them  in  the  law  respecting  it,  and  commenting  up<m  the 
eyidence ;.  while  the  jurj  on  their  part  determine  the  facts, 
with  the  right,  however,  of  applying  the  law  to  them  by  find- 
ing a  general  verdict,  1.0.9  in  criminal  cases^  ^*  guilty  *'  or  '^  not 
guilty ; ''  and  in  civil  cases,  **  for  the  plaintiff^"  or  ^'  for  the 
defendant,'^  In  civil  cases  a  new  trial  is  grantable  w  debiio 
Justitiw  if  an  eiTor  in  law  is  committed  by  the  judge,  or  the 
jury  find  a  perverse  verdict,  i.0.,  reiuse  to  listen  to  the  law  as 
correctly  laid  down  to  them  by  the  judge ;  and  the  Court 
above  will  also  set  aside  a  verdict  if,  in  the  exercise  of  a 
judicicUf  and  not  an  arbitrary  discretion,  they  see  that  it  is 
so  unequivocally  against  the  weight  of  evidence  that  it  ought 
not  to  be  allowed  to  stand.  In  criminal  cases  points  of  law 
must  be  reserved  by  the  judge ;  and  new  trials  are  not  in 
general  grantable. 

Such  is  our  celebrated  common-law  tribunal  for  the  deci- 
uon  of  disputed  facts — a  tribunal  which,  with  all  its  faults, 
real  or  imaginary,  is  immeasurably  superior  to  every  other ; 
and  I  firmly  believe  that  evil  will  be  the  hour  for  the  people 
of  this  land  when^  seduced  by  any  theory  however  plausible, 
or  deluded  by  any  considerations  of  fiincied  expediency  how- 
ever tempting,  they  consent  to  part  with  it. 

In  order  to  come  at  the  root  of  the  question,  it  is  to  be 
observed,  that  all  tribunals  are  either  *^  fixed  '*  or  **  casual." 
^^  Fixed  "  tribunals  are  composed  of  persons  appointed  to  take 
cognisance  of  particular  classes  of  causes,  and  most  usually 
consist  of  persons  learned  in  the  law ;  while  <' casual"  are 
those  where  the  tribunal  is  called  together  for  the  occasion 
only,  and  usually  consist  of  private  individuals  who  have  no 
peculiar  legal  knowledge*  Now  each  of  these  has  its  advan- 
tages and  disadvantages.  For  the  decision  of  questions  of 
law,  the  superiority  of  the  fixed  tribunal  is  obvious,  but 
it  is  otherwise  with  questions  of  fact.  Even  as  regards 
accuracy  of  decision,  the  advantage  here  is  on  the  side 
of  the  casual  tribunal  Its  members  are  more  numerous, 
and  from  their  position  in  life  are  likely  to  know  more 
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of  the  parties  and  witneasea,  and^  consequently,  better  able 
to  enter  into  their  views  and  niotives ;  and,  from  the  novelty 
of  their  situation,  bring  a  freshness  and  earnestness  to  the 
inqoiry  which  the  constant  habit  of  deciding^  adjudicatingt 
and  punishing,  fades  and  blants  more  or  less,  in  the  mind  of 
every  jadge*  Bat  the  great  danger  of  a  fixed  tribunal  is 
methodical  or  artificial  decision — a  sort  of  decision  by  routinci 
arising  out  of  the  faculty  of  generalising,  classifying,  and  dis* 
tuguishing  which  is  so  valuable  in  the  investigation  of  ques- 
tions of  hiw.  This  mischief  was  very  observable  under  the 
civil  and  canon  laws,  and  gave  rise  to  the  diflferent  degrees 
of  proof — i^ena-probatk),  semi*-plena*probatio,  aemi-plena-pro- 
batio  major,  and  semi-plena-probatio  minor — which  were  so 
absurd  in  principle  and  ao  mischievous  in  practice.  Nor  is  th's 
n^rely  an  ISnglish  noti(m«  Beccaria  (^'Dei  delitti  e  delle 
pene,'"  a.  7),  expresses  himself  thus : — '^  I  deem  that  the  best 
judicial  system  which  associates  with  the  principal  judges 
saaessors  not  selected,  but  chosen  by  lot ;  for  in  such  matters 
ignoraneej  whieh  judges  by  sense,  is  safer  than  sdencs,  which 
jwfyss  by  opinion.  Where  the  law  is  clear  and  precise,  the 
duty  of  the  tribunal  is  limited  to  ascertaining  the  existence  of 
facts ;  and  although,  in  seeking  the  proofs  of  mme,  ability 
and  dext^ty  are  required,  although  in  summing  up  the  result 
of  those  proofs  perspicuity  and  precision  are  indispensable, 
still,  in  order  to  draw  a  conclusion  from  them,  nothing  more 
is  required  than  plain,  ordinary  good  sense,  less  fallacious  than 
the  learning  of  a  judge  accustomed  to  seek  the  proofs  of 
goilt,  and  who  reduces  every  thing  to  an  artificial  system 
fonned  by  study.**  Again,  the  consequences  of  the  errors  of 
casual  tribunals  are  immensely  less.  Theirs  are  mostly 
errors  of  impulse^  and  their  consequences  almost  entirely  con- 
fined to  the  case  in  which  they  are  committed.  The  errors  of 
fixed  tribunals,  on  the  contrary,  are  the  errors  of  system,  and 
their  eflPects  lasting  and  general.  Their  decisions,  proceeding 
irom  persons  in  authority,  will,  especially  if  ever  so  slightly 
involving  a  question  of  law,  be  reported,  or,  what  is  worse, 
remembered  without  being  reported,  and  form  precedents,  by 
which  future  tribunals  will  be  swayed.    Nor  is  even  this  the 
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worst ;  the  judge  to  whom  the  precedent  made  by  his  prede-* 

cessor  is  cited,  is  safe  from  censure  if  he  follows  it ;  while,  on 

the  other  hand,  being  erroneous,  he  may  without  danger  disre* 

gard  it ;  so  that,  if  corrupt  or  prejudiced,  he  may  take  as  his 

guide  either  the  true  principles  of  law,  or  the  previous  wrong 

decision,  and  thus  ^ve  judgment  for  plaintiff  or  defendant  at 

pleasure.    But  the  great  objection  to  fixed  tribunals  exists  in 

the  difficulty,  not  to  say  impossibility,  of  keeping  them  pure. 

The  judge's  name  being  known  to  the  world,  indicates  to  the 

evil-disposed  litigant  the  person  to  whom  his  bribe  can  be 

offered,  or  on  whose  mind  influence  may  be  brought  to  bear ; 

and  a  frightful  temptation  is  held  out  to  the  executive  to 

secure  the  condemnation  of  political  enemies,  by  placing  on 

the  bench  of  justice  persons  of  complying  morals  or  timorous 

dispositions.     Where  the  component  members  of  the  tribunal 

are  unknown  until  the  moment  of  trial,  the  temptation  does 

not  exist. 

Now,  our  common-law  tribunal  is  of  a  compound  nature, 

partly  fixed  and  partly  casual,  and  so  constructed  as  to  secure 
very  nearly  all  the  advantages  of  each  of  the  opposing  systems, 
while  it  avoids  their  dangers.  By  confiding  to  the  judge  the 
decision  of  all  questions  of  law,  it  secures  the  law  from  being 
altered  by  any  mistake,  or  even  misconduct,  of  the  jury ;  and 
by  intrusting  him  with  the  general  conduct  of  the  proceedings 
and  the  duty  of  commenting  on  the  evidence  reaps  the  benefit 
of  his  knowledge  and  experience.  But  by  taking  out  of  his 
hands  the  actual  decision  on  the  facts,  and  the  application  of 
the  law  to  them,  it  cuts  up  mechanical  decision  by  the  roots, 
prevents  artificial  systems  of  proof  from  forming,  and  secures 
the  other  advantages  of  a  casual  tribunal.  With  us,  so  soon 
as  any  trace  of  artificial  proof  or  mechanical  decision  shows 
itself,  a  cleansing  tide  of  firesh  thought  is  poured  in  by  the 
casual  branch  of  the  tribunal,  which  sweeps  away  the  rising 
mischief,  and  restores  the  system  to  its  health  and  purity.  Be- 
sides, the  difference  between  the  judge  and  jury  in  station, 
acquirements^and  modeof  viewing  things,  not  only  enables  them 
to  exert  on  each  other  a  mutual  and  a  very  salutary  control, 
but  adds  an  immense  moral  weight  to  their  joint  action.  When, 
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for  iii8tance>  the  condemnation  of  a  criminal  U  pronounced 
both  hj  the  representatiye  of  the  law  and  a  number  of  per- 
sona chosen  indifferently  from  the  body  of  the  community,  the 
blow  descends  on  him  and  the  other  eiril-disposed  members  of 
it  with  a  force  which  it  never  could  have  if  based  solely  on 
the  reasoning  of  the  one  or  the  consultation  of  the  other. 

The  constitutional  protection  which  the  ''jury ''  affords  to 
the  subject  is  too  well  known  to  require  explanation.  Suffice 
it  to  say,  that  it  rests  on  the  great  principle  of  leaving  a  portion 
of  the  judicial  authority  in  the  hands  of  the  people,  instead  of 
vesting  the  whole  in  some  exclusive  or  professional  body.  And 
this  principle  is  by  no  means  peculiar  to  England,  but  was  fully 
established  in  the  three  greatest  nations  of  antiquity,  the  Jews, 
Greeks,  and  Romans.  It  appears  by  many  passages  in  Scrip- 
ture that  every  Jew,  at  least  in  criminal  cases,  was  tried  at 
the  gate  of  the  city  by  several  of  its  elders ;  and  the  practice 
of  the  Athenians,  and  of  Home  before  she  lost  her  liberties,  is 
well  described  by  Gibbon,  in  the  44th  chapter  of  his  '^  Decline 
and  Fall  of  the  Roman  Empire."  Now  one  of  the  popular  falla- 
cies of  the  day,  one  which  is  frequently  put  forward,  and  still 
more  frequently  insinuated  by  the  enemies  of  trial  by  jury, 
and  too  often  incautiously  admitted  by  its  friends,  is^  that  the 
constitutional  protection  is  the  sole  advantage  of  this  mode 
of  trial,  and  that  that  protection  is  required  in  criminal  cases 
only*  But  the  law  of  England  has  established  trial  by  judge 
and  jury,  in  the  conviction  that  it  is  the  mode  best  calculated 
to  ascertain  the  truth  in  the  greatest  majority  of  instances,  as 
well  as  the  best  calculated  to  do  justice,  in  every  sense  of  the 
word — the  constitutional  protection  afforded  by  it  being  only 
a  collateral,  though  doubtless  most  important,  consequence  of 
the  general  arrangement. 

Admitting,  however^  that  it  does  afford  that  protection,  it 
is  amusing  to  observe  the  different  courses  adopted  by  its  ad- 
versaries to  evade  the  crushing  force  of  the  argument  thereby 
supplied  in  its  favour.  Some  of  them  say  the  liberties  of  the 
country  are  now  so  secure,  that  the  protection  is  no  longer 
required  This,  at  a  time  when  we  are  constantly  told  that  our 
free  institutions  are  on  their  trial,  when  imconstitutional  pro- 
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positions  of  ereiy  kind  are  continually  brought  Forward,  some* 
times  even  successftiUy,  in  Parliament,  and  we  are  enoounter* 
ing  the  reactionary  wave  of  absolutism  which  has  swept  over  so 
much  of  the  continent  of  Europe !  Others  concede  that  tlia 
jury  ought  to  be  retained  in  cases  where  the  liberty  of  the 
subjeet  may  come  in  question,  and  abolished  in  all  others*  Of 
this  view  are  Bentham  (see  his  works  by  Bowring,  vol*  ii. 
p.  119),  and  Mr«  Brown,  in  the  pamphlet  already  referred  to 
(p.  83).  But  w*ho  could  possibly  define  beforehand  what  those 
cases  are  ?  The  most  ordinary  case,  civil  or  criminali  may 
disclose  in  its  progress  a  constitutional  question,  wholly 
imperceptible  at  its  outset ;  and  two  of  the  most  important 
of  such  questions  ever  raised  presented  themselves  in  Ashhy 
V.  While  (2  L.  Raym.  938.),  and  Shckdale  v.  Baneard  (9  A. 
&  E.  1),  the  first  of  which  was  an  action  on  the  case,  and 
the  second  an  action  for  libel. 

I  now  proceed  to  consider  the  aiguments  with  which  the 
system  of  trial  by  judge  and  jury  is  assailed,  nnd  the  tribunals 
which  its  adversaries  prefer  to  it  :— 

Mr.  Brown,  page  7,  expresses  himself  thus : — **  I  artaign 
the  trial  by  jury  at  the  bar  of  public  opinion.  I  accuse  it  of 
incapacity,  of  ignorance,  of  partiality,  of  cumbersomeness,  of 
barbarism."  His  first  argument  is,  that  juries  are  deficient 
in  capacity  to  decide  on  the  matter  brought  before  them. 
He  says  (pages  8,  &,  10),  "It  has  certainly  always  struck  my 
mind  that  there  was  a  remarkable  contrast  between  the  mode 
of  procedure  adopted  by  our  countrjonen  in  relation  to  their 
legal  disputes,  and  that  which  they  follow  in  the  ordinary 
afikirs  of  life.  If  a  man  wants  a  pair  of  shoes  made,  nobody 
shall  serve  him  but  one  who  has  undergone  a  regular  appren- 
ticeship to  the  trade,  and  has  practised  it  for  years.  If  a 
man  breaks  his  leg,  he  never  thinks  of  trusting  his  precidus 
limb  to  the  hands  of  any  but  an  experienced  surgeon,  who 
has  spent  half  a  life  in  the  exercise  of  his  profession.  If  he 
happens  to  be  involved  in  a  difi^ult  question  of  law,  he  will 
take  the  advice  of  none  but  one  who  has  grown  grey  in  the 
study  of  reports  and  statutes ;  and  yet  with  ail  this,  if  his 
property,  his  reputation,  his  liberty,  or  his  life  is  at  stake  on  a 
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disputed  question  dF  fact,  he  will-^nayi  he  mast  intrust  it  to 
the  Toice  of  twelve  men,  not  one  of  whom  may  have  ever 
entered  a  ooiurt  before,  not  a  creature  of  whom  may  have  ever 
experienced  the  arts  of  debate  or  the  subtleties  of  counseI| 
nor  have  baUnced  the  doubtful  evidence  of  opposite  witnesses, 
nor  have  been  called  to  the  decision  of  any  ^pute  more 
important  than  the  quarrels  of  his  children,  or  the  discussions 
of  the  pothouse.  As  Numa  was  taken  from  the  plough  to 
the  sceptre,  so^  at  the  snnunons  of  the  law,  our  jurymen  quit 
their  shops  for  the  courts  of  justice ;  they  march  straight  from 
the  weighing  of  candles  to  the  weighing  of  testimony — from 
the  measuring  of  tape  to  the  measuring  out  of  fate — ^from 
dealing  in  bacon  and  cheese  to  dealing  with  the  lives,  pro* 
perties,  and  Kberties  of  men  I  Verily^  we  are  a  wise  people, 
whose  commonalty  possess  by  intuition  the  faculty  which 
costs  a  lawyer  many  years  to  acquire — ^many  long  years  of 
laborious  study  and  practice — ^the  faculty  of  hearing,  without 
being  deluded  by  sophistry  and  eloquence,  of  catching  and 
connecting  as  it  flies  the  broken  and  disjointed  evidence  of 
numerous  and  contradictory  witnesses ;  of  selecting  what  is 
material,  and  rejecting  what  is  irrelevant ;  of  sifting  the 
wheat  from  the  chaff,  the  substantial  from  the  seeming,  and 
extracting  the  kernel  of  truth  from  the  mis-shapen  husk  of 
error  in  which  it  is  enveloped.  The  Greeks  fabled  that  the 
Goddess  of  Wisdom  sprang  fully  armed  and  grown  from  the 
bead  of  Zeus.  The  English  seriously  believe  that  judicial 
wisdom  springs  forth  mature  from  every  tradesman's  head  I 
This  is  a  6t  article  of  faith  for  a  nation  of  shopkeepers." 

No  doubt  all  this  would  be  very  absurd  if  the  men  here 
described  were  intrusted  with  the  decision  of  questions  of 
law;  but  that  is  exactly  the  matter  with  which  the  constitu- 
tion has  not  intrusted  them*  The  argument,  too,  involves  a 
popular  fallacy,  viz.  that  a  judicial  tribunal  (however  con- 
stituted) is  chai;^^  to  determine  which  of  the  two  parties 
who  litigate  a  case  before  them,  is,  philosophically  speaking, 
in  the  right ;  whereas  the  question  for  them  is,  has  the  party 
on  whom  the  burden  of  proof  lies  made  out  his  case  T  For 
instance,  in  a  criminal  trial,  the  jury  are  not  charged  to 
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inquire  into  the  innocence  of  the  iaccused,  but  whether  thera 
is  sufficient  evidence  to  satisfy  them  to  a  moral  certainty  of 
his  guilt  ?  So,  in  civil  cases,  the  jury  who  find  for  a  defendant 
do  not  thereby  assert  that  the  plaintiff  has  no  cause  of  com- 
plaint against  him,  but  only  that  he  has  failed  in  making  it 
out ;  and  a  jury  who  find  against  a  defendant  on  a  plea  of 
payment  or  set  off,  do  not  thereby  assert  that  the  defendant 
has  never  paid  the  plaintiff,  or  has  no  set  off  against  him,  but 
simply  that  he  has  not  proved  it.  Now,  the  circumstance 
that  a  man  has  no  peculiar  legal  knowledge— that  he  has  aU 
his  life  been  '^  weighing  candles,"  "  measuring  tape,"  or  ^^  dealr 
ing  in  bacon  and  cheese" — is  the  very  thing  that  qualifies 
him  to  decide  the  facts  that  arise  in  a  court  of  justice.  To 
every  litigant  who  brings  a  cause  into  court  the  law  says, 
'*  Before  you  call  on  us  to  interfere  at  your  desire  with  the 
life,  liberty,  or  property  of  any  person  subject  to  our  rule,  you 
must  bring  proof  of  the  facts  on  which  you  rely,  so  clear  as  to 
satisfy  a  number  of  men  taken  at  random  firom  the  body  of 
the  community,  acting  in  the  presence  of  a  judge,  and  under 
his  direction  as  to  the  law ;  if  you  do  not,  you  shall  fail." 
And  he  deserves  to  fail 

As  connected  with  this  subject,  Mr.  Brown  asserts  that  to 
the  incapacity  of  jurymen  to  decide  with  correctness,  is  owing 
the  necessity  for  the  rules  of  evidence,  which  formerly  reject^ 
so  many  witnesses  as  incompetent,  and  still  rejects  hearsay  evi- 
dence, &c. ;  and  the  same  argument  is  to  be  found  in  some  of 
our  books :  (1  Stark.  Ev.  37,  note  n ;  Tayl.  Ev.  Part  c.  7, 
8  ed. ;  and  per  Mansfield,  C.  J.,  in  the  Berkeley  Peerage 
case,  4  Cnmpb.  415.)  But  the  rejection  of  witnesses  for  in- 
competency was  known  to  the  ancient  Komans,  and  well 
understood  both  in  the  civil  and  canon  laws,  whose  rules  of 
incompetency  were  much  more  numerous  than  ours  (Dig.  lib. 
22,  tit.  5 ;  Decret.  Greg.  9  lib.  2,  tit.  20) ;  and,  indeed,  where 
a  single  judge  determined  both  law  and  facts,  they  supplied 
a  check  which  is  not  required  before  a  jury.  The  inferiority 
of  hearsay  evidence  was  also  well  known  to  the  civilians  and 
canonists,  although  they  did  not  always  reject  it  (see  Mas- 
eard.  de  Prob.  Gond.  104,  151,  or  any  other  good  treatise 


TRIAL  BTJUBT.  191 

on  the  sabject)  ;  thereby  leaving  a  most  dangerous  discretion 
to  the  judge. 

It  is  further  objected  to  juries  by  Mr.  Brown  (pp.  27^  28y 
10 — 13)  and  others,  that  they  sometimes  misbehave  by  de- 
ciding by  loty  or  in  other  corrupt  ways,  and  that  they  fre« 
quently  give  erroneous  verdicts.    Unquestionably  they  some- 
times do,  but  then  it  is  not  possible  to  construct  an  infallible 
tribunal;   besides  which  I  must  protest,   in  the  strongest 
manner,  a^^ainst  the  practice  which  assumes  every  verdict  to 
be  erroneous,  which  is  either  dissatisfactory  to  the  losing 
party  or  denounced  by  the  public  press.     I,  and  doubtless 
others  also,  have  seen  the  soundest  decisions  of  judges,  the  most 
honest  and  sensible  verdicts  of  juries,  and  the  most  upright 
decisions  of  police  magistrates,  attacked  in  those  organs  with 
fiendish  fury.    I  put  it  to  any  person  who  has  had  any  fair 
amount  of  experience  in  the  matter,  whether  the  decisions  of 
judges  on  law,  and  of  juries  on  facts,  are  not  in  general  cor- 
rect, corraption  and  misdecision  being  the  comparatively  rare 
exceptions.     Now,  the  most  unphilosophical,  unjuristical,  and 
utterly  absurd  act  of  which  any  man  can  be  guilty  is,  the 
framing  laws  to  meet  rare  and  unusual  cases  ;  for  it  is  a  well- 
known   principle  of  jurisprudence  and  legislation,  that  they 
should   be  made  to  meet  what  usually  and  ordinarily  takes 
place.     ^^Ad  eaqu»  frequentius  accidunt  jura  adaptantur" 
(2  Inst.  137)  is  the  maxim  of  English  law ;  while  the  Roman 
law  distinctly  laid  down,  ^^  Jura  constitui  oportet  in  his  quse 
fV/  rh  TXf r^ron  %,  €.,  ut  plurimum  accidunt,  non  que  ix  vapaXCycv, 
i.e.,  ex  inopinato"  (Dig.  lib.  1,  tit.  3, 1.  3 ;  see  also  id.  L  10, 
and  lib.  50,  tit.  17|  1.  64);  and  the  violation  of  this  principle 
is  one  of  the  besetting  sins  of  the  legislative  projects,  and 
occasionally  of  the  legislation  itself  of  the  present  day. 

But  if  the  opponents  of  juries  deem  it  right  to  reason  from 
extreme  cases,  I  am  willing  to  meet  them  on  their  own  ground. 
Allow  me  to  bring  before  you  a  few  instances  of  misdecision 
by  judges — not  instances  of  mere  judicial  error,  but  decbions 
and  dicta  displaying  an  ignorance  of  elementary  principles ; 
for  it  is  only  such  that  present  a  fair  analogy  to  the  verdicts 
of  juries  when  palpably  or  absurdly  wrong.    In  Webb  v.  BeU 
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(1  Sid.  440^  also  reported  2  Kelx  596),  Kelyngey  C.  J.,  laid 
down  in  the  Court  of  Queen's  Bench,  that  a  horse  with  a  man 
upon  him  may  be  distrained  damage  feasant,  and  led  to  the 
pound  with  the  man  upon  him ;  a  dictum  which  imposed  even 
on  C.  B.  Gilbert  (Gilb.  Dist  45,  ed.  1757),  and  was  overruled 
in  Storey  y.  Hobinaon  (6  T.  R  138) ;— a  dictum  at  variance 
with  the  well-known  principle  of  law,  that  things  in  actual 
use  are  not  to  be  distrained,  as  well  as  with  a  current  of 
authorities  from  the  time  of  Edward  IIL  (see  Fitzh.  Atr. 
Avowry,  pi.  199.)  Again,  in  Newton  v,  IHgg  (1  Show.  268), 
EyreSj  J.,  laid  down  that  an  innkeeper  has  a  lien  on  the 
penon  of  his  guest  for  his  Ibod — ^in  other  words,  that  if  a 
man  cannot  pay  his  tavern  bill,  he  may,  without  any  process 
of  law,  be  imprisoned  for  life  by  his  creditor,  an  absurdity 
overruled  in  my  own  day  and  in  my  own  hearing  {SunMf  ▼« 
Al/ordf  3  M.  and  W.  248.)  But  let  us  come  to  more  modem 
times.  In  Byran  v.  Lewis  (R  and  M«  386,  A.D.,  1826),  Lord 
Tenterden  said»  '^  I  have  always  thought,  and  shall  continue 
to  think  until  I  am  told  by  the  House  of  Lords  that  I  am 
wrong,  that  if  a  man  sells  goods  to  be  delivered  at  a  future  day, 
and  neither  has  the  goods  at  the  time,  nor  has  entered  into  any 
prior  contract  to  buy  them,  nor  has  any  reasonable  hope  of 
receiving  them  by  consignmait,but  means  to  go  into  die  market 
to  buy  the  goods  which  he  has  contracted  to  deliver,  he  cannot 
maintain  an  action  upon  such  a  contract.  Such  a  contract 
amounts,  on  the  part  of  the  vendor,  to  a  wager  on  the  price  of 
the  commodity,  and  is  attended  with  the  most  mischievous  con- 
sequences." Specific  and  dogmatical  this  I  and  yet  we  sddom 
meet  a  decision  more  grossly  wrong.  What?  A  doctrine  like 
this  predicated  of  the  contract  of  sale! — a  contract  of  natural 
law,  and  known  ta  the  laws  of  every  nation,  civiUaed  or  udt 
civilized.  As  was  observed  in  Bitblewhite  v.  M^Morine  (5  M. 
and  W.  462),  where  this  case  was  overruled,  '*  Such  a  doctrine 
would  put  an  end  to  half  the  contracts  made  in  the  course  of 
trade;  and  would  render  void  all  contracts  to  supply  the 
army  and  navy  and  workhouses,  and  almost  every  public 
institution."  We  are  surely  all  acquunted  with  GodeaU  v* 
Boldero  (9  East  72)^  where  the  Court  of  King's  Bench  heU 
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that  a  contract  of  life  insurance  (a  contract  of  eyery^^lay 
occurrence)  is  nothing  more  than  a  contract  of  indemnitj — a 
dogma  which,  after  being  looked  on  as  law  for  nearly  half  a 
century^  has  recently  been  overruled  in  the  Exchequer  Cham- 
ber,  Dcdby  v.  T%$  Indian  Life  Assurance  Company  (15  C.  B. 
365).  One  instance  more,  the  most  remarkable  of  all :  the 
-trial  of  Queen  Caroline,  before  the  House  of  Peers,  in  1820 
(2  Br.  &  B.  286— 292)— a  case  affectmg  the  honour  of  a 
Queen  of  England,  and  attended  by  an  excitement  threatening 
civil  war.  On  that  occasion,  in  answer  to  questions  put  by 
the  House,  L.  C.  J.  Abbott,  answering  for  all  the  judges, 
eaid,  that  the  well-known  rule  of  evidence,  which  prohibits 
-the  proof  of  the  Contents  of  a  written  insinnnent  by  parol 
evidence,  precluded  the  asking  a  witness  on  cr0«»-examination 
whether  he  had  made  statements  in  any  written  document 
inconsistent  with  bis  evidence  in  chief,  or  even  whether  he 
had  made  representations  to  that  effect — two  positions  clearly 
erroneous,  both  on  principle  and  authority.  They  were, 
however,  established  by  those  answers ;  and  having  embar- 
rassed every  one  for  upwards  of  a  quarter  of  a  century, 
received  the  condemnation  of  the  legislature  in  the  Common 
Law  Procedure  Act,  1854,  s.  24. 

There  is  a  book  by  Professor  Greenleaf  (a  copy  may  be 
aeen  in  Lincoln's-Inn  Library)  entitled,  **  Collection  of  Over- 
ruled, Denied,  and  Doubted  Decisions,  both  American  and 
English.*'  Fourth  edition,  by  Townsend,  New  York,  1866. 
This  work  amounts  to  548  8vo  pages,  though  it  must  in  can- 
dour be  acknowledged  that  many  of  the  cases  in  it  are 
questioned  solely  on  account  of  supposed  inaccuracy  in  the 
reports  of  them.  Do  not  let  me  be  misunderstood  as  sug- 
gesting the  aboUtion  of  the  judges  for  these  or  similar  errors. 
I  trust  I  should  not  be  so  stupidly  unjust,  even  were  our  bdnoh 
not,  what  it  eonfessedly  is,  the  best  and  most  upright  in  the 
worid.  But  such  a  suggestion  would  not  be  half  so  stupid  or 
unjust  as  proposing  the  abolition  of  juries,  because  they  occa« 
sionally  fall  into  error,  and  to  transfer  their  functions  to  the 
judges,  who  now  commit  errors  in  their  own  province.  If 
the.  present  question  is  ev^r  brought  into  Parliamenti  I  hope 
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some  member  will  move  for  a  return  of  the  number  of  new 
trials  granted  in  each  court,  specifying  which  were  granted  for 
misdirection  and  which  for  a  verdict  against  evidence,  together 
wth  the  fate  of  each  rule.  But  in  the  mean  time  I  make  this 
offer  to  any  gentleman — for  every  wrong  verdict  of  a  jury  you 
produce  me,  I  will  produce  you  a  wrong  decision  of  a  court 
or  judge,  and  see  whose  list  will  be  exhausted  first.  I  ven- 
ture to  say  it  will  not  be  mine. 

Another  argument  put  forward  by  Mr.  Brown  (pp.  15 — 18) 
is,  that  juries  are  frequently  swayed  by  prejudices,  especially 
in  particular  sorts  of  cases.  Thus,  according  to  him,  there  is 
small  justice  to  be  got  from  a  conmion  jury  by  a  gentleman 
defending  an  action  on  a  tradesman's  bill ;  by  a  railway  com* 
pany  defending  an  action  for  an  injury ;  or  by  an  insurance 
company  defending  an  action  on  a  policy,  &c*  And  he  remarks 
in  particukr  (p.  15),  that ''  every  one  of  the  judicial  murders 
and  confiscations,  committed  under  Charles  II.,  was  committed 
by  means  of  a  jury.''  Taking  this  argument  at  the  strongest, 
it  only  proves  that  a  common  jury,  summoned  according  to 
the  existing  law»  is  not  the  fit  jury  for  those  cases,  and  thus 
far  it  is  entitled  to  some  consideration;  although,  even  as 
matters  stand,  I  regret  that  Mr.  Brown  should  hold  so  bad  an 
opinion  both  of  his  countrymen  and  of  human  nature,  as  to 
believe  that  the  verdicts  of  juries  in  those  cases  are  wrong 
systematically.  But  what  shoidd  we  gain  in  this  respect  by 
their  abolition  t  Are  juries,  common  or  special,  the  only 
class  of  the  community  swayed  by  prejudices?  Did  any 
gentleman  present  ever  witness  the  trial  of  a  suspected 
poacher  at  quarter-sessions,  or  hear  medical  testimony  in  a 
case  where  the  character  of  the  medical  profession  was  in- 
volved, or  of  scientific  witnesses  where  the  merits  of  conflic- 
ting theories  were  in  question  t  and  probably  few  prejudices  are 
stronger  than  those  which  separate  lawyers  from  laymen. 

Did  Mr.  Brown  ever  read  the  charges  of  the  judges  in  the 
cases  in  the  time  of  Charles  IL  to  which  he  refers,  or  the 
debates  in  parliament  of  the  period ;  if  so,  did  he  ever  con- 
sider whether  the  prejudices  of  other  classes  were  not  even 
stronger  than  those  of  the  juries ;  and  how  many  state  pro- 
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Bccutaons  the  necesBtty  of  Bummoning  a  jury  may  not  have 

nipped  in  the  bud  ?     The  abolishing  the  jury,  and  transferring 

ito  functions  to  some  other  body,  would  only  be  exchanging 

one  class  of  prejudices  for  another.    In  the  tribunal  consisting 

of  judge  and  jury,  the  prejudices  of  the  one  hold  in  check 

those  of  the  other;  remove  either  the  judge  or  the  jury,  and 

the  unfortunate  litigants  would  be  left  to  the  unchecked 

violence  of  the  prejudices  of  the  component  part  that  is 

allowed  to  remain.    And  this  is  in  strict  analogy  with  the 

other  parts  of  our  constitution.    'Each  of  the  component 

parts  of  the  l^islative  body  has  its  prejudices — by  vesting 

the  supreme  power  in  all  conjointly,  they  control  each  other^ 

and  salutary  legislation  is  the  result ;  remove  all  but  one,  and 

the  prejudices  of  that  one  would  soon  run  wild  riot  over  the 

community. 

We  hear  much  of  the  absurdity  of  bringing  before  juries 
cases  of  disputed  accounts,  and  others  which  ought  to  be 
made  the  subject  of  a  reference ;  and  it  is  sought  to  fix  on 
the  jury  the  mischief  of  this  (Brown,  p.  30).     But  the  real 
objection  is,  that  those  are  causes  which  are  unfit  to  be  tried 
by  any  regular  judicial  tribunal,  no  matter  how  constituted. 
Would  the  substituting  twelve  judges  for  the  jury  mend  the 
matter?     Would  the  four  judges  of  the  Queen's  Bench,  sit- 
ting in  banc,  be  one  whit  a  better  tribunal  for  these  purposes 
than  a  jury?   Besides,  the  practice  of  arbitration  was  perfectly 
well  known  in  the  civil  and  canon  laws,  where  there  was  but 
a  single  judge,  and  the  detested  jury  had  no  place ;  and  even 
in  our  own  courts  of  equity,  when  a  bill  is  filed  for  an  account, 
does  the  Lord  CSiancellor  take  his  place  on  the  judgment-seat, 
take  the  complainant's  account  against  the  defendant  in  his 
hand,  and  go  through  it  item  by  item  ?     No  such  thing.    It 
is  referred  to  an  officer  of  the  court  to  take  the  account,  and 
judgment  is  given  according  to  his  report.    The  founders  of 
the  common  law  were  perfectly  sensible  of  all  this — for  the 
trial  of  disputed  accounts  they  provided  the  action  of  account, 
in  which,  when  the  liability  of  the  defendant  to  account  was 
established,  a  judgment  quod  computet  was  given,  and  the 
fioatter  referred  to  auditors  to  take  the  account    This  action 
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&11  into  diause  for  various  reasons,  and  prinoipallj  from  the 
infinitelj  better  means  of  redress  afforded  bj  the  very  sa* 
perior  machinery  of  a  bill  in  equity;  and  now  by  the  Gommoii 
Law  Procedure  Act,  1854»  the  court  before  trial,  or  the  Judge 
at  ni$ipriu$j  is  empowered  to  direct  an  arbitration  in  matters 
of  account 

The  last  direct  argument  against  tiial  by  jury  which  I  havQ 
to  notice  is,  that  jurymen  are  put  to  loss  and  inconvenience 
by  being  summoned  from  their  homes  or  business  to  take 
part  in  judicial  proceedings. — (Brown,  pp.  18«  19.)  It  is 
with  a  feeling  of  humiliation  that  I  allude  to  such  an  aign* 
ment  as  this.  Are  there  any  Englishmen  so  degraded  or 
so  selfish  as  to  grudge  the  time  necessary  to  assist  in  the  ad- 
ministration of  justice,  to  aid  in  working  a  system  which — 
preserves  their  laws  and  their  liberties?  ^^Lex  non  favet 
delicatorum  votis,"  9  Co.  58,  and  I  do  not  believe  the  maxim 
would  lose  its  truth  or  force  by  the  substitution  of  ^'  sordi- 
dorum  *'  or  "  impiorum." 

The  enemies  of  the  jury  system  are  by  no  means  agreed 
among  themselves  as  to  the  sort  of  tribunal  by  which  it  should 
be  replaced.  Let  us  examine  a  few  of  their  proposals.  Mr. 
Brown  (pp.  20  and  30j  rather  inclines  to  a  single  judge — a 
system  once  established  by  the  civil  and  canon  law  over  all 
Europe,  and  the  condemnation  of  which  may  be  read  in  the 
judicial  history  of  every  country  there.  Would  it  be  endured 
in  England  that  a  man  should  be  hanged,  or  imprisoned,  or 
deprived  of  his  property,  because  a  single  judge  thought  some 
law  applied  to  the  case,  and  the  facts  were  proved  to  his 
solitary  satisfaction  T  Bentham  is  of  opinion  that  the  true 
checks  on  judicial  authority,  acting  without  a  jury,  are — 
1.  Ample  recordation  of  the  evidence ;  2*  Appeal  to  a  supe^ 
rior  judge ;  and  3.  Publicity  of  the  proceedings.  But  the 
first  of  these  would  add  enormously  to  the  expense  of  trials, 
even  supposing  the  notary  infallible,  both  in  point  of  ability 
and  honesty— *two  points  which  would  sometimes  be  question- 
able. As  to  the  appeal,  it  is  illusory.  Many  would  be  der 
terred  from  it  by  the  expense ;  add  to  which,  if  the  ground  of 
objection  were  the  improperly  giving  credit  to,  or  withholdiog 
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it  fivMB  evidence,  an  appeal  would  be  meet  unjuat  to  the 
judge  of  the  court  below,  unleea  not  only  the  evidence  were 
recorded,  but  the  demeanour  of  the  witneeees  when  givbg  it — 
a  thing  obviooaly  impoasiUe.  And  what  ia  the  value  of  a  rever* 
ttl  of  the  judgment  by  the  iq>peUate  judge  when  you  have  got 
it  t  It  la  only  the  opinion  of  Judge  A.  againat  that  of  Judge 
B.,  in  which  Judge  B.»  whoee  decision  is  reversed,  may  after 
all  be  in  the  right.  As  to  publicity,  this  check,  standing  alone, 
ifl  not  much  naore  effective  than  the  rest.  The  trials  of  Na* 
both,  Socratee,  Sir  N.  Throckmorton,  Algernon  Sydney,  and 
many  othera  of  the  same  nature,  were  as  puhlio  as  could  be 
— L  «.,  so  far  as  the  doors  of  the  court  being  open  to  whoso- 
ever pleased  to  walk  in.  But  the  number  of  persons  that  do 
that  must  necessarily  be  very  limited,  so  that  publicity  here 
must  be  understood  to  mean  publicity  through  the  agency  of 
the  press*  "We  are  all,  1  presume,  agreed  that  a  rational  liberty 
of  the  press  is  a  blessing;  but  it  is  the  fashion  of  our  day 
to  overrate  its  advantages;  for  it  is  frequently  spoken  of  as  the 
principal  guardian  of  our  liberties,  and  this  notion  is  evidently 
involved  in  the  theorv  of  Bentham  which  we  are  now  con- 

■r 

aidering.  But  the  liberty  of  the  press,  I  venture  to  affirm, 
would  not  last  long,  if  the  power  of  determining  both  the  law 
and  the  facts  in  all  causes,  both  criminal  and  civil — of  passing 
sentence  in  case  of  conviction  in  the  former,  and  assessing  the 
damages  for  the  successful  plaintiff  in  the  latter — were  vested 
in  judges,  the  nominees  of  the  Crown  ;  and,  as  men,  liable  to 
aU  sorts  of  prejudice  of  class  or  station,  political  or  personal. 
Let  it  be  remembered  that  the  liberty  of  the  press  in  this 
country  only  dates  from  the  latter  end  of  the  seventeenth 
century,  and  thist  the  trial  by  jury  protected  the  other  liber- 
ties of  the  country  long  before  it  had  any  existence,  and  since 
that  period  has  protected  both  it  and  them. 

There  are  three  other  tribunals  whose  decisions  on  facts  it 
is  the  fashion  with  many  to  laud  to  the  skies,  to  the  dispa- 
ragement of  the  decisions  of  juries — I  mean  courts  of  equity, 
ecclesiastical  courts,  and  police  magistrates.  This,  however, 
is  mere  reckless  assertion,  as  eveiy  person  acquainted  with 
those  tril^unals  must  be  well  aware,  and  the  recent  introdup* 
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tion  of  the  jury  system  into  the  two  first  by  the  legislature, 
affords  an  unpleasant  illustration  of  the  value  of  the  argument. 
Besides,  courts  of  equity  never  had  any  criminal  jurisdiction^ 
and  when  serious  questions  of  fact  came  before  them,  they 
directed  an  issue  to  be  tried  by  a  jury;  and  if  their  own  decisions 
on  facts  were  not  very  often  egregiously  wrong  it  would  be 
little  short  of  miraculous ;  for  the  witnesses  were  excluded  from 
the  presence  of  the  judge,  who  therefore  could  not  judge  of 
their  demeanour,  but  delivered  their  evidence  in  secret  before  an 
officer  of  the  court,  in  the  shape  of  a  formal  deposition,  which 
was  returned  to  the  judge  to  make  the  best  he  could  of  it. 

And  now  one  word  with  reference  to  a  favourite  theory  of 
those  who  in  the  present  day  attempt  to  disparage  our  com- 
mon-law mode  of  trial — viz.:  that  although  suitors  in  the 
county  courts  have  the  option  of  having  their  cases  deter- 
mined by  a  jury,  ninety-nine  cases  out  of  one  hundred  in 
those  courts  are  disposed  of  by  the  judge  (Brown,  p.  6). 
There  is  an  easy  answer  to  this.  The  immense  majority 
of  the  cases  tried  in  those  courts  are  of  so  trivial  a 
nature,  that  it  is  far  better  they  should  be  disposed  of  ia  a 
summary  way,  even  at  the  risk  of  occasional  misdecision. 
The  bringing  them  before  a  more  regular  tribunal  would 
indeed  be — 

"  Ocean  into  tempest  Avrought, 

To  waft  a  feather,  or  to  drown  a  fly." 

Nor  does  this  make  in  the  slightest  degree  against  my  general 
argument.  A  court  consisting  of  a  single  police  magistrate  is 
a  very  proper  tribunal  to  try  an  ordinary  case  of  assault,  but  a 
most  improper  one  to  determine  a  case  of  high  treason.  And 
although  occasionally  cases  of  some  importance  arise  in  County 
Courts,  it  is  to  be  observed  that  the  County  Court  Act,  9  & 
10  Vict.,  c.  95,  s.  70,  is  worded  very  insidiously,  and  apparently 
with  the  intention  of  bringing  the  jury  system  into  disrepute. 
Having  constituted  the  judge  of  the  county  court  the  tribunal 
for  deciding  matters  of  fact  in  general,  it  enacts  ^^  it  shall  be 
lawful  fur  the  plaintiff  or  defendant  to  require  a  jury  to  be  sum- 
moned"— thus  putting  the  party  who  desires  a  jury  in  the 
oiious  position  of  telling  the  judge  that  he  has  no  confidence 
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in  lum ;  the  judge  who  most  preside,  and  direct  the  jury  when 
sammoned.  It  b  not  surprising  that  few  litigants  like  to  pot 
themselyes  in  that  position.  Mark  the  different  language  of 
the  Common  Law  Procedure  Act,  1854^  s.  1.  This  Act 
retains  the  trial  by  judge  and  jury  as  the  ordinary  mode  of 
trial,  but  enacts,  ^^  the  parties  to  any  cause  may,  by  consent 
lA  writings  &c.y  leave  the  decision  of  any  issue  of  fact  to  the 
court)  &c.,  provided  that  the  court  or  a  judge  shall,  in  their 
discretion,  think  fit  to  allow  such  trial ; "  and  it  is  found  in 
practice  that  the  number  of  litigants  who  avail  themselves  of 
this  boon  is  very  small  indeed.  No,  the  enemies  of  our  insti« 
tutions — theorists,  adulators  of  the  civil  law,  or  absolutists — 
must  find  some  better  proof  than  the  practice  of  the  county 
courts,  that  Englishmen  are  tired  of  the  jury. 

Having  thus  endeavoured  to  state  my  views  on  this  most  im- 
portant question,  I  must  now  conclude  by  thanking  the  society 
for  the  patience  with  which  they  have  listened  to  so  long  an 
address.      That    there   is   much   room  for    reform  in  the 
working  of  our  jury  system — with  respect  to  the  class  of 
persons   summoned  on  juries,  and  in  the  mode  of  draw- 
ing up  the   panel — is  indisputable;  and  the  sooner  these 
needfol  reforms  are  effected  the  better.     But  great  and 
momentous  is  any  proposal  for  the  abolition  of  the  system 
itself    The  legislature  will  then  have  to  determine  whether 
this  mode  of  trial  by  judge  and  jury,  which  has  been  practised 
and  upheld  with  enthusiasm  by  Englishmen  for  so  many  cen- 
turies, has  been  either  a  delusion  from  the  beginning,  or  a 
system  which,  having  served  its  turn,  must  now  be  cast  aside 
as  a  piece  of  antiquated  lumber.    Let  us  hope  that  the  ques- 
tion will  be  discussed  with  intelligence  and  without  prejudice. 
"  The  children  of  Time,^ "  says  Lord  Bacon,  "  do  take  after 
the  nature  and  malice  of  the  father;  for,  as  he  devoureth 
his  cluldren,  so  one  of  them  seeketh  to  devour  and  suppress' 
the  other ;  while  antiquity  envieth  that  there  should  be  new 
additions,  and  novelty  cannot  be  content  to  add,  but  it  must 
defiice.    Surely  the  advice  of  the  prophet  is  the  true  direction 

^  AdTancement  of  Learning,  Book  I. 
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in  this  matter — '  State  super  viae  antiquas,  et  videte  qumnani 
sit  via  recta  et  bona^  et  ambulate  in  eaJ  Antiquity  deserreth 
that  reverence  that  men  ehonld  make  a  stand  thereupon,  and 
discover  what  is  the  best  way ;  but  when  the  disooverj  is 
well  taken^  then  to  make  progresnon.'' 
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Xn.— ON  THE  LAW  AND  PROCEDURE  FOR  THE  SUP. 
PRES6I0N  OF  CORRUPT  PRACTICES  AT  ELECTIONa 
Bt  THOMAS  PHINN,  Ea<i,  Q.C. 

iRead  30(h  January,  1800.] 

It  has  long  been  a  subject  of  grave  complaint  that  all  the 
efforts  of  the  legialatare  to  check  the  corruption  which  per- 
Tades  our  electoral  system  have  been  ineffectoaL  Neither 
candidates,  agents,  nor  votersy  have  been  deterred  from  the 
commission  of  graye  offences  by  threats  of  imprisonment, 
heayy  pecuniary  penalties,  civil  disqualification,  or  disfran- 
chisemeat. 

Judicial  corruption,  once  rife,  is  now  unknown.  No  sus- 
picion crosses  the  mind  of  the  suitor  of  the  purity  or  in- 
tegrity of  the  judge.  Official  corruption,  the  favourite  theme 
of  satirists^  has,  if  not  entirely  extinct,  disappeared  from 
^uiUHig  the  higher  class  of  servants  of  the  crown,  and  is 
nrely  imputed  to  the  very  lowest ;  and  parliamentary  venality, 
the  purchase  of  votes  in  the  House  by  the  minister,  formerly 
the  avowed  mode  of  government,  is  so  completely  eradicated 
fiom  our  system,  as  not  in  our  hottest  and  most  envenomed 
psrty  contests  to  be  imputed  to  one  another  by  political  aata- 
Koniste. 

These  forms  of  corruption  have  disappeared,  not  so  much 
under  the  action  of  l^Lslation  as  by  the  unsparing  and  un- 
swerving condemnation  of  public  opinion,  and  the  degradation, 
social  and  moral,  affixed  to  the  offence*  Electoral  corruption 
Borvives,  condemned  indeed  by  law,  but  under  a  conventional 
toleration,  which  has  almost  superseded  and  rendered  nugatory 
the  several  enactments  levelled  against  it 

It  is  then  a  fur  subject  for  inqubry,  whether  our  legislation 
is  founded  on  wise  principles ;  or  whether  the  law,  just  in  its 
inception,  becomes  futile  in  its  operation,  as  not  being  in 
hannony  with  public  opinion,  and,  therefore,  not  enlisting  in 
its  favour  the  sympathies  of  the  community. 
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It  appears  to  me  that  our  laws  are  in  some  respects  based 
on  wrong  principles,  as  founded  on  an  erroneous  view  of  the 
relations  of  the  candidate  and  the  constituent ;  that  thej  are 
too  favourable  to  the  briber,  though  severe  enough  against  the 
bribed ;  that  with  this  exception  they  are  defective,  not  so 
much  in  their  provisions  for  the  punishment  of  corrupt  prac- 
tices when  discovered,  as  in  salutary  enactments  for  their  pre- 
vention and  detection.  But  grave  defects  exist,  in  the  tri- 
bunals constituted  to  administer  the  law  of  parliament,  in  the 
law  itself,  and  in  the  procedure  before  such  tribunals ;  their 
action  is  slow  and  uncertain,  cumbrous  and  precarious ; 
whilst  the  enforcement  of  the  law  depends  on  the  passions  or 
the  caprices  of  individuals,  instead  of  being  deemed  an  object 
of  the  highest  solicitude  by  the  state. 

In  ancient  times,  the  view  entertained  of  the  relations  be- 
tween the  representative  and  his  constituents,  was  that  he  was 
intrusted  with  the  discharge  of  an  honourable  but  onerous 
trust ;  that  so  fiur  from  incurring  expense  from  the  discharge 
of  his  duties,  he  was  worthy  of  remuneration  for  his  exer- 
tions ;  and  that  the  constituency  which  required  his  services 
was  bound  at  least  to  indemnify  him  from  pecuniary  lo^s. 
During  this  period,  from  these  and  various  other  causes, 
electoral  corruption  was  comparatively  unknown ;  the  position 
of  a  member  of  parliament  conferred  little  social  distinction 
or  real  political  power.  He  was  either  a  courtier,  or  engaged 
in  a  struggle,  under  great  personal  disadvantage,  with  the 
crown.  There  was  but  little  scope  for  his  ambition,  no  chance 
of  advancement  or  preferment,  unless  from  the  favour  of  the 
crown.  In  fact,  it  is  not  until  the  reign  of  Elizabeth  that 
we  meet  with  any  instance  in  our  annals  of  corrupt  means 
being  resorted  to,  to  obtain  a  return  to  the  House  of  Commons. 
In  that  reign,  as  is  well  known,  Thomas  Long,  of  Westbury, 
having  given  the  returning  officer  of  that  borough  £^  to  be 
returned,  the  borough  was  amerced  in  ^20,  the  member  re- 
moved, and  the  returning  officer  fined  and  imprisoned,  and 
also  ordered  to  return  the  bribe,  and  to  cancel  all  securities 
given  him  by  the  member.  And  in  the  succeeding  reign,  Mr. 
Lovell,  having  given  some  money,  but  very  little,  to  the  eleo- 
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tors  of  Bletchioglej,  to  grant  him  voices^  was  for  that  and 
other  offences  sent  to  the  Tower,  and  was  declared  incapable 
of  being  elected  for  the  borough  for  the  vacancy.     That  the 
crown,  which  often  resorted  to  violence  and  underhand  prac- 
tices with  returning  officers,  also   sometimes  interfered  by 
corrupt  practices  when  it  had  peculiar  objects  to  accomplish, 
appears  from  the    instance  related    by  bishop  Burnet^  in 
his  **  History  of  the  Reformation/'  that  Grardiner,  bishop  of 
Winchester,  in  the  time  of  queen  Mary,  sent  to  the  emperor, 
to  inform  him  that,  unless  great  sums  of  money  were  sent  over 
for  carrying  the  elections  of  the  second  parliament  of  queen 
Mary,  the  opposition  would  be  such  that  the  queen  must  lay 
down  aU  thoughts  of  marrying  his  son.     It  accordingly 
appears  that  the  emperor  raised  and  transmitted  the  sum  of 
19200,000  crowns  for  this  purpose,  a  sum  almost  incredible, 
amounting  to  j^400,000  of  our  money^  and  probably  equiva- 
lent in  influence  to  four  times  the  amount  in  the  present  day. 
These  instances  are,  however,  rare;  the  absence  of  any 
definition  of,  or  allusion  to,  the  offence  in  our  earlier  text 
writers,  and  above  all,  the  silence  of  our  statute  book  until 
after  the  revolution,  show  that  corruption,  although,  as  lord 
Mansfield  says,  always  a  misdemeanour  at  the  common  law, 
was  then  comparatively  exceptional 

It  was  when  commercial  wealth  had  raised  a  class  to  influ- 
ence unknown  before,  and  poUtical  power  became  an  object 
of  ambition,  that  legislation  on  the  subject  took  place.  A 
practice  of  throwing  the  expense  of  contested  elections  on 
the  candidates  had  crept  in,  and  had  become  so  recognised  an 
usage  that  we  find,  as  early  as  the  year  1681,  the  thanks  of 
the  House  ^ven  to  constituencies  which  had  returned  their 
members  firee  firom  charge  in  these  terms : — *^  It  being  repre- 
sented to  the  House  by  several  members  that  many  counties, 
cities,  and  boroughs,  have  freely,  without  charge,  elected 
many  of  the  members  in  this  present  parliament,  according 
to  the  ancient  constitution,  wherefore  the  House  doth  give 
them  thanks  for  such  election."  Members  had  first  released 
their  constituents  from  the  charge  of  paying  their  wages, 
secured  to  them  by  a  long  series  of  statutes,  which,  often  pro- 
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posed  to  be  repealed^  soon  after  fell  into  desuetude.  In  the 
debate  on  the  treating  resolutions  in  le??,  the  changed  state 
of  affairs  was  well  described  hj  Mr.  Walter,  who,  in  reference 
to  the  complaint  of  the  moveri  ^^  that  the  expenses  of  elections 
are  grown  so  vast  that  it  goes  beyond  all  bounds/'  considered 
the  changes  in  the  country,  and  then  said :  ^^  Times  are  much 
changed  now.  Formerly  the  neighbourhood  desired  him  (the 
member)  to  serve,  there  was  a  dinner,  and  so  an  end ;  but 
now  it  is  a  kind  of  empire.  Some  hundred  years  ago  some 
boroughs  sent  not,  they  could  get  none  to  serve,  but  now  it 
is  in  fashion,  and  a  fine  thing  they  are  revived;^  and  ends 
his  speech  with  a  statement  which  is,  one  would  think, 
applicable  to  the  present  time :  ^' there  is  no  appeal  from  us, 
we  judge  elections  with  impunity,  and  what  we  should  take 
most  care  of  we  take  least*'  It  is  dear  then  that,  previous 
to  any  statutory  legislation  on  the  subject,  the  views  of  the 
relation  of  the  member  to  his  constituents  were  much  changed. 
Instead  of  being  pud,  he  was  expected  at  least  to  forego  his 
wages  ;  instead  of  being  returned  firee  of  expense,  expenditure 
on  his  part  was,  if  not  sanctioned,  at  least  connived  at;  and 
the  treating  resolutions,  the  basis  of  the  subsequent  legisla- 
tion, aimed  rather  at  the  limitation  than  the  suppression  of 
expenditure.  It  is  unnecessary  to  dilate  on  the  effect  of 
those  resolutions,  or  of  the  treating  act  which  followed; 
suffice  it  to  say  that  the  interpretation  given  to  that  enact* 
ment,  the  limitation  of  its  application  to  entertainment  pro- 
vided for  voters  after  the  vacancy,  and  the  tacit  permission 
accorded  to  the  expenditure  of  large  sums  in  the  entertain- 
ment of  those  who,  havii^  no  voices  at  the  election,  yet  had 
influence  over  the  possessors  of  the  franchise^  rendered  it 
nugatory  to  prevent  practices  which  Serjeant  Maynardhad 
early  designated  as  lay  simony. 

To  advert  at  length  to  the  legislation  on  the  subject  of 
bribery  would  be  superfluous.  Its  defects  are  traceable  to  its 
narrow  definitions,  to  the  tenderness  shown  to  the  tMriber, 
and  the  severity  manifested  to  the  reoipient^--a  coune  of 
dealing  which  has  rendered  public  opinion  hostile  to  oilbrcing 
the  law.    The  statute  of  2  Geo.  III.,  cap.  24,  passed  with  the 
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■use  Tiew8  m  the  treating  act|  though  containing  some 
aslatBTjr  changes  in  the  definition  of  briberji  left'  many 
pradieal  evib  unproYided  for. 

Thus  it  waa  a  crime  in  a  voter  to  aak  for  a  bribci  but  it 
was  decided  that  an  offer  onaocepted  did  not  bring  the 
offience  witliin  the  proyiaions  of  the  statute.  It  waa  forbidden 
to  the  voter  to  aak  for  or  to  accept  a  loan,  office  or  employ- 
meskt,  bat  not  for  the  candidate  to  proffer  tbemi  no  offence 
hmg  created  under  the  statute  uolese  the  offer  were  accepted, 
though  the  solicitation  to  commit  a  misdemeanour  is  a  com- 
mon-law offence.  Gifts  made  after  the  elections  unless  a 
previous  contract  could  be  proved,  were  proteeted,  and  thus 
an  open  and  avowed  STstem  of  giving  head-money  prevailed 
-^  practice  only  rendered  bribery  by  later  legislation ;  and, 
no  means  b^ng  provided  that  proceedings  should  be  insti- 
tuted at  the  cost  of  the  state,  the  statute  entirely  failed  to 
effect  the  objects  for  which  it  was  passed. 

Some  of  the  more  glarmg  defects  were  remedied  by  the 
subsequent  statute  of  49  Greo.  III.,  but  within  twenty  years 
after  the  passing  of  the  statute  of  the  2nd  Geo.  II.,  Tindal 
complains  that  *'in  the  election  of  1747,  from  the  increase  of 
wealth  and  the  riches  amassed  by  contractors  and  others 
during  the  war,  corruption  was  more  rife  than  ever,  and  the 
statute  had  signally  failed  to  acc<Hnpli8h  its  objecta'*  In 
&cty  the  legislature  had  only  attempted  palliatives,  and  not 
Btmck  at  the  root  of  the  evil;  the  law,  as  administered 
by  the  House,  varied  with  the  political  exigencies  of  the 
moment,  and  elections  were  maintmned  or  avoided  in  con- 
fonnity  with  the  views  of  the  minister,  and  rarely  with 
reference  to  the  law  or  facta  of  the  case.  The  act,  while  it 
{ttofessed  to  punish  the  briber  and  the  bribed,  left  untouched 
the  question  of  what  was  a  legal  expenditure,  and,  under 
eolour  of  the  doubt,  bribery  remained  unquestioned  and 
unaesailed ;  and  whilst  it  has  proved  most  difficult,  except  in 
glaring  cases,  to  distinguish  between  legal  and  illegal  pay- 
ments, corruption  seems  to  have  thriven  the  more  the  legis- 
lature attempted  to  arrest  it. 
It  is  true  that  most  of  the  defects  of  previous  legislation,  in 
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the  way  of  definition  of  comipt  practices^  have  been  cured 
by  the  Corrupt  Practices  Act,  and  a  better  system  of  penalties 
and  disqualifications  provided,  but  the  grave  evil  remains  of 
legalising  an  outlay  under  cover  of  which  corruption  is  easily 
resorted  to.  Many  other  defects  remain.  The  repeal  of  the 
provision  of  7  &  8  Geo.  IV.,  invalidating  the  vote  of  a  person 
employed  at  an  election,  has  enhanced  the  practice  of  such 
employment,  and  rendered  the  detection  of  a  colourable 
engagement  more  difficult  ;  and  has  not  only  increased 
expense,  but  given  the  voters  a  pecuniary  interest  in  having  a 
contest,  while  the  provision  throwing  the  cost  of  anunsuccesa- 
ful  prosecution  on  the  prosecutor,  and  preventing  his  recovery 
of  his  expenses  unless  he  enters  into  a  recognisance  to  pay 
the  costs  of  the  defendant  in  cases  of  acquittal,  has  effectually 
discouraged  all  attempts  to  bring  offenders  to  justice.  It  has 
also  had  the  effect  of  throwing  doubt  on  the  desire  of  the 
legislature  to  punish  such  offences,  no  good  reason  being 
assigned  for  the  distinction  in  this  respect  between  this  and 
other  misdemeanours. 

"  Under  the  system  as  at  present  established,  the  candidate 
is  called  on  to  pay  the  expenses  necessarily  incident  to  an 
election^  including  the  hustings  and  poll  clerks,  and,  by  usage, 
fees  to  the  returning  officer  for  the  discharge  of  his  duty ;  he 
is  permitted,  by  express  legislation,  to  contribute  to  the 
expenses  of  registration,  and  of  the  charitable  institutions  of 
his  constituents.  He  may  expend  any  sum  he  pleases  in 
retaining  agents  whose  position  gives  them  influence  over  the 
voters ;  may  engage  and  pay  voters ;  and  may  distribute 
large  sums  in  providing  conveyances  for  them  to  the  poll ; 
and  by  a  large  outlay,  apparently  innocent,  but  really  influen- 
cing large  classes  of  electors*  may  obtain  an  ascendency  due  to 
his  means,  or  inclination  for  expenditure,  but  which  is  really 
often  as  efficacious  as  the  direct  purchase  of  votes.  It  is  true 
that  the  legislature  has  interposed  some  slight  checks  to  this 
outlay.  The  candidate  may  not  provide  ribbons  and  cockades, 
under  a  penalty  of  40«.  He  may  not  pay  into  the  voter^s 
hands  the  expenses  of  his  conveyance  to  tiie  poll,  but  he  may 
provide  such  conveyance;  and  he  must  pay  all  expenses 
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through  a  public  officer,  ivho  is  to  publish  on  account  of  all 
moneys  so  expended  There  is  no  doubt  that  under  this 
sjstem  great  faciUties  exist  for  corrupt  payments.  It  is 
worthy  of  consideration  whether,  as  suggested  by  the  late 
attorney-general,  the  expenses  legally  payable  should  not  be 
strictly  defined ;  whether  expense  of  any  kind  should  be  incur- 
red without  the'  concurrence  of  some  public  officer,  who  should 
be  charged  with  seeing  that  the  law  is  strictly  enforced  ;  whe- 
ther the  engagement  of  more  than  a  limited  number  of  agents 
in  proportion  to  the  size  of  the  constituency,  should  not  be 
forbidden ;  whether  under  any  circumstances  the  expense  of 
voters  resorting  to  the  poll  should  be  defrayed  by  the  candidate ; 
whether  the  violation  of  any  of  these  provisions  should  not,  with' 
out  reference  to  tnterUiorij  be  visited  with  the  loss  of  the  seat. 
It  would  be  impossible,  in  the  present  state  of  public  opinion, 
to  throw  the  necessary  expenses  of  the  election  on  the  consti- 
tuency, as  appears  to  have  been  the  ancient  practice,  a  course 
which  might  be  attended  with  grave  inconvenience,  as  tend- 
ing to  augment  contests  where  no  doubt  existed  as  to  the 
feelings  of  the  electors;  but  a  rigorous  limitation  of  the 
expenditure  seems  the  only  feasible  mode  of  preventing  an 
outlay  which,  apparently  legitimate,  is  frequently  used  for 
the  purposes  of  corruption. 

Under  the  present  system  the  cost  is  enormous,  and  is 
evidenced  by  the  printed  returns  of  the  expenses  incurred  in 
late  elections,  reaching,  in  contests  for  large  boroughs,  fre- 
quently to  4000/.  or  50002.  for  each  candidate. 

It  has  been  suggested  that  a  further  mode  of  prevention  will 
be  found  in  compelling  each  candidate  at  an  election  to  declare 
on  oath  that  he  would  not  resort,  and  each  member,  upon 
taking  his  seat,  that  he  had  not  resorted,  to  corrupt  practices 
to  secure  his  election.  Without  entering  into  the  discussion 
of  the  efficacy  of  such  a  proposal,  it  is  sufficient  to  say  that 
as  the  bribery  oath  formerly  administered  to  the  voter  was 
repealed,  on  grave  consideration,  by  the  Corrupt  Practices 
Act,  as  not  only  inefficacious  for  the  object,  but  as  tempting 
him  to  add  the  crime  of  peijury  to  that  of  corruption,  it  would 
be  unadvisable  to  add  to  the  number  of  pronussory  oaths. 
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ladeed  the  candidate  or  member  is  tiow  under  a  more  Btringent 
obligation  than  that  proposed,  as,  in  the  event  of  a  petition 
being  tried  against  his  return,  he  is  aware  that  his  seat  will 
be  perilled,  if  not  absolutely  lost,  unless  he  be  prepared  to 
submit  to  a  rigorous  cross-examination  on  oath,  and  to  purge 
himself  from  ail  complicity  in,  or  connivance  at,  corrupt  prac- 
tices. The  fear  of  such  an  ordeal,  apparently  *more  stringent 
than  any  form  of  promissory  oath,  has  been  insufficient  to 
deter  from,  or  more  probably  has  induced  a  blindness  to,  such 
practices  when  resorted  to  by  his  agents.  It  appears,  then, 
that  as  nearly  all  provisions  for  the  suppression  of  such  prac- 
tices, by  way  of  preventions  or  punishments,  have  failed,  we 
must  look  to  the  laws  in  force  for  their  detection  and  ex* 
posure ;  and  inquire  whether  we  have  taken  sufficient  means 
to  defeat  the  objects  aimed  at  by  those  who  resort  to  undue 
means  to  obtain  parliamentary  honours. 

The  object  of  the  person  practising  corruption  is  the  seat. 
In  proportion  as  we  can  make  the  loss  of  that  certain,  imme- 
diate, and  final,  we  discourage  the  resort  to  illegal  means  to 
obtain  it ;  and  in  rendering  the  necessary  inquiry  less  ex- 
pensive and  more  searching  in  its  character,  and  more  deoisive 
in  its  results,  not  only  on  the  return,  but  on  the  constituency 
at  large,  we  discourage  not  only  the  venal  voter,  but  the 
authors  and  instruments  of  corruption.  That  the  tribunals 
which  at  present  perform  the  functions  of  correcting  electoral 
abuses  are  incompetent,  although  much  improved  since  the 
Grenville  act  and  subsequent  legislation,  is  admitted.  The 
evils  are  manifest,  but  the  remedy  difficult 

The  election  committee,  which  has  for  its  object  the  inquiry 
into,  and  decision  upon,  the  validity  of  the  return ;  the  com- 
mittees constituted  under  the  5  &  G^Vict.,  vrfaich,  in  case  of  a 
petition  contiuning  charges  of  bribery  being  withdrawn  before 
or  after  the  naming  of  the  committee  to  try  it,  or,  in  case  of 
its  being  withdrawn,  and  a  further  petition  being  presented 
containing  charges  of  general  and  extensive  bribery,  can  in- 
quire into  the  circumstances,  but  have  no  power  over  the 
election,  or  return,  or  the  issuing  a  new  writ ;  and  lastly,  the 
commission  constituted  under  15  &  36  Vict  c*  57f  which 
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is  anned  with  large  and  stringent  inquisitorial  powers,  but  haa 
no  fonctions  beyond  those  of  reporting  the  results  of  its  inves- 
tigationa  to  the  House,  are  each  defective  in  constitution  and 
result. 

It  is  to  be  observed  that  none  of  this  machinery  can  be 
pot  in  motion  unless  upon  the  petition  of  a  candidate  or  an 
elector;  that  the  origination  of  inquiry  into  matters  affecting 
the  graTCSt  interests  of  the  state,  is  left  to  the  disappointment 
or  resentment  of  those  who  have  played  an  active  part  at  the 
dection,  and  who  may  have  unsuccessfully  resorted  to  the 
very  practices  of  which  they  complain  in  their  antagonists. 
It  may  be  sud  that  this  is  in  conformity  with  the  whole  spirit 
of  our  law ;  that  the  criminal  law,  in  most  cases,  is  put  in 
motion  by  the  resentment  of  the  party  injured  ;  and  that,  in 
practice,  crime  is  discovered  and  punished  by  such  means. 

I  will  not  here  discuss  whether  such  a  course  is  defensible 
in  theory  or  effectual  in  practice.  It  might  be  observed  that 
in  questions  affecting  the  constitution  of  the  representatives 
of  one  of  the  estates  of  the  realm  it  is  utterly  undefensible ; 
that  in  practice  it  has  been  found  to  be  most  inefficacious ;  and 
that  by  committing  to  private  individuals  the  control  of  pro- 
ceedings affecting  such  important  interests,  a  wide  door  is 
opened  to  chicanery  and  fraud*  Again,  the  petitioner  is 
allowed  to  withdraw  his  petition  without  cause  assigned ;  and 
the  old  and  salutary  law  of  parliament— confirmed  by  a  series 
of  statutes,  which  prescribed  that  the  House,  once  being  seized 
of  the  petition,  will  not  allow  its  discontinuance  without  a 
statement,  verified  on  oath,  that  something  has  occurred  or 
been  brought  to  the  knowledge  of  the  petitioners  subsequently 
to  such  presentation,  which  justifies  the  complainants  in  refus- 
ing to  prosecute  it — ^has  been  abrogated* 

In  the  Middlesex  case,  reported  in  GlanviUe,  the  Mouse 
reserved  "  that  they  were  not  to  be  concluded  by  the  neglect  of 
the  parties  in  not  presenting  their  complaint,  which,  perad- 
venture,  they  might  desert  by  some  underhand  combi- 
nation, to  the  prejudice  of  the  whole  kingdom,  which 
hath  an  interest  in  the  election  of  every  member  of 
the  Commons*  House  of  parliament;  the  ill  consequence 
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which  might  follow,  by  occasion  of  such  as  shall  there  serve 
without  due  election,  trenching  deeply  upon  the  rights  and 
liberties  of  the  commonwealth" :  a  resolution  which  contrasts 
strangely  with  the  modem  theory  as.  expounded  by  some  of 
the  greatest  authorities,  and  adopted  by  the  modem  statutes. 
In  a  debate  which  took  place  on  the  subject  of  numerous 
compromises,  carried  into  effect  by  the  withdrawal  of  petitions 
in  1842,  sir  Robert  Peel  said :  ^^  The  impression  of  members 
on  all  sides  of  the  House,  I  apprehend,  is  that,  as  election 
petitioners  contract  no  other  responsibility  than  that  of  de- 
fending individual  rights,  the  parties  are  not  bound  to  main- 
tain any  public  principle.  Such  was  the  uniform  opinion 
under  the  Grenville  act,  and  such  it  remains  in  the  present 
state  of  the  law.  If  you  make  it  optional  for  individuals  to 
prosecute  an  election  petition,  what  right  have  you  to  find 
fault  with  the  exercise  of  their  discretion  ?  "  Lord  John  Rus- 
sell said :  '*  I  am  ready  to  maintain  that  the  consequence  of 
the  Grenville  act,  and  of  the  other  acts  which  have  followed 
it,  is  that  the  question  of  a  seat  is  treated,  as  it  were,  as  a 
question  of  property ;  that  individuals,  having  spent  large 
sums  of  money  at  an  election,  are  afterwards  called  on  to 
spend  other  large  sums  on  the  prosecution  of  a  petition,  or  in 
defence  of  their  seats  against  such  petition ;  and  that  they 
naturally  and  unavoidably,  in  the  prosecution  of  those  cases, 
look  forward  to  the  possession  of  the  seats  for  themselves, 
disregarding  the  public  interest,  which  demands  protection.** 
This  view,  which  pervades  the  whole  legislation  on  the  sub- 
ject, also  affects  the  administration  of  the  law  by  the  com* 
mittee.  The  tribunal  is  defective  in  constitution,  in  action, 
and  in  its  administration  of  the  law.  The  defects  of  its  con- 
stitution ;  the  union  in  its  members  of  the  functions  of  judge 
and  jury ;  the  eonfiding  such  grave  interests  to  persons  with- 
out legal  training,  and  fresh  from  the  excitement  of  party 
struggles;  the  want  of  any  controlling  power  to  maintain 
uniformity  of  decision — are  so  obvious  and  so  glaring  that  it 
would  be  useless  to  enlarge  upon  theuL  In  its  aiCtion  it  is 
trammelled  by  laws  of  evidence,  applicable  indeed  to  trial  of 
issues  involving  the  rights  of  individuals  before  tribunals 
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constituted  of  judge  and  jury,  each  having  their  respective 
functiona  and  attributes,  and  whose  failures  and  errors  are 
subject  to  correction  on  appeal,  but  inapplicable  to  an  inquiry 
involving  alike  the  rights  of  the  public  and  the  interests  of 
the  individual,  and  where  no  mode  exists  of  such  correction. 
It  is  frequently  crippled  by  the  privilege  claimed  by  witnesses 
to  refuse  to  answer  questions  which  might  render  them  cri- 
minally responsible,  and  often  decides  on  the  &lse  issue  of 
the  complicity  of  the  member  in  corrupt  practices,  and  not 
on  the  question  of  real  interest  to  the  public,  whether  the 
election  has  been  the  result  of  the  unbiassed  voices  of  the 
electors,  or  whether  the  return  has  been  gained  by  corrupt 
practices,  by  whomsoever  resorted  to. 

But  the  most  serious  complaint  against  the  present  system 
is  the  delay  which,  in  the  event  of  a  general  election,  is  inter- 
posed to  the  decisions  on  contested  seats.  No  other  assembly 
proceeds  to  business  until  satisfied  that  it  is  properly  consti- 
tuted. Questions  of  policy  of  the  gravest  character  are 
determined  by  the  House  of  Commons  when  the  seats  of  a 
large  proportion  of  its  members  are  impeached,  and  its  autho- 
rity with  the  public  consequently  impaired.  The  inquiry  is 
central  instead  of  local ;  dilatory  where  it  might  be  expedi- 
tious ;  and  expensive  where  it  might  be  cheap. 

To  enlarge  further  on  its  defects  would  be  superfluous.  I 
believe  a  remedy  might  be  found  if  the  necessary  inquiry 
were  deemed  of  public  interest,  and  not  delegated  without 
control  to  individuals.  The  true  difficulty  lies  in  the  reluc- 
tance of  the  House  of  Commons  to  part  with  its  jurisdiction, 
a  reluctance  founded  in  its  ancient  jealousies,  and  recollections 
of  its  struggles  with  the  crown,  which  for  a  series  of  years 
asserted  its  right,  as  the  writs  for  the  elections  issued  out  of 
chancery,  to  correct  any  defect  in  the  return ;  and  partly  in 
a  well-founded  opinion  that  to  part  with  its  privilege  would 
lead  to  diminution  of  its  dignity  and  power. 

There  are  but  three  courses  open: —To  maintain  these 
tribunals  In  their  present  state;  to  improve  them;  or,  to 
transfer  the  jurisdiction  to  the  courts  of  common  law. 
The  courts  of  common    law  are   already  oppressed  with 
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businesfi,  nor  are  they  well  adapted  to  the  task ;  but  I  belieTe 
that  a  remedy  might  be  found  in  the  House  of  Commons 
delegating  to  officers  nominated  by  itself,  and  with  a  tribimal 
of  appeal  from  the  decision  of  such  officers,  composed  of  its 
own  members,  a  task  which  every  day  grows  more  onerous  in 
its  present  shape.  I  can  only  give  here  an  outline  of  the 
principles  on  which  such  improyement  should  be  based*  I 
should  then  suggest — 

That  a  body  of  triers  should  be  nominated  by  the  judges, 
and  accepted  by  the  House  aer  their  officers ;  that,  on  a  com- 
plaint being  made  against  a  return,  one  should  be  selected  by 
ballot  to  proceed  to  the  spot  and  hold  an  inquiry. 

That  the  inquiry  should  be  general^  into  the  conduct  not 
only  of  the  sitting  member  and  his  agents,  but  of  all  the  can- 
didates, and  the  general  mode  in  which  the  election  was  con* 
ducted,  and  whether  bribery,  treating,  or  undue  influence  pre- 
vailed That  the  trier  should  have  all  the  powers  given  now 
to  commissioners  by  statute,  and  the  same  powers  of  giving 
indemnity,  except  to  candidates  and  agents,  which  should  be 
reserved  to  the  House  on  the  adoption  of  the  report.  That 
he  should  report  specially  on  any  corrupt  practices  disdosed 
at  the  hearing,  and  should  have  power  to  call  witnesses  not 
summoned  by  the  petitioner  or  his  opponent.  That  the  time 
for  petition  should  commence  from  the  return,  and  the  com- 
plaint, when  parliament  is  not  sitting,  be  lodged  in  the  crown 
office.  That  the  petitioners  should  give  security  for  costs  as 
at  present,  but  that  the  recognisance  should  be  conditioned  to 
prosecute  the  petition  with  effect,  and  not  to  withdraw  it 
without  leave  of  the  House.  That  no  complaint  once  made 
should  be  withdrawn  without  leave  of  the  House. 

That  the  trier  should  have  power  to  report  whether  the 
petition  or  defence  is  frivolous  and  vexatious,  aad  in  that 
case  to  saddle  the  parties  with  the  costs. 

That  the  House  should  nominate  a  committee  of  appeal ; 
that  any  one  affected  by  the  decision  should  have  power,  on 
giving  security  for  costs  to  be  paid  in  case  the  decisioQ  was 
sustained,  to  appeal.  But  that  any  member  reported  against 
by  the  trier  should  not  sit  or  vote  pending  appeal. 
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I  believe^  if  theie  powen  were  conceded,  we  should  be  able 
to  laeeiaeile  two  conflictiDg  claims — the  interest  of  the  House, 
wiiich  would  preserve  a  control  over  the  proceedings,  and 
the  general  interest  of  the  public,  that  they  should  be 
immediate^  cheap,  and  efficacious.  The  continuance  of  the 
other  statutory  tribunals  before  adyerted  to  would  then 
be  unnecessary. 

Appeals  would  be  rare,  as  the  facts,  if  properly  sifted,  would 
leave  little  chance  of  their  success.  Above  all,  the  fear  of  an 
unmediate  and  searching  inquiry  would  operate  to  deter  a 
i^esort  to  corrupt  practices,  as  certain  of  defeat.  The  main 
oljection  would  be  the  power  of  compelling  witnesses  to 
criminate  themselves ;  but  the  proper  powar  of  giving  indem- 
nity might  be  accorded,  as  now  exercised  by  commission- 
ers. I  would  also  enable  the  House,  on  a  report  being  made 
by  the  trier  that  general  and  extensive  bribery  had  prevailed 
at  any  election,  to  certify  the  report  to  the  court  of  Queen's 
Beneh^  which  should  hare  power,  unless  the  report  were 
suocessfally  traversed,  to  impose  a  fine  on  the  delinquent  con- 
stituency for  the  first  ofifence ;  and  for  a  second  to  pronounce 
a  judgnaent  of  suspension  of  electoral  rights  for  ten  years. 
It  may  be  said  that  this  procedure  would  be  unjust,  as  tending 
to  punish  the  innocent  with  the  guilty;  but  it  is  in  accordance 
with  the  ancient  spirit  of  our  constitution,  and  with  precedent 
If  a  man  were  robbed,  the  hundred  was  formerly  liable,  unless 
the  offender  were  detected,  to  make  good  the  loss.  If  a  house 
be  burnt  down  or  destroyed  now,  by  a  riotous  and  tumultuous 
mob,  the  hundred  is  liable  for  the  damages  to  the  paiiiy  in- 
jured^ on  the  principle  that  each  man  is  bound,  at  his  peril, 
to  preserve  the  queen's  peace.  There  is  no  doubt  that  a 
•imibur  provision  would  actuate  the  well-disposed,  but  now 
inactive,  electors  to  suppress  bribery  by  every  effort  in  their 
power.  In  &ct,  in  the  case  of  Westbury,  as  we  have  seen, 
the  first  recorded  instance  of  a  punishment  for  bribery,  the 
borough  was  amerced.  There  has  always  been  a  great  diffi- 
cnlty  in  punishing  peccant  constituencies  after  conviction, 
owing  to  the  question  being  debated  as  one  of  party.  In  1689 
a  proposal  to  disfranchise  Stockbridge  for  proved  corruption, 
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or  to  admit  the  neighbouring  freeholders^  was  successfully  re* 
sisted — the  result  of  jealousy  between  the  borough  and  county 
members.  .  Subsequently,  Shoreham,  Crickladey  Aylesbury, 
and  East  Retford,  were  augmented  in  electors  and  area,  to 
introduce  a  purer  constituency,  and  Sudbury  and  St  Albans 
were  disfranchised;  but  more  recently  other  boroughs,  equally 
guilty,  have  escaped,  on  the  flimsy  pretext  that  the  personal 
indemnity  promised  to  those  who  disclosed  corrupt  practices 
would  be  violated  by  the  disfranchisement  of  the  borough.  It 
is  desirable  then,  if  this  principle  be  adopted,  that  the  law 
should  be  administered  by  a  judicial  tribunal 

In  conclusion,  I  would  propose  as  measures  of  prevention — 
That  legal  expenses  should  be  defined,  and  expenditure  con- 
trolled by  a  public  officer,  who  should  be  bound  to  report  any 
violation  of  the  statute  at  the  time  of  the  return. 

That  the  punishment  of  hard  labour  might  be  awarded  to 
the  briber  on  conviction,  and  that  the  bribed  might  purchase 
indemnity  by  disclosing  the  offence,  and  bringing  to  justice 
the  offender ;  and  that  the  costs  should  be  placed  on  the  ordi- 
nary party. 

That  the  inquiry  into  the  election  and  return  should  be,  in 
the  first  instance,  local,  and  that  the  trier  should  be  armed 
with  extensive  powers,  subject  to  an  appeal  to  the  House;  and 
that  constituencies  should  be  punished,  if  bribery  be  proved 
to  have  extensively  prevailed. 

I  fear  that  the  observations  I  have  made  have  been  extended 
to  too  great  a  length,  and  that  many  of  them  might  have  been 
with  advantage  compressed  into  a  smaller  compass,  but  it  is 
impossible  to  develop  the  abuses  of  the  existing  system 
without  tracing  them  to  their  origin,  or  to  propose  remedies 
without,  to  some  extent,  combating  the  objections  to  them. 
I  have  studiously  confined  myself,  in  suggesting  amendments, 
to  those  which  are  fairly  the  subject  of  discussion  in  this  arena. 
The  provisions  for  which  I  contend  will  be  equally  applicable, 
whether  a  different  mode  of  voting  be  substituted  for  that  now 
existing,  or  whether  the  franchise  be  extended  to  greater 
numbers  of  our  fellow-citizens,  or  new  divisions  of  political 
power  be  contemplated.    I  am  convinced  that,  until  the  enact- 
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ments  of  the  legislature  be  brought  into  harmony  with  pub- 
lic opinion,  and  the  administration  of  the  law  be  purged  of 
all  tunt  or  suspicion  of  political  leaning,  or  of  favouring  the 
biber  as  agsunst  the  bribee^  corruption,  the  stigma  and  the 
bane  of  constitutional  government,  will  be  perpetuated.  That 
it  is  necessarily  inseparable  from  such  a  system  if  vigorous 
measures  of  repression  be  resorted  to,  and  the  action  of  a 
Iiealthy  puUic  opinion  be  brought  to  bear  on  it,  I  strenuously 
deny.  We  have  the  authority  of  M.  de  TocquevUle  and  other 
eminent  French  jurists,  that,  during  the  short  duratioQ  of  con* 
stitutional  government  in  France,  though  the  influence  of  the 
government  was  brou^t  to  bear  on  the  elections,  corruption, 
in  the  sense  of  direct  money  bribery,  was  unknown.  In  the 
other  constitutional  governments  of  Europe  it  scarcely  exists, 
and  in  this  I  believe  it  may  be  gradually  diminished,  if  not 
ultimately  extinguished.  The  great  orator,  statesman,  and 
tustorian,  who  has  recently  passed  away,  has  remarked,  that 
the  history  of  parliamentary  corruption  in  England  remains 
to  be  written.  Let  us  hope  that  he  who  undertakes  the  task 
of  recording  the  fidl  of  parliamentary  venality  under  the 
vigorous  action  of  that  House,  which  spared  no  pains  to 
detect  or  punish  its  own  speaker  or  its  members,  may  also,  at 
no  remote  period,  be  able  to  narrate  how,  when  public  opinion 
was  seconded  by  proper  laws  efficiently  administered,  electoral 
corruption  was  extirpated  as  completely  as  the  other  forms  of 
venality  which,  in  successive  periods  of  our  history,  have 
formed  the  disgrace  of  our  annals,  and  the  reproach  of  our 
constitution. 
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XIIL— ON     THE    SCHOOLS    OF    LEGISLATION. 
By  clement  T.  SWANSTON,  Esq.,  Jun. 

{Read  6th  February,  1 860.] 

I  PR0l?0flE  in  this  paper  to  aubmit  to  the  cooflideratioa  of  tha 
Society  acme  few  Buggestiona  which  may  asaiat  in  classifying 
and  diatinguiahing  the  achoola  of  legislation,  according  to  the 
only  principle  of  claaaification  which  I  consider  to  be  of 
any  practical  utility.  In  doing  thia  it  will  be  expedient  to 
nae  the  word  ^  l^ialation ''  in  a  yery  large — perhapa  ita 
largeat — eenaei  and,  looking  at  the  matter  firom  a  lawyer^a 
point  of  yiew,  we  shall  regard  each  syatem  of  which  we  may 
have  occasion  to  apeak,  as  embracing  the  whole  body  of  the 
laws  which  at  any  given  time  the  tribunala  are  called  upon  to 
enforce,  without  reference  to  the  distinction  between  laws 
expressly  laid  down  by  atatutea  or  edicts  or  codes,  and  laws 
wUch,  though  equally  binding,  are  not  declared  or  expressed 
until  their  violation  or  the  conflict  of  litigants  requirea  them 
to  be  enforced. 

The  only  principle  of  classification  which  I  think  can  be 
usefally  applied  to  the  schools  of  legislation,  is  the  principle 
of  classification  according  to  time — time,  not  with  reference 
to  human  progress  or  mere  chronological  sequence,  but  time 
with  reference  to  the  progress  of  nations*  That  th^e  exists 
a  common  life  in  nations  ; — that  in  the  history  of  all  those  with 
which  we  are  acquainted,  there  are  displayed  in  the  manners 
and  habits  of  life  the  prevalent  feelings  and  beliefs,  and  the 
institutions  and  forms  of  government,  a  character  peculiar  to 
their  earlier  ages,  another  peculiar  to  the  middle  period  of 
their  existence,  another  peculiar  to  their  later  ages; — that 
these  characters  are  in  different  nations  so  similar,  that  every 
nation  in  an  early  stage  of  its  existence,  much  less  nearly 
resembles  itself  in  a  later  stage  than  it  does  other  nations  fiur 
distant  in  time  and  place,  which  are  yet  in  the  same  infancy ; 
— ^that  it  is  possible  to  draw  out  a  scheme  of  national  life,  not 
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one  through  which  it  is  necessary  that  any  given  nation 
shodd  pass,  but  an  ideal  scheme  which  would  embrace  th^ 
stages  and  forms  of  existence  which,  from  the  comparison  of 
the  Tarious  recorded  developments,  however  imperfeet,  we 
shoold  expect  to  find  exemplified  in  the  progress  of  every 
natbn,  the  more  fully  in  proportion  to  the  perfection  of  its 
developmeiit ; — all  these  are  propositions  which,  though  it 
woold  be  inappropriate  here  to  prove  them,  it  will  be  convenient 
to  bear  in  mind. 

The  inquirers  who  have  employed  themselves  in  tracing 
the  origins  of  nations,  have  in  every  instance  found  a  point 
beyond  which  it  is  vain  to  carry  their  research.    It  is  not  so 
much  that  they  are  baffled  by  the  absence  of  records,  as  that 
they  are  debarred  by  the  absolute  incapacity  of  the  human 
mind  from  comprehending  the  origin  of  society.     We  may 
trace  indeed  the  elements  of  almost  every  nation  to  forests 
and  pastures,  where  they  may  be  found  living  separate  accord- 
ing to  their  own  customs,  under  their  own  laws ;  but  there 
our  inquiries  must  cease,  and  all  that  is  permitted  to  those 
who  will  try  to  penetrate  further  back,  is  to  dress  up  some 
idol   of  their  imagination — some  wonderful  savage  who  in- 
vented social  order  and  laws,  and  died  the  Father  of  Civiliza- 
tion.    These  speculations  were  common  enough  in  the  last 
century  ;  but  the  wiser  historians  of  onr  age  embrace  the 
grand  and  necessary,  though  it  may  be  humiliating,  axiom  of 
Niebuhr,  '^  That  all  absolute  beginning  lies  out  of  the  reach 
of  our  mental  conceptions,  which  comprehend  nothing  beyond 
development  and  progress ; "  and  thus  the  sources  of  human 
soeiety  must  be  left  like  those  of  the  Nile,  not  unexplored, 
but  undiscovered. 

However  far  back  we  carry  our  researches,  we  always  find 
certain  customary  laws  in  force.  Whence  come  they  ?  Let 
Lord  Bacon  answer — '^  There  are  in  nature,"  says  he,  '^  certain 
fountains  of  justice  whence  all  civil  laws  are  derived ;  but  as 
streams  and  like  as  waters  do  take  tinctures  and  tastes  from  the 
soils  through  which  they  run,  so  do  civil  laws  vary  according 
to  the  regions  and  governments  where  they  are  planted,  and 
through  which  they  proceed  from  the  same  fountains."    But 
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in  the  same  manner  as  we  cannot  fiur  trace  in  the  depths  of 
the  earth  the  springs  which  feed  our  fountains,  so  it  is  denied 
to  us  to  know  any  thing  of  these  natural  fountains  of  jnatice^ 
before  the  time  when  we  find  them  nourishing  the  wise  coun* 
sels  of  those  tribes  of  noble  barbarians^  out  of  which^  after 
ages  of  turmoil  and  conflict,  progressive  nations  are  formed. 

The  first  scene  of  the  drama  of  national  life  opens  with  the 
settlement  in  the  same  land  of  warlike  and  hostile  tribes,  each 
living  after  the  customs  which  they  brought  with  them  from 
their  former  homes,  and  seeking,  in  proportion  to  their  strength^ 
to  impose  those  customs  on  the  weaker  tribes  around  them. 
Those  customs  or  ordinances  some  member  of  the  most 
powerful  tribe  has  perhaps  caused  to  be  collected  and  publicly 
made  known  to  the  whole  population,  so  that  no  one  might 
unwittingly  infringe  them.  This  was  precisely  what  Draco, 
himself  a  member  of  the  Eupatridte,  accomplished  in  Attica 
in  the  seventh  century  before  Christ.  He  did  not  alter  the 
politicdi  constitution,  nor  aspire  to  the  invention  or  establish- 
ment of  an  original  system  of  laws ;  but  he  simply  caused  to 
be  put  in  writing  the  Thesmoi  or  Ordinances  which  previously 
existed  (a)  ;  and,  so  far  as  we  can  judge  of  them,  they  consisted 
of  little  else  than  laws  to  repress  crime  by  punishments  which 
appeared  of  extreme  severity  to  later  ages,  when  manners 
were  more  mild  and  crimes  more  easily  repressed.  The 
legends  attribute  to  Eomulus  only  the  establishment  of  laws 
to  repress  crime,  leaving  to  Numa  the  authorship  of  those 
which  belong  to  religion  and  the  details  of  civil  order ;  though 
both  these  personages  were  probably  nothing  but  eminent 
chiefUins,  to  whom  afler  ages  ascribed  the  origin  of  the  cus- 
toms they  found  established  among  the  principal  of  the  tribes 
out  of  which  the  Boman  nation  was  formed  (6). 

Now,  the  first  step  in  the  history  of  a  nation  is  its  formation 
by  the  fusion  of  these  various  tribes  which  are  settled  upon 
the  land ;  and  the  necessity  for  the  ftision  of  their  laws  and 
customs  into  one  harmonious  system  binding  upon  the  whole 
nation,  gives  rise  to  what  I  denominate  the  first  school  of 

(rt)  Grote,  History  of  Greece,  iii,  101. 
(6)  Nlebuhr,  History  of  Rome,  ii,  S82. 
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Icgtslatioiu  The  most  distingaished  examples  of  this  school 
in  ancient  times  are  Lycnrgus,  Solon,  and  the  first  Decemvirate; 
among  the  modem  nations,  which  are  of  grander  and  slower 
development  than  the  ancient,  this  school  of  legislation  has 
had  a  giadaal  operation,  more  certain  and  magnificent  in 
its  results,  though  perhaps  less  striking  at  the  first  glance, 
because  it  has  used  as  its  instrument  not  a  single  individual 
or  a  council  of  ten^  but  successive  generations  of  legislators. 

Perhaps  the  first  observation  which  will  occur  to  the  minds 
of  those  who  hear  this  paper,  is  the  extreme  diversity  of  the 
systems  of  the  legislators  whom  I  have  classed  together ;  but 
any  objection  which  may  thence  arise  will,  I  think,  be  re- 
moved, when  we  consider  that  not  only  are  the  groups  of 
individual  tribes  out  of  which  nations  are  formed,  difierent  in 
each  instance  in  their  origin,  habits,  and  customs ;  but,  what 
is  of  more  moment,  they,  in  the  general  ftision  by  which  the 
nation  is  ultimately  formed,  take  shares  of  power  and  influ* 
ence  in  no  two  instances  alike,  and  the  legislator  is  but  the 
exponent  and  the  instrument  of  the  necessities  of  the  time. 
He  cannot  substantially  alter  the  relative  power  and  rank  of 
the  elements  with  which  he  has  to  deal ;  his  duty  is  to  give 
due  efiect  and  influence  to  them  in  his  legislation ;  nor  doea 
he  resemble  the  closet  philosophers  of  the  last  generation, 
who  were  prepared  to  frame  universal  systems  of  government 
and  codes  of  law  suited  for  every  nation,  but  he  can  only 
establish  those  systems  which  can  work  with  the  materials 
existing  in  the  nation  with  which  he  has  to  deal.  It  was 
Solon  who,  when  asked  whether  he  had  given  the  Athenians 
the  best  laws,  answered  that  he  had  given  them  the  best  that 
they  were  capable  of  receiving. 

Now,  if  with  this- clue  we  examine  tiie  eiForts  of  this  school 
of  l^islation,  their  diversities  wiU  be  found  to  be  the  direct 
results  of  the  diverse  character  and  power  of  the  elements 
wluch  formed  the  nations  for  which  they  had  to  legislate. 

Lycurgus  had  to  deal  with  a  nation  where  the  Doric  race 
were  supreme  masters,  and  his  legislation  was  therefore  the 
simple  embodiment  of  the  old  customs  of  the  Doric  race 
(which  were  previously  established  in  Crete),  but  with  the 


220  SOHOOLS  OF  LSOISLJITION. 

alterations  necessary  for  its  position  in  Sparta  as  a  conquer]og> 
aristocracj  (a).  He  thus  consolidated  the  LaoedaDmonian 
nation,  though  certainly  after  a  fashion  which  tended  for  ever 
to  preserve  it  in  the  first  stage  of  national  life,  and  to  prevent 
its  becoming  progressive.  Solon's  field  of  action  was  a 
nation  where  one  race  or  class  possessed  nearly  all  the  land, 
while  the  rest  of  tlie  population  was  driven  by  oppression 
into  rebellion.  His  legislation,  embodying  so*  much  of  the 
customs  of  the  various  Attic  races  as.  could  consbtently  be 
retained,  was  yet  required  to  create  mutual  rights  and  obliga* 
tions  between  the  classes  which  afterwards  ripened  into  an 
aristocracy  and  a  democracy ;  while  before  his  time  they  had 
had  scarce  any  other  reliction  but  that  of  creditor  and  debtor^ 
which,  when  the  creditors  could  make  and  enforce  their  own 
laws,  was  very  much  the  same  as  that  between  master  and 
sUve ;  and  therefore,  m  the  legislation  of  Solon,  there  was 
much  that  was  new  to  the  Athenian  race,  though  whether 
invented  by  the  legislator  or  borrowed  from  the  Egyptians 
may  be  left  for  others  to  discuss. 

A  similar  necessity  gave  rise  to  the  appointment  of  the 
Decemvirs.  Previous  to  their  time  each  of  the  Roman  tribes 
and  races  was  governed  by  a  different  set  of  customs  (A),  in 
most  instances  unwritten^  and  in  all  very  va<;ue ;  and  the 
object  aimed  at  in  the  proposed  change  was,  as  Niebuhr  has 
remarl^ed,  threefold— to  unite  the  two  orders  of  patricians  and 
plcibeiansy  and  place  them  as  near^  as  possible  on  an  equal 
footing,  to  institute  a  supreme  magistracy  in  the  room  of  the 
consulship,  and  to  frame  a  national  code  for  all  classes  of 
Bomans  without  distinction.  The  laws  of  the  Twelve  Tables, 
according  to  the  better  opinion,  did  not  introduce  a  body  of  ^ 
new  laws,  but  rather  fi^ed  and  reduced  into  an  harmonious 
system  such  of  the  old  customary  laws  as  could  without 
inconsistency  be  retained. 

The  history  of  the  modem  nations  of  Europe  opened  with  the 
same  character  of  diversity  of  tribes  and  races,  and  consequent 

(a)  See  Mailer's  Dorians,  ill.  U  8.     Grote,  History  of  Greece,  ii.  456. 
Herod,  i.  65,  66. 
(})  Niebuhr,  Historj  of  Rome,  ii.  282. 
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divenitj  of  customs.  In  the  same  country  lived  the  Lombard 
aeoofding  to  the  Lrombard  law,  the  Boman  according  to  the 
Boman  law ;  while  the  Franks,  the  Buigundians,  and  the 
GFotfas,  retained  in  the  new  homes  that  they  had  conquered  the 
customary  laws  which  they  brought  with  them  from  their 
native  forests  (a).  What  the  ancient  legislators  whom  we 
have  named  accomplished  for  their  nation  was  effected  in 
modem  Italy  by  means  of  the  statutes ;  and  when  the  cities 
became  so  powerful  as  to  be  able  to  compel  the  nobles'  who 
inhabited  their  territory  to  submit  to  their  laws,  and  reside 
daring  some  part  of  the  year  within  their  wnlls,  the  modem 
Italian  states  may  be  said  to  have  been  founded.  In  England, 
France  (b),  Spain,  and  Ghermany,  the  establishment  and  con- 
solidation of  the  feudal  system,  into  which  was  gradually 
absorbed  a  considerable  part  of  the  customary  laws  of  the 
original  races  and  of  the  Roman  law,  occupied  centuries ; 
but,  in  principle,  what  was  thus  accomplished  for  those  nations 
was  the  same  as  what  Solon,  Lyourgus,  and  the  Decemvirs 
had  done  in  a  few  years  for  their  respective  countries.  The* 
nations  virhich  they  had  to  form  were  small,  and  derived  from 
few  elements  in  comparison  with  the  nations  of  modem 
times ;  and  so,  while  the  life  of  one  man  sufficed  for  the  for- 
mer, for  the  latter  it  has  taken  the  labour  of  successive 
generations  of  legislators  to  fix  the  keystone  of  the  aroh  on 
which  the  progressiye  greatness  of  nations  must  be  built. 

This,  then,  is  the  first  school  of  legislation,  and  its  principal 
characteristics  are  five  i — ^First,  That  it  collects  the  scattered 
CQstoraary  laws  of  diflSBrent  tribes,,  and  fuses  them  into  one 
system  of  law,  as  the  tribes  themselves  are  fused  into  one 
nation.  Second,  That  it  not  merely  establishes  civil  and 
penal  laws,  but  it  consolidates  and  ensures  the  social  order  of 
the  slate,  by  changes  and  adjustments  which  in  these  days  we* 
diould  tenn  political.  Third,  That  with  a  view  (if  one  may 
so  i^eak)  to  the  moral  education  of  the  nation,  it  exercises  a 
minute  interference  in  the  affairs  of  private  life — the  aim  of 

(a)  Savig^n^r,  Hist,  du  Droit  Rom.  i.  90,  123.    Hallam,  Middle  Ages,  i.  148. 

(b)  The  fixst  measares  of  general  legislation  in  Franee  date  from  1832. 
Hi^lam,  Middle  Ages,  p.  24S.  See  on  the  old  cnstomi  of  Fraace*  ATgoa; 
Institution  an  Droit  Franc  i«  5S  §i  $ejq. 
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tke  legislator  then  being  to  mould  those  for  whom  he  legis- 
lates into  good  citizens  and  subjects.  Fourth,  That  it  regards 
only  the  welfare  of  its  own  natioui  to  which  it  considers  all 
surrounding  nations  to  be  natural  enemies,  with  whom  there 
may  be  occasional  truces,  but,  for  want  of  community  of 
interest,  no  lasting  friendship.  FifUi,  That  it  is  directed  to 
mitigate  (a)  the  savage  usages  of  the  barbarous  tribes,  to 
whom  it  affords  the  first  introduction  to  civilization ;  for  the 
arts  of  peace  can  never  flourish  tiU  the  civil  order  of  the 
nation  has  been  ensured  by  its  first  legislators,  who,  in  a 
n^etaphorical  sense,  do  what  one  of  their  number  did  literally 
— stand  on  a  lonely  elevation,  in  the  barren  and  barbarous 
wilderness,  looking  forward  upon  the  goodly  land  they  may 
never  own — the  happy  tinies  they  may  never  enjoy — the 
wealth  and  grandeur  they  may  never  partake ;  but  all  which 
they  have  secured  for  the  nations  which  their  legistation  has 
enabled  to  start  on  the  course  of  national  progress. 

The  second  school  of  legislation  immediately  succeeds  the 
first,  and  its  principal  characteristic  consists  in  its  being  the 
simple  and  inartificial  result,  and,  if  one  may  so  speak^ 
exponent  of  the  development  of  national  progress*  ^^  The  laws 
of  a  nation'*  (says  Qibbon)  ^^form  the  most  instructive  por- 
tion of  its  history,"  and  they  do  so  for  this  reason:— It  has 
been  ordained,  that  to  each  social  element  a  peculiar  spirit  of 
legislation  should  belong.  There  is  one  character  belonging 
to  the  legislation  of  absolute  aristocracy  ;  another,  quite  dif- 
ferent, belonging  to  the  legislation  of  absolute  democracy; 
and  so  with  respect  to  absolute  monarchy,  absolute  plutocracy, 
and  absolute  theocracy.  In  proportion  to  the  relative  strength 
of  each  of  these  social  elements,  the  spirit  of  its  lef^slatioa 
pervades  the  statute  book  of  the  nation.  We  hear  of  natu- 
ralists who,  from  the  examination  of  a  single  bone,  can  recon- 
struct the  skeletpn  of  an  extinct  species ;  so,  when  the  science 
of  history — now  in  its  rudest  beginnings — shall  have  advanced, 
the  historian  will  be  able,  from  the  laws  of  a  nation,  to  dis- 
cover the  forms  of  life,  and  the  social  forces  which  existed 

(a)  It  generallj  does  this  rery  imperfcctlj.  See  Mil),  British  India,  1 217. 
MUman's  Jews,  i.  82.    Gi^ote,  Hi.  477. 
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within  hy  and  to  reproduce  the  skeleton  of  its  history ;  and 
even  now,  in  the  present  great  imperfection  of  the  science^  it 
is  impossible  for  an  intelligent  person  to  read  the  laws  of  any 
nation  without  obtiuning  considerable  insight  into  its  life  and 
conformation. 

Now,  the  legislation  of  the  first  school  of  legislation  is  the 
last  step  in  the  formation  of  a  nation.  Till  then  it  is  not 
soflBciently  consolidated;  its  elements  are  still  too  distinct 
and  conflicting  to  permit  us  to  consider  the  multitude  of 
tribes  which  happen  to  inhabit  any  particular  country,  as  any 
thing  else  but  a  fortuitous  assemblage  of  human  beings,  whose 
feelings  to  each  other  are  generally  those  of  mutual  hatred* 
The  first  legislators  form  the  nation,  and  from  that  moment 
it  be^ns  its  course  of  national  progress.  Now,  it  may  be 
conceded  at  once,  that  the  developments  of  no  two  nations 
have  ever  been  exactly  alike,  and  the  chances  are  very  great 
that  they  never  will  be ;  but  the  truth  of  the  case  is  not  that 
nations  start  as  from  a  common  point  of  departure  along 
different  routes,  but  they  all  traverse  the  same  route,  in  a 
manner  and  with  a  result  different  in  each  instance;  the 
difference  being  caused  principally  by  the  absence  or  weak- 
ness of  any  of  those  social  elements  which  would  all  be  in 
fiill  strength  in  a  nation  of  perfect  development — in  short, 
the  differences  in  national  developme^its  are  the  differences 
resulting  firom  arrested  development. 

The  laws  of  every  nation  present  the  truest  record  of  those 
differences  in  development  While  historians  inform  us  only 
of  the  names  of  the  kings,  the  dates  of  their  accession,  the 
battles  they  wi^ed,  the  courtiers  they  favoured,  the  crimes 
they  committed;  the  statute  book  tells  us  when  aristocracy 
was  the  dominant  power,  by  portraying  the  maintenance  of 
local  distinctions  and  individual  privileges,  and  the  character 
of  minute,  though  well  intended,  interference  which  then 
pervaded  the  whole  legislation,  as  may  be  observed  in  the 
sumptuary  laws  of  Rome  from  the  time  of  the  Twelve  Tables, 
in  the  republics  of  modem  Italy,  especially  Venice,  and  in 
our  country  from  the  time  of  the  conquest  till  that  of  Eli- 
zabeth :  the  statute  book  again  tells  us  when  monarchy  has 
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oTeEcome  the  aristocracy  out  of  which  it  has  grown^  bjF  p<Nr^ ' 
traying  the  increased  centralization  and  equality  of  the  laws ; 
so  the  rudiments  of  commerce,  passed  by  perhaps  in  scorn  by 
the  historian,  appear  in  the  laws  formed  for  its  protedtiony 
and  in  them  we  trace  the  growth  of  that  democratic  dem^at 
which,  perhaps,  afterwards  obtains  absolute  power. 

Thus,  the  legislation  of  the  second  school  is  the  direet 
result  of  the  conflicts  of  the  social  elements,  and  of  the  new 
forms  and  modes  of  living  which  the  coiwse  of  national  pro* 
gress  produces,  and  it  reflects  and  records  them.  One  other 
characteristic  belongs  to  it — the  utter  absence  of  science  or 
method.  The  laws  which  are  added,  are  added  separately, 
upon  the  exigencies  of  the  moment,  to  obviate  special  evils, 
or  at  the  bidding  of  some  triumphant  fection.  Magnificent, 
indeed,  are  some  of  the  laws  which  are  thus  flung,  as  it  were, 
into  the  statute  book — great  and  self-denying  in  their  authors 
are  the  principles  which,  at  a  lavish  expense  of  blood  and 
treasure,  are  piece  by  piece  fought  for  and  established ;  but 
the  whole  of  the  legislation  is  patchwork,  and  all  are  not  pur- 
pureipanni — the  chaos  becomes  worse  in  proportion  to  the 
amount  of  social  conflicts,  and  the  liberty  which  is  secured  by 
them;  while  the  affairs  of  daily  life,  becoming  more  intricate, 
require  the  legislature  to  enact,  or  the  tribunals  to  declare,  a 
continuous  series  of  new  regulations,  improvised  on  each 
occasion  to  meet  the  sudden  necessities  arising  from  the  new 
and  complex  transactions  of  life,  and  apt  to  repress  the  ever- 
increasing  doctrine  of  ill-doing. 

Though  each  law,  whether  enacted  by  the  legislature,  or 
indirectly  enacted  by  the  tribuni^,  i&  probably  the  law  best 
suited  for  the  immediate  state  of  circumstances  which  it  is 
made  to  meet,  theve  are  yet  two  principal  and  obvious  evils 
incident  to  tUs  system — 1,  The  law  is  made  vrith  too  little 
reference  to  the  rest  of  the  laws  of  the  country.  2,  When 
once  made  there  is  very  little  facility  for  altering  it,  although, 
from  the  alteration  of  social  circumstances,  it  has  become 
inappropriate.  Thus,  tho  system  of  law  becomes  full  of 
regulations  which  jar  with  each  other,  and  which,  though 
onoe  usefid,  are  retained  from  the  respect  for  the  authority  of 
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•etlled  law6,  long  after  they  haye  become  useless  and  mis- 
chievous, I  feel,  however,  relieved  from  the  duty  of  further 
describing  this  school  of  legislation,  for  in  England  one  may 
Wjy  si  exemplum  quaeria  circumspice* 

It  is  of  more  use  to  observe  the  means  by  which  the  tranffl* 
tion  has  been  effected  in  other  countrieS|  from  the  second  to 
the  third  school  of  legbhition. 

Those  means  have  been  the  cultivation  and  application  to- 
the  arts  used  by  the  legislator  of  the  correlative  sci^ices. 
Now,  I  submit  for  the  consideration  of  the  Society,  that  there 
are,  in  fact»  two  distinct  arts  and  two  distinct  sciences. 
1.  The  art  of  legislation,  consisting  in  establishing  the  rights 
which  ought  to  exist  in  the  society  on  which  the  legislator 
operates,  and  in  giving  their  due  power  to  the  social  elements 
which  are  then  present.  2.  The  science  of  legislation,  whose 
function  is  to  ascertain  what  are  the  rights  which  ought  to 
be  established^  and  how  the  due  share  of  power  is  to  be 
secured  for  the  social  elements,  not  devising  a  general  scheme 
for  all  nations  alike,  but  ascertaining  in  each  instance  the 
rights  appropriate  to  the  particular  circumstances  of  the 
nation ;  the  scieuce  of  legislation  being,  in  fact,  dependent 
upo]]^  and  in  one  sense  a  branch  of,  the  science  which  investi- 
gates the  course  of  national  progress  and  the  social  phases 
through  which  nations  pass,  determining  what  are  the  pecu- 
liajT  attributes  and  excellences  of  each  stage,  and  what  are 
the  institutions  and  rights  which  naturally  belong  to  and 
arise  out  of  it — ^a  science  for  which  no  better  name  has  yet 
been  suggested  than  the  barbarous  term  sociology.  3.  The 
art  of  enforcing  justice,  whose  duty  it  is  to  provide  the  means 
by  which  the  rights  belonging  to  each  social  phase  are  to  be 
protected,  and  the  opposite  wrongs  repressed.  4.  The  science 
of  jmisprudence,  which  does  not  employ  itself  with  the  in- 
vestigation of  what  rights  ought  or  ought  not  to  exist,  but 
investigates  and  determines  the  species  of  justice  which  exists 
consbtently  with,  and  ought  to  follow  from,  the  rights  esta- 
Uished  at  any  period  by  the  legislature  of  any  country,  and 
studies  to  discover  the  most  clear,  precise,  and  certain  methods 
in  which  that  species  of  justice  can  be  enunciated  and  en- 
forced. 
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The  two  arts  have  been,  of  coune,  exercised  from  thd 
beginning  of  human  society;  the  art  of  legislation  proper 
being  the  peculiar  function  of  the  legislator.  The  art  of  en- 
forcing justice  is  exercised  partly  by  the  legislator!  and 
partly  by  the  judicial  order ;  and  there  has  never  yet  existed 
a  thoughtful  and  reflecting  nation^  whose  philosophers  have 
forborne  the  attempt  to  discover  and  cultivate  the  sciences 
which  belong  to  these  arts. 

Notwithstanding  the  objections  urged  by  Charles  Comte(a) 
and  others,  I  apprehend  that  one  object  which  may  be  legiti- 
mately pursued  by  the  student  of  the  science  of  legislation  is, 
to  ascertain  those  principles  of  right  which  reason  and  ex- 
perience combine  in  proving  to  be  fit,  and  indeed  necessaiy, 
for  all  forms  of  human  society ;  while  the  science  of  jurispru- 
ilence  may  be  equally  employed  in  investigating  how  those 
principles  ought  to  be  protected  and  enforced,  so  that  the  two 
sciences  together  shall  create  an  ideal  form  of  society, 
governed  only  by  the  principles  of  natural  justice — a  model 
after  which  the  system  of  laws  in  every  nation  ought  to  be 
framed.  Some  good  result  may  follow  from  speculations  of 
this  description ;  but  in  my  view  that  result  will  be  very 
small,  and  there  is  great  danger  that  the  whole  study  may 
degenerate  into  disquisitions  on  the  constitution  and  laws  of 
Utopia ;  and  while  the  science  of  legislation  which  Aristotle 
founded,  and  in  which  not  one  step  was  taken  from  his  time 
till  Yico  and  Montesquieu  appeared,  instead  of  being  used  to 
discover  what  rights  ought  to  exist  in  each  stage  of  national 
development,  and  in  each  instance  of  develq)ment  difierently 
arrested,  has  been  perverted  to  the  investigation  of  the  laws 
of  ideal  commonwealths;  so  the  science  of  jurisprudence,  whose 
duty  it  is  to  discover  the  principles  according  to  which  those 
rights  ought  to  be  protected  and  enforced,  has  been  too  much 
occupied  by  inquiries  into  natural  law,  in  other  words,  the 
principles  of  law  which  apply  to  the  protection  and  enforce- 
ment of  the  natural  rights  of  mankind. 

The  science  of  jurisprudence  has  been,  however,  more  for- 
tunate than  the  science  of  legislation ;  inasmuch  as,  in  the 

(a)  Traits  de  LegUUtioD,  Ut.  i.  c.  r. 
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fermer^  the  inquirj  into  natural  law  has  generalljr  been  an- 
cilhuy  to  the  study  of  the  proper  mode  of  enforcmg  the  rights 
established  in  some  individaal  country:  in  juriaprudence 
abetzact  law  has  been  studied,  not  as  a  thmg  apart  from 
present  human  affiursi  but  with  a  view  to  improve  the  laws 
of  a  apecific  nation,  and  therefore  practical  good  has  been 
achieved ;  while  it  is  difficult  to  point  to  a  aingle  practical 
advantage  which  has  yet  resulted  from  the  cultivation  of  the 
acience  of  legislation. 

Now,  during  the  time  when  the  legblation  of  a  country  has 
the  characteristics  of  the  second  school,  the  science  of  juria- 
prudence arises,  but  has  no  practical  application.    It  belongs 
to  the  group  of  sciences  which  become  the  inheritance  of  each 
nation  at  the  age  of  its  refinement,  sciences  which  are  then 
taken  up  by  a  new  nation  at  the  point  where  its  predecessor 
left  them ;  and,  after  being  advanced  a  few  stages  lurther,  are 
handed  over  to  some  newer  and  more  vigorous  nation,  so  that 
the  acience  is  ateadily  advanced  though  the  nationa  who  ad- 
vance it  fall  away  and  periafa.     Jurisprudence  waa  founded  by 
the  Stoica,  and  yet  the  Greeks  never  had  a  school  of  scientific 
legislation.    Jurisprudence  came   to  Bome  with  the  other 
arta  and  aciencea  from  Greece,  and  was  cultivated  by  Cicero, 
Rutiliua,  Bufua,  and  the  moat  brilliant  oratora  of  the  Bomau 
republic,  while  the  legialation  of  Bome  long  remained  a  masa 
of  unacientific  patchwork — an  accumulation  of  auch  lawa  aa 
the  Cornelian,  the  Pompeian,  and  the  Julian  added,  without 
an  attempt  at  acientific  connection  to  the  Lawa  of  the  Twelve 
Tablea.     In  modem  Italy,  when  the  sciences  of  antiquity  re- 
vived, jurisprudence  came  hand  in  hand  with  them.    Dante 
was  bom  five  years  after  the  death  of  Accuraiua  ;  Petrarch 
and  Boccaccio  were  the  contemporaries  of  Bartolua*    The 
schools  of  Bologna  and  Padua,  Milan,  Pisa  and  Yicenza,  when 
jurisprudence  waa  the  chief  study,  formed  the  principal  insti- 
tutions for  the  education  of  the  noble  youth  of  Italy ;  yet  the 
legislation  of  the  Italian  Bepublics  continued   during  the 
whole  of  their  greatness  to  consiat  of  a  rude  combination  of 
Soman  law,  with  the  rulea  of  the  Conaolato  del  Mare,  and  th^ 
special  atatutea  enacted  by  each  republic  to  iheet  special 
emergencies  peculiar  to  it. 
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So  the  study  of  jurisprudence  was  introduced  into  France 
by  BodaBU%  the  most  accomplished  scholar  of  his  age.  In 
the  next  generation  Alciati  and  Cujas  taught  in  the  same 
breath  the  laws  of  the  Romans  and  their  literature  to  the 
students  who  flocked  to  their  lecture-rooms :  nor  can  the 
science  ever  be  said  to  have  languished  in  France^  though  the 
legislation  of  that  country  till  the  Revolution  profited  yety 
little  by  the  science  of  its  lawyers.  In  fLolland,  jtrrisprudenoe 
rose  at  the  same  time  with  literary  refinement!  and,  in  addition 
to  producing  the  most  celebrated  of  mod^n  jurists,  it  was 
cultivated  by  a  crowd  of  professors  who  fitted  their  pupils  for 
the  Ughest  offices  of  state ;  yet  the  legislation  of  Holland 
bore  no  traces  of  science.  The  great  German  jurists  of  the 
16th  and  17th  centuries  were  also  the  greatest  scholars  and 
philosophers  of  their  time,  but  Leibnitz  (a)  in  vain  recom'- 
mended  new  Pandects.  To  England  the  science  of  juris- 
prudence came  also  with  the  revival  of  letters,  but  foreigners 
tell  us  that  we  have  not  produced  a  single  man  whose  name  can 
be  mentioned  with  credit  in  this  science  except  Selden ;  and 
certainly,  if  we  have  had  great  jurists,  they  have  done  nothing 
for  our  legislation,  except  one  or  two  illustrious  men  who 
have  sat  upon  the  bench,  and  framed  their  judicial  legislation 
with  as  much  science  as  the  rude  subject-nmtter  would  admit. 

The  spectacle  presented  by  a  cultivated  and  refined  nation, 
ruled  by  a  legislation  of  this  description,  is  indeed  a  very 
striking  one.  While  those  whose  duty  it  is  to  provide  the 
laws  of  a  nation,  content  themselves  with  occasionally  thrusting 
in  some  new  law  with  little  reference  to  the  laws  which  were 
existing  before,  and  bordering  upon  it ;  while  they  allow  laws 
which  once  bore  fruit,  to  remain  a  mischievous  incumbrance 
after  their  fruit-bearing  days  are  past ;  while  many  fields  of 
industry,  which  might  be  fertile  in  happiness  and  wealth,  lie 
desert  through  want  of  laws ;  whUe,  in  short,  the  garden  of 
legislation  runs  wild  by  the  neglect  of  its  custodians — a  small 
circle  of  thoughtful  men,  endowed  with  no  legislative  power, 
sit  apart  and  study  in  their  solitude  the  principles  of  juris- 
prudence. As  Leibnitz  says — ^'  Dum  potentes  aliud  agunt, 
(4i)  N»?a  Methodus  Ditoend.  et  Dooend.  Jarispr.    Pan  ii.  e.  85,  90. 
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jttria-consalti,   eruditi,   pftidentes,  bene   aniaiftti«    confeninC 

capits  privaiiniy  oogitentque  de  jure  oonfltituendo  ut  reddant 

oertiiis  qtiam   nime:  poBset  is  labor  pneludere  principum 

aoctoiit^tL"     For  at  last  the  evil  becomes  intolerabley  and 

the  meQ  of  science  are  called  in  to  reduce  to  order  the  wilder* 

nesB  of  law :  when  thej  come  upon  the  scene  we  arrive  at  the 

third  school  of  legislation. 

Now,  the  legislator  has  in  all  his  efforts  to  bear  in  mind  three 

principles : — First,  That  the  law  he  proposes  to  enact  should 

do  justice  with  reference  to  the  persons  or  things  it  imme- 

diatelj  affecta     Second,  That  it  should  harmonize  with  the 

laws  of  the  nation;  and  in  doing  justice  in  the  sphere  in 

which  it  immediately  operates,  it  should  do  no  injury  to  the 

commonwealth  at  large.     Third,  That  it  should  be  framed 

with  a  view  to  preserve  the  simplicity  of  the  whole  scheme 

of  legislation.    Every  new  law  should,  if  possible,  rather 

simplify  than  complicate  those  which  existed  before.    It  is 

not  till  the  third  school  of  legislation  arrives  that  these  three 

principles  are  kept  steadily  in  view ;  and  the  characteristic 

of  the  school  is,  that  while  the  natural  growth  of  the  laws 

continues,  and  while  they  do  not  cease  to  be  the  gradual 

result  and  exponent  of  the  social  changes,  the  wild  crop  of 

lawa  which  had  arisen  before  is  reduced  to  a  scientific  order, 

and  the  new  laws  which  are  rendered  necessary  by  the  pro- 

greaa  of  the  nation,  are  introduced  into  their  proper  place  in 

the  body  of  laws ;  and  it  is  provided  that,  while  they  effect 

the  immediate  good  for  which  they  are  intended,  they  should 

not  disorder  or  introduce  complications  into  the  established 

system. 

The  great  example  of  this  school  of  legislation  is  of  course 

the  Roman,  from  the  time  of  Augustus  to  that  of  Justinian. 
I  need  not  here  go  over  the  ground  which  Savigny  has  made 
his  own,  and  show  how,  during  the  classical  age  of  Roman 
law,  their  legislation  was  distinguished,  not  less  for  its  being 
ultimately  fashioned  into  shape  by  the  masters  of  jurispru- 
dence, than  for  its  being  originally  the  developed  result  of 
customs,  manners,  and  popular  faith ;  so  that  the  legislator 
did  not  invent  and  lay  down  laws  of  his  arbitrary  will ;  but 
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he  was  the  means  of  introducing  scientifically  into  the  system, 
of  laws  what  the  operation  of  the  internal  powers  of  the 
state  required  to  be  introduced  into  the  statute  book.  The 
mode  in  which  the  laws  of  the  Bhodians»  the  customs  which 
prevailed  among  the  maritime  populations  which  gradually 
became  subject  to  the  Roman  power,  were  absorbed  into  the 
digests  of  the  Roman  law,  is  a  striking  and  instructive 
instance.  In  short,  during  the  third  school  of  legislation,  the 
spirit  of  legislation  diflPers  from  that  of  the  preceding  schooli 
only  in  that  the  publication  of  laws  (comprehending  of  course 
the  digests  of  the  old  laws)  is  presided  over  by  men  of 
science.  Before  parting  from  this  topic  there  is  one  more 
remark  to  be  made,  an  expression  of  surprise  how  few  nations 
have  had  a  scientific  legislation  during  the  days  of  their 
greatness.  The  republics  of  ancient  Greece  and  modem 
Italy  perished  without  it.  Holland  had  none  till  its  great- 
ness had  long  passed ;  nor  had  the  German  customs  of  the 
sixteenth  and  seventeenth  centuries.  The  legislation  of 
France  before  the  .Revolution,  though  influenced  to  some 
extent  by  the  great  and  scientific  lawyers  of  that  country, 
can  hardly  be  classed  under  any  but  the  second  school  of 
legislation ;  and  the  question  may  perhaps  be  mooted  how  far 
a  highly  scientific  legislation  is  possible  without  the  existence 
of  a  strong  political  centralization,  and  of  a  certain  blending 
of  the  legislative  and  executive  functions  which  may  not  be 
conducive  to  liberty. 

But,  however  that  may  be,  the  progress  of  nations  un* 
doubtedly  leads  from  local  and  personal  inequalities  to  rigid 
centralization,  founded  on  an  universal  equality  of  the  sub* 
jects,  varied  only  by  distinctions  conferred  by  the  central 
power.  And  this  introduces  to  us  the  fourth  and  last  school 
of  legislation — the  legislation  by  codes.  Now,  it  is  certainly 
quite  open  to  any  legislator  to  frame  a  code  of  laws  which 
shall  merely  be  directed  to  protect  and  enforce  the  rights 
which  he  found  established ;  but  usage  has  given  to  the  word 
"  code  "  the  meaning  of  a  system  of  laws,  which  are  intended  to 
protect  and  enforce  a  new  system  of  rights  suddenly  intro* 
duced,  and  altogether  different  from  that  which  previousl/ 
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existed  in  the  country ;  and  perhaps  the  definition  should  gor 
on  to  say,  that  these  rights  are  founded  on  social  equality 
and  centralization* 

It  is  very  natural  that  the  imperial  despot,  who  has  won: 
his  empire  by  the  abasement  of  aristocracies,  and  all  other 
forms  of  social  inequality,  should  seek  to  consolidate  it  by  a 
code ;  and,  accordingly,  a  code  was  the  dream  of  Caesar — " 
premature — for  centralization  was  not  yet  completely  estab- 
lished; a  code  was  the  dream  of  Catherine,  the  care  of 
Frederick,  and  the  glory  of  Napoleon*  All  the  great  founders 
of  lasting  despotisms  aim  to  stand  in  history  with  a  sword  in 
one  hand  and  a  code  in  the  other.  That  of  Napoleon  was 
certainly  the  most  brilliant  achievement  of  the  kind,  and 
perhaps  furnished  the  very  best  system  of  laws  which  could 
have  been  then  established  in  France.  The  old  institutions 
were  so  utterly  uprooted,  that  it  would  have  been  idle  to 
make  pandects  or  digests  of  the  laws  which  grew  out  of,  and 
belonged  to,  those  institutions,  and  when  the  institutions 
were  gone,  would  have  been  inappropriate  for  France.  The 
abolition  of  monarchy  and  aristocracy,  and  all  the  traces  of 
the  feudal  rigime^  introduced  a  multitude  of  new  rights ;  and 
the  codes  which  were  begun  long  before  Napoleon  was  heard 
of,  but  which  he  completed,  and  which  now  go  by  the  name 
of  the  Codes  Napol^n,  are  not  more  deserving  of  their  cele- 
brity for  their  scientific  precision  and  simplicity,  than  for  the 
art  with  which  they  embodied  so  much  of  the  old  French 
law  as  might  be  justly  retained,  because  it  belonged  to  insti** 
tutions  not  abrogated.  The  Codes  Napoleon  have  been  less 
serviceable  to  other  countries,  where,  without  a  substantial 
change  of  rights,  their  old  laws  have  been  abolished,  and  the 
codes  substituted  under  the  impression  that  they  would  serve 
as  a  usefiil  ally  to  those  who  desired  to  establish  a  centralized 
equality ;  and  in  this  respect,  as  in  so  many  others,  the  theo- 
rists who  desire  to  found  an  ideal  kind  of  liberty  upon  a 
centralized  equality,  concur  with  the  introducers  of  a  tyraimy. 
Justinian,  Frederic,  and  Napoleon  desired  to  attain,  though 
for  a  difierent  purpose  the  same  object  as  that  which  Ben- 
tham  aimed  at.     Each  sought  to  enforce  uniformity  and 
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equality  by  a  simple  and  rigid  code;  the  one,  in  order  to  make 
equal  freemen,  the  others,  to  make  equal  slavest 

Now,  although  the  word  code  has  thus  been  implied  to 
designate  the  legislation  of  equality,  which  is  that  of  de^ta 
(a  meaning  not  altogeUier  foreign  from  its  use  among  thd 
Somans^  for  codex  there  signifies  a  compilation  of  imperial 
constitutions,  as  distinguished  firom  the  digests  of  the  old 
naturally-developed  laws  of  Borne),  yet  there  is  no  reason 
why  the  rights  established  in  any  country  should  not  be 
enforced  by  laws  reasoned  out  fix>m  first  princii^,  and  kid 
do^  with  the  scientific  precision  of  a  code.  But  between 
digests  and  codes  there  is  this  broad  distinction— digests  are 
merely  the  scientific  redaction  of  laws  which  are  the  natural 
product  of  the  state  o£  society :  they  are  generally  confined 
to  the  statement  and  consolidation  of  laws  which  have  been 
already  tried  in  practice,  and  are  th^  considered  and  system- 
atized results  of  actual  experience ;  whereas  codes  (a),  in  the 
sense  in  which  they  are  usually  understood,  are,  in  fiict^  the 
application  to  civil  matters  of  the  mode  of  legblation  pre*' 
vionsly  in  force  with  reference  to  criminal  matters:  they 
foresee  and  provide  beforehand  for  cases  which  have  not 
arisen — an  effect  very  possible  of  accomplishment  in  crinunal« 
but  not  possible  of  accomplishment^  to  any  great  extent,  in 
civil  matters ;  and  codes  add  to  this  provident  characteristic, 
the  systematic  aspect  derived  firom  laying  down  general  prin- 
ciples and  axioms  in  the  first  instance,  and  by  deducing  firom 
them  the  propositions  of  lawj  ambitious  endeavour  is  made 
to  anticipate  the  contingencies  which  in  all  future  time  may 
require  the  intervention  of  the  tribunak.  The  methods  of 
proceeding  in  the  two  cases  are  almost  the  direct  inverse;  and 
it  is  obvious  that  the  expansiveness  which  is  necessary  for 
the  civil  legislation  of  a  progressive  nation,  is  not  impeded  by 
the  firaming  of  digests  and  pandects,  while  it  run^  a  great 
risk  of  being  destroyed  by  the  rigidity  of  the  codes,  thou^ 
the  experiment  has  hardly  yet  been  noade ;  for  not  a  single 
instance  can  be  pointed  out  of  a  code  which  has  existed  for 
any  length  of  time  in  a  nation  which  is  at  onoe  progressive 
and  firee. 

(a)  Frojet  de  Code  Civil ;  Discoars  Prelim.    Paris,  an  is.,  p.  z. 
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But  whatever  may  be  the  legitimate  application  dP  the 
.  word  code  (and  I  hope  I  shall  not  have  introduced  a  merely 
verbal  diflcussion  on  dat  subject),  the  last  two  schools  of 
legislation  are  essentially  and  entirely  distinct;  the  third 
school  of  legislation  is  maiked  by  the  natural  growth  and 
expanse  of  the  laws,  regulated  by  the  application  of  the 
ecienoe  of  jurisprudence;  the  fourth  school  of  legislation  bears 
a  chacacter  c£  permanence  and  rigidity,  accompanied  by  a 
fiwcinating  simplicity,  which  make  it  the  appropriate  legisla- 
tion for  nations  where  the  eourse  of  natural  progress  has 
ceased,  where  all  the  units  are  reduced  to  equality,  and  the 
laws  flow  direct  from  the  central  head,  which  is  likewise  the 
fountun  of  ail  rank,  honour,  and  power.  The  efforts  of  the 
legislator  of  the  third  school  are  directed,  in  the  words  of 
Lord  Bacon,  ^'to  pruning  and  grafting  the  law,  and  not  to 
ploughing  it  up  and  jrianting  it  agmn,  for  such  a  remove  I 
hold,  indeed,  a  perilous  innovation.''  The  aim  of  the  legisla- 
tor of  the  fourth  school  is  to  devise  a  simple  system  expressed 
in  Inief  and  precise  language,  which  shall  inspire  admiration 
for  its  scientific  beauty,  terror  for  its  certainty,  respect  for 
its  inflexible  application  to  all  individuals  alike.  He  legis- 
lates for  nations  which  scorn  the  past,  and  anticipate  no 
tatwre  but  the  eternal  prolongation  of  the  present.  His 
effort,  therefin^  is  an  endeavour,  by  a  precise  and  definite 
system  of  Jaws,  to  regulate  the  social  order  and  all  human 
concerns  for  all  time  to  come.  His  are  the  laws  of  the  Modes 
and  Persaans-^ibe  laws  of  the  Chinese. 

Now,  under  these  four  heads,  all  the  known  systems  of  legisla- 
tion may,  I  apprehend,  be  classed.  To  recapitulate  them,  they 
are  briefly  these.  1st.  The  school  of  legidators  who  live  at  the 
epoch  when  a  nation  is  formed  out  of  the  confluence  of  discor- 
dant and  generally  hostile  tribes.  Their  duty  is  to  consolidate 
the  conflicting  customs  and  laws  of  their  tribes,  and  form  out 
of  them  one  system  of  law,  binding  upon  the  whole  nation  in 
the  same  way  as  out  of  the  tribes  themselves  that  nation  is 
formed.  2nd.  The  school  of  legislation  which  accompanies 
the  first  stages  of  the  national  devdopment,  and  is  in  fact  its 
natural  and  inartificial  product — a  legislation,  of  course,  vary-' 


284  SCHOOLS  OF  LBOISLATIOV. 

ing  imme&fldy  in  the  different  instances  of  it,  bnt  always 
having  the  essential  characteristic  of  being  the  natural  result 
and  exponent  of  the  social  progressi  3rd.  The  school  of 
l^isUtion  which  accompanies  the  more  adyanced  stages  of 
national  development.  Like  the  former,  it  is  the  natural 
product  of  the  social  states  through  which  the  nation  passes, 
but  it  is  moulded  into  a  logical  form  and  order  by  the  gra- 
dual application  of  the  science  of  jurisprudence ;  and  while 
the  sources  of  its  growth  are  not  cut  off,  the  principles  and 
nrnLyima  of  the  law  are  evcdved  into  a  clear  and  precise  state* 
ment,  fidse  growths  are  pruned,  and  the  breath  of  science 
gentiy  and  gradually  dispeb  the  chaos,  and  arranges  into  ita 
natural  order  the  system  of  justice,  which  reason  and  e^eri- 
ence  determine  to  be  the  system  best  suited  for  the  particiikr 
nation  out  of  whose  social  order  it  naturally  arises*  4ih.  The 
school  of  legisbition  iq^^propriate  to  nations  where  a  central* 
ized  equality  is  established,  and  which  have  arrived  at  the 
stage  of  their  development  beyond  which  there  is  no  progress 
— nations  whose  future  differa  only  from  their  present  in  the 
capacity  for  being  worse. 

Now,  the  legislation  of  no  nation  has  remained  so  long  in 
the  second  school  as  that  of  En^^d.  However  deplorable 
the  result  for  the  members  of  our  profesdon,  whose  shelves 
groan  witii  the  accumulated  law  of  centuries — ^who  have  to 
study  every  year  a  hundred  new  statutes,  and  twenty  new 
thick  volumes  of  reports — with  no  guiding  li^t  to  lead  us 
through  the  dark  chamben  of  its  learnings  but  such  as  we 
painfully  strike  for  ourselves  from  the  flinty  labyrinth  in  which 
we  are  involved ;  however  arduous  may  seem  tiie  task  of  ever 
extricating  from  these  hidden  depths  the  clear  and  definite 
principles  of  our  law,  we  ought  not,  as  Englishmen,  to  repine 
at  the  slow  gestation  of  our  system  of  jurisprudence.  The 
fruit  may  be  the  more  worthy  for  the  time  it  has  taken  in  its 
formation ;  nor  ought  we  to  be  otherwise  than  thankful  that 
to  our  generation  has  been  reserved  the  noblest  object  that 
can  be  presented  to  the  ambition  of  a  lawyer,  the  task  of 
applying  the  science  of  his  profession  to  the  legidation  of  hi» 
country.    By  the  careful  exercise  of  those  habits  of  general- 


SCHOOLS  OF  LEGISLATION.  235 

ization  which  are  the  characteristic  of  highly  educated  minds, 
the  propoBitiona  of  oiir  law,  in  themselves  comparatively 
Bimple,  may  be  extracted  from  the  mass  of  facts  in  which  they 
are  now  buried,  and  placed  in  their  proper  lo^cal  position,  in 
a  digest  gradually  issued  under  legislative  authority;  and  thus 
the  necessity  of  resorting  to  those  ponderous  records  of  deci- 
sions too  often  conflicting,  and  to  statutes,  respecting  which  the 
difficulty  of  construing  them  is  only  equaUed  by  the  uncertainty 
whether  they  have  been  unintentionally  repealed,  maybe  super* 
seded  by  the  publication  of  a  clear  and  authoritative  digest, 
which  shall  embody  all  that  is  excellent  in  our  past  law,  re 
condling  discordant  opinions,  and  removing  the  evils  which 
have  been  produced  by  erroneous  decisions.  While,  for  the 
future,  the  natural  growth  of  law  might  proceed  unrepressed 
with  only  the  provision,  that  every  three  or  five  years  the 
same  process  should  be  applied  to  the  legal  product  of  that 
period,  which  I  have  ventured  to  suggest  should  be  applied 
to  the  legal  product  of  the  last  six  centuries. 

By  those  means,  and  not,  as  I  venture  to  think,  by  the 
establishment  of  a  rigid  code,  which  shall  undertake  to  decide 
beforehand  all  future  human  concerns,  the  laws  of  our  country 
may  be  rendered  dear  and  distinct,  not  merely  to  our  pro- 
fession, but  to  the  subjects  who  have  to  obey  them,  the 
statesmen  who  may  have  to  alter  them,  and  tlfe  foreign  jurists 
who  may  throw  upon  them  the  light  of  a  comparison  with 
their  own  systems,  but  who  now  decline  to  study  laws  which 
they  denounce  as  barbarous ;  and,  however  arduous  and  painfiil 
the  task  of  those  upon  whom  this  duty  may  devolve,  they 
will  be  consoled  by  the  reflection,  that  the  unwieldy  mass 
out  of  which  they  have  to  erect  the  system  of  English  justice, 
contains  more  noble  and  magnificent  principles  tiian  those 
which  have  rendered  illustrious  the  digests  and  codes  of  other 
nations — principles  which  will  confer  eternal  glory  upon  our 
country,  and  upon  the  age  which  shall  first  bring  them  forth 
from  their  present  obscurity,  and  will  induce  jurists  through- 
out the  world,  and  in  all  ages  to  come,  to  abandon  the  insti« 
tutes  of  Justinian  for  those  of  Victoria. 
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XIV.— ON  TRIAL  BY  JURY,  AND   THE  EVIDENCE 

OF  EXPERTS. 
Br  JAMES  FITZJAMES  STEPHEN,  Esq. 

Bead  7th  November,  1859. 

Thb'  practice  of  the  Criminal  Law  is  a  &r  less  important  and 
conspicuous  branch  of  the  legal  profession  at  present,  than  it 
was  forty  years  ago*  The  political^  prosecutions  for  treason, 
sedition,  and  libel,  which  once  formed  so  important  a  branch  of 
the  duties  of  the  Attorney-general^  have  almost  entirely  ceased 
for  many  years  past.  But  the  case  is  not  So  in  other  branehes 
of  the  same  subject  The  number  of  private  crimes  for  which 
persons  have  been  tried  during  the  last  twenty  years,  may, 
perhaps,  not  have  been  greater  than  in  former  periods  of 
simihur  duration,  but  the  magnitude  of  many  of  them,  and  d&e 
patience  with  which  their  circumstances  have  been  investi- 
gated, have  far  exceeded  the  experience  of  former  times.  In 
the  last  century  it  hardly  ever  occurred  that  trials  even  for 
political  offences  lasted  for  more  than  a  single  day;  but,  of 
late  years,  their  length  has  been  enormously  increased ;  and 
several  instances  have  recently  occurred  in  which  truds  for 
mere  private  ofltoces  have  occupied  as  much  as  twelve  days. 

That  cases  in  which  liberty  or  life  is  involved  should  receive 
such  careful  and  protracted  attention,  cannot  be  a  subject  for 
regret;  but  it  is  a  circumstance  which,  in  connection  with 
others  of  a  similar  character,  can  hardly  fhil  to  suggest  very 
serious  doubts  as  to  the  fitness  of  tribunals,  constituted  with  a 
view  to  a  very  different  state  of  things,  for  such  novel  and 
arduous  functions  as  these  monster  trials  imply. 

The  whole  system  and  principle  of  trial  by  jury  has  recently 
beeamade  the  subject  of  very  spirited  criticism^  and  the  trials 
now  referred  to  would  seem  well  calculated  to  give  additional 
wdght  to  the  arguments  adduced  against  it.  Few  spectacles, 
it  nught  be  said,  can  be  more  absurd  and  incongruous 
than  that  of  a  jury  composed  of  twelve  persons  who,  with* 
out  any  previous  scientific  knowledge  or  training,  are  suddenly 
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called  upon  to  adjadicate  in  controversies  in  which  the  most 
eminent  scientific  men  flatly  contradict  each  other's  assertions. 
How,  it  might  be  asked,  can  ordinary  tradesmen  and  farmers, 
who  have  never  been  accustomed  to  give  sustained  attention 
to  any  subject  whatever  for  an  hour  together,  be  expected  to 
weigh  evidence,  the  delivery  of  which  occupies  many  days, 
and  which  bears  upon  subjects  wluch  can  only  be  described  in 
language  altogether  new  and  foreign  to  their  understandings? 
The  conclusion  usually  drawn  from  such  considerations  is, 
that*some  modification  ought  to  be  introduced  into  our  present 
system,  if  not  with  regard  to  its  fundamental  principle,  at 
least  with  respect  to  scientific  evidence,  and  that  we  ought  to 
take  security  that  when  scientific  questions  are  involved  in  a 
criminal  trial,  the  verdicts  upon  which  courts  of  justice  pro- 
nounce judgment,  should  represent  the  settled  opinions  of 
men  who  have  made  a  special  study  of  the  subject,  and  not 
the  loose  impressions  of  unscientific  jurors. 

The  remarkable  triab  which  have  so  lately  occupied  the  pub- 
lic attention,  have  brought  these  questions  into  considerable 
prominence,  and,  certamly,  it  would  be  almost  impossible  to 
overrate  their  importance.  The  general  question  of  the 
advantages  and  disadvantages  of  trial  by  jury,  have  been  so 
recently  discussed  in  this  society,  that  it  would  be  improper 
to  enter  on  the  subject  on  the  present  occasion,  and  I  shall 
therefore  confine  myself  to  the  following  point-— 

Whether  it  would  be  desirable  to  withdraw  firom  the 
jury  the  consideration  of  scientific  evidence,  and  to  constitute 
some  other  tribunal,  whose  decisions  upon  scientific  points 
should  be  binding  on  them ;  or  otherwise  to  modiiy  their  con- 
stitution 7 

Those  whomaintai.Aeaffinnativeu.u.Uyput  their  euggea. 
tions  in  some  such  form  as  the  following : — ^That,  in  the  place 
of  that  unlimited  power  of  calling  witnesses  either  for  the 
crown  or  for  the  prisoner  which  at  present  exists  in  criminal 
cases,  a  power  should  be  given  to  the  court  of  referring  scien- 
tific questions,  material  to  the  issue  which  they  are  to  try,  to  a 
sort  of  subsidiary  jury  of  experts^  who  should  certify  their 
answers  to  the  court,  which  answers  should  be  made  the  basis 
of  the  subsequent  proceedings.    A  variation  upon  this  pra 
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posal  is,  that  a  certain  number  of  scientific  men  should  under 
certain  circumetances  sit  upon  juries  and  hear  the  eyidence 
as  ordinary  jurors  do  at  present. 

I  need  not  enter  into  the  difficulties  of  detail  and  practice 
which  would  be  involved  in  the  adoption  of  any  such  plan^ 
because  my  strong  conviction  is,  that  upon  the  broadest  and 
plainest  grounds  it  would  in  any  shape  whatever  be  most 
injurious,  and  that  it  proceeds  upon  an  entire  misapprehension 
of  the  result  to  be  reached,  and  the  mode  of  reaching  it  It 
appears  to  me  that,  given  uprightnesS|  patience,  and  such 
intelligence  as  most  educated  members  of  society  may  be 
presumed  to  possess,  a  jury  constituted  as  our  juries  are, 
forms  the  very  best  tribunal  which  could  be  devised  for  the 
trial  of  complicated  questions  of  fact,  even  if  those  questions 
involve  delicate  scientific  considerations. .  The  proposals  to 
which  reference  has  been  made^  appear  to  me  to  be  founded 
on  a  timid  anxiety  to  divide  responsibility,  and  to  avoid  the 
necessity  for  subjecting  any  one  to  the  disagreeable  necessity 
of  forming  a  decisive  conclusion  upon  a  momentous  question. 

The  principle  upon  which  the  whole  system  of  trial  by 
jury  proceeds  is,  that  no  one  shall  be  punished,  unless  the 
prooft  of  his  guilt  are  such  as  to  remove  all  doubt  upon  the 
subject  from  the  minds  of  twelve  men,  who  represent  the 
average  intelVgence  of  the  country ;  and,  familiar  as  this  state- 
ment is,  its  bearings  are  not  so  fully  and  so  generally  under- 
stood as  they  ought  to  be,  by  those  who  undertake  to  criticbe 
the  application  of  the  principle  to  particular  classes  of  cases. 

It  must  be  observed,  in  the  first  place,  that  the  question  is 
not  whether  the  man  m  guilty,  but  whether  the  jury  have  any 
reasonable  doubt  that  he  is  guilty.  The  application  of  this, 
which  is  favourable  to  the  prisoner,  is  familiar.  Every  one 
knows  the  common-places  about  the  one  innocent  and  the 
ten  guilty  men,  and  the  exhortations  which  are  constantly 
addressed  to  the  jury  to  judge  by  the  evidence,  and  not  to 
supply  by  conjecture  any  missing  links  in  the  chain.  It  is, 
however,  not  so  generally  observed — though  the  conclusion  is 
quite  as  sound  and  nearly  as  important  as  the  more  familiar 
one — that  the  maxim  is  capable  of  an  un&vourable  as  well  as 
of  a  favourable  application  to  the  prisoner.    It  may  be  that 
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there  can  be  no  reasonable  doubt  of  the  guilt  of  a  perfectly 
innocent  man ;  and,  if  0o>  he  must  take  the  consequence  of  his 
bad  fortune.  This  appears  at  first  sight  not  only  a  startling 
but  a  paradoxical  conclusion;  but  upon  examination  it  will 
be  found  to  be  perfectly  sound.  It  depends  upon  the  question 
as  to  what  sort  of  doubts  are  reasonable,  and  it  frequently 
happens  that  it  is  unreasonable  to  doubt  the  truth  of  what  is 
in  iact  untrue* 

It  is  essential  to  a  fidl  comprehension  of  the  subject 
of  trial  by  jury  to  draw  a  broad  distinction  between  the 
functions  of  a  juror  and  those  of  a  scientific  inquirer.  A 
juror  is  a  judge,  bound  by  oath  to  say  whether  or  not 
certain  evidence  satisfies  hb  mind.  A  scientific  inquirer 
is  not  bound  to  any  thing  of  the  kind.  He  may  pursue 
his  subject  as  long  as  it  suits  his  inclination,  and  may 
drop  and  resume  it  at  pleasure  as  the  interests  of  truth 
may  appear  to  him  to  requira  In  short,  it  is  his  object 
to  arrive  at  truth  simply.  It  is  the  object  of  the  juror 
to  arrive — ^not  at  the  truth  itself,  but  at  a  true  verdict, 
which  is  a  very  difierent  thing.  Thus,  when  he  says,  '^  Not 
guilty,"  he  frequently  means  ^'I  am  in  doubt  ;**  and  when  he 
says,  **  Guilty,^  he  only  means  ^*  I  am  quite  sure."  How,  then, 
it  may  be  asked,  can  an  honest  man  be  free  from  all  reasonable 
doubt  of  the  truth  of  a  false  proposition  which  has  been  dis^ 
cussed  before  him  with  all  the  care  which  practised  skill  can 
supply  ?  The  answer  is,  because  every  man  brings  to  the 
investigation  of  every  possible  question  a  vast  number  of 
data  which  rest  on  mere  authority,  and  several  of  which  are 
fidse,  but  which  he  accepts,  and  must  of  necessity  accept,  as 
conclusively  true  in  the  transaction  of  all  the  common  affairs 
of  life,  however  momentous  may  be  the  conclusions  which 
rest  upon  them ;  and  because  the  only  alternative  is  to  shrink 
from  firaming  any  important  decisions  at  alL 

To  use  a  logical  illustration  we  always  think,  and  for  the 
purposes  of  action  argue,  not  in  syllogisms  but  in  enthy- 
memes,  and  the  major  premisses  of  almost  all  the  aiguments 
which  influence  our  conduct  are  not  only  unexpressed,  but 
are,  for  the  most  part,  held  quite  unconsciously.  Thus,  in 
our  own  times  it  would  probably  be  impossible,  even  if  the 
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law  had  not  been  ahered,  to  obtain  a  conviction  on  a  charge 
of  witchcraft,  because  there  is,  in  almost  every  man's  mind,  a 
tacit  conviction — ^which  he  has  derived,  not  from  any  train  of 
argument,  but  merely  from  the  influences  to  which  he  is  sub- 
jected by  the  fiu^t  of  living  in  the  present  day,  and  in  this 
country'-^hat  witchcraft  does  not  exist;  and  no  detailed 
evidence,  offered  in  support  of  any  particular  charge  of  the 
kind,  could  convince  him  of  the  contrary.  Two  centuries 
ago  the  unexpressed,  and  perhaps  unconscious,  belief  of  or- 
dinary men  lay  in  the  other  direction,  and  the  consequence 
was,  that  perfectly  upright  judges,  and  perfectly  honest  jurors, 
were  frequently  parties  to  convictions  for  a  crime  which  we 
now  look  upon  as  altogether  imaginary  and  imposnbla  It  is, 
however,  clear  that  they  could  not  have  acted  otherwise  than 
they  did,  and  that  it  would  have  been  a  very  unreasonaUe 
proceeding  on  th^ir  parts  to  enter  upon  what  was  then 
regarded  as  the  merely  fanciful  speculation  which  denied  that 
witchcraft  ever  took  place. 

In  the  same  way  if,  in  the  early  part  of  the  sixteenth  cen- 
tury, it  had  been  in  some  way  material  to  the  proof  of  the 
guilt  of  an  accused  person  to  show  that  the  sun  moved  round 
the  earth,  the  jury  ought  to  have  convicted  the  prisoner, 
inasmuch  as  the  incipient  rumours,  and  unsystematic  conjee^ 
tures  to  the  contrary  which  were  then  current,  were  not  of 
sufficient  weight  to  raise  a  reasonable  doubt  in  the  minds  of 
ordinary  men.  Such  men  would  have  said,  and  with  great 
reason :  ^^  the  doctrine  that  the  sun  moves  round  the  world  is 
the  recognized  established  opinion  of  the  men  who,  by  the 
common  consent  of  their  contemporaries,  are  entitled  to  cre<lit 
on  these  matters.  That  being  so,  we  must  act  updn  that 
view.  We  should  adopt  it  if  necessary  in  weighty  affairs  of 
our  own  ;  and,  therefore,  without  pretending  to  enter  deeply 
into  the  controversy  on  which  it  is  founded,  we  must  act  upon 
it  in  this  case,  although  there  is  some  evidence  the  other  way ; 
and  we  are  specially  confirmed  in  this,  by  the  reflection,  that 
those  who  maintained  the  established  view  were  able,  upon 
cross-examination,  to  give  ready,  and  apparently  consistent 
%nswerii  to  the  questions  put  to  them  upon  the  subject,  whilst 
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the  witness  by  whom  that  Tiew  was  contested,  was  only  in 
possession  of  disjomted  and  fragmentary  conjectures.'^ 

It  would  be  easy  to  accumulate  iUustiations  upon  this  point, 
but  those  which  have  just  been  given  appear  to  establish* 
with  sufficient  plainness,  the  conclusion^  that  the  reasonable 
certainty  at  which  a  jury  are  bound  to  arrive  on  the  guilt  of 
an  accused  person,  differs  essentially  from  the  scientific  cer- 
tainty which  is  possessed  by  that  small  number  of  persons 
who  may  devote  themselves  exclusively  to  the  study  of  scien-' 
lific  questions,  with  the  object,  not  of  arriving  at  a  conclusion 
for  a  specific  practical  purpose,  bnt  with  that  of  investigating 
the  truth'  of  the  matter  itself.  The  stock  of  knowledge 
existing  in  the  world  is  increased  by  eioimining  and  question- 
ing established  opinions.  The  common  business  of  life  is 
transacted,  by  applying  them  as  they  are,  to  such  circum- 
stances as  arise;  and  the  province  of  juries  is  not  speculative, 
bnt  active. 

Applying  this  principle  to  the  particular  case  of  trials  for 
murder,  like  Palmer's  or  Dr.  Smethurst's,  it  is  connected  by 
the  following  series  of  propositions,  with  the  conclusion,  that 
juries  are  the  best  judges  of  complicated  questions  of  fact, 
even  if  those  questions  involve  delicate  scientific  considerations. 
1.  Confidence  in  the  general  trustworthiness  of  the  results 
obtained  by  the  application  of  established  scientific  processes, 
is  one  of  the  tacit  convictions  of  society  as  it  exists  at  present. 
2.  Men  of  ordinary  intdligence  are  able,  with  the  assistance 
provided  for  jurors  by  our  system  of  criminal  procedure,  to 
form  an  opinion  upon  the  question  whether  a  ^ven  result  has 
been  reached  by  the  application  of  established  scientific  pro-* 
cesses,  8.  Such  men  are  more  likely  to  arrive  at  a  true  and 
unprejudiced  conclusion  upon  that  subject,  than  a  jury  of 
experts. 

The  first  proposition  is  one  which  it  is  hardly  necessary 
either  to  amplify  or  to  illustrate ;  and,  indeed,  it  would  be 
difficult  to  do  so  without  running  into  common-place  compli- 
ments to  a  set  of  studies,  which,  it  is  the  special  temptation 
of  the  present  day  not  only  to  appreciate,  but  almost  to 
idolize.    A  few  observations,  however,  may  be  risked  upon 
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the  subject.  Confidence  in  the  power  of  predicting  the 
results  of  particular  combinations  of  circumstances  by  the 
use  of  certain  formulas  (usually  called  by  a  most  unfortunate 
metaphor^  laws  of  nature),  is  perhaps  the  strongest  conviction 
which  education  produceS|  and  is  received  by  those  who  have 
no  education  with  a  more  implicit  faith  than  almost  any  other 
doctrine^  human  or  divine ;  nor  can  it  be  denied  that  the 
truth  of  this  opinion  is  confirmed  by  evidence  so  wide^  so 
constant,  and  applicable  to  so  vast  a  variety  of  subjects,  that 
to  doubt  it  would  be  to  fly  in  the  face  of  all  experience. 
Science,  indeed,  is  little  more  than  the  aggregate  of  a  great 
number  of  rules  for  producing,  or  predicting^  or  classifying 
results  of  various  kinds.  Of  these  rules,  some  are  thoroughly 
well  asoertainedy  and  are  acted  on  constantly  with  unfailing 
results.  Others  are  mere  conjectures,  whioh  may  or  may  not 
be  true,  but  which  have  not  as  yet  taken  the  position  of 
ascertained  and  recognized  truth ;  whilst  others  are  in  a  sort 
of  intermediate  state,  hotly  disputed  by  one  party,  and  as 
hotly  maintained  by  another.  The  formulas  which  enable 
people  to  predict  the  motion  of  heavy  bodies,  belong  to 
the  first  class ;  the  speculations,  still  in  their  infancy, 
about  tides  and  storms  furnish  specimens  of  the  second ;  whilst 
the  rival  theories  as  to  the  vibration  or  emission  of  light, 
belong  to  the  third  or  intermediate  class. 

Now,  if  it  were  once  proved  to  the  satisfaction  of  an  ordi- 
nary man,  that  the  truth  of  a  particular  result  depended  upon 
the  truth  of  one  of  the  recognized  authenticated  scientific 
principles  which  belong  to  the  first  class  of  scientific  rules,  he 
ought  to  have  no  reasonable  doubt  about  it.  Thus,  if  he  were 
satisfied  that  a  likeness  of  any  object  placed  in  front  of  a 
camera,  containing  a  plate  which  has  undergone  certain  pro» 
cesses,  will  be  impressed  upon  that  plate ;  and  if  it  were 
proved  that  this  had  taken  place  in  regard  of  a  certain  plate 
produced  before  him,  he  would  be  as  sure  as  the  best  chemist 
in  the  world,  that  the  figure  impressed  on  the  plate  was  a 
likeness  of  the  object,  and  this  conviction  would  be  perfectly 
consistent  with  the  most  absolute  ignorance  of  chemistry. 
^  This  introduces  the  second  of  the  three  propositions  lidd 
down  above,  which  is,  that  men  of  ordinary  intelligence  are 
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able,  with  the  assifitance  provided  by  our  eystem  of  crinunal 
proeedorey  to  form  an  opinion  upon  the  question  whether  a 
given  result  has  been  obtained  by  recognized  sdentific  pro* 
ceases ;,  or,  whether  the  assertion  of  its  validity  depends  upon 
propositionsi  the  accuracy  of  which  forms  matter  of  bona-fide 
dispute  amongst  scientific  men. 

We  must  remember  that  the  evidence  upon  these  points 
which  is  submitted  to  jurors  is  given  on  oath,  that  it  is 
given  subject  to  the  rules  of  evidence,  that  it  \a  also  given 
subject  to  cross-examination,  and  that  a  judge,  whose  life 
has  been  passed  in  acquiring  and  in  exercising  the  faculties 
requisite  for  the  discharge  of  that  function,  points  out  to 
the  jury  what  is  the  relevant  and  iessential  part  of  the 
evidence,  and  what  part  merely  tends  to  raise  immaterial 
issuea    It  is  clear  that  with  this  assistance  the  jury  may 
be  perfectly  able  to  arrive  at  a  conclusion,  free  from  all 
reasonable  doubt,  upon  the  questions  submitted  to  them. 
And  it  must  be  observed,  that  the  words  *^may  be  able''  are 
of  the  essence  of  the  question.    The  object  of  trial  by  jury  is 
to  obtain  the  highejit  amount  of  certamty,  and  this  certainty 
is  required,  not  merely  for  the  satisfaction  of  the  minds  of 
the  jurymen,  but  for  the  satisfaction  of  the  public  at  large. 
The  object  is,  that  punishment  should  not  be  inflicted  unless  an 
amount  of  proof  be  given  which  has  satisfied  twelve  ordinary 
men,  and  is  enough  to  satisfy  all  ordinary  men,  that  the  pri- 
soner really  is  guilty.    Now  that,  in  a  great  many  cases  which 
depend  on  scientific  evidence,  a  jury  may  be  satisfied,  is  true 
beyond  all  dispute  whatever.    No  one  ever  thought  of  doubt- 
ing that  L'Angelier  was  poisoned  by  arsenic  whoever  gave  it 
him,  yet  that  conclusion  rests  upon  scientific  grounds,  of  the 
value  of  which  not  one  person  in  ten  thousand  of  those  who 
hold  it  is  able  to  judge.    The  only  cases,  therefore,  in  which 
there  would  be  any  occasion  for  a  jury  of  experts — assuming 
for  the  moment  that  their  opinion  would  be  in  itself  more 
Taluable  than  that  of  a  jury  of  the  ordinary  constitution — 
would  be  to  warrant  convictions  in  those  very  exceptional 
cases  in  which  the  evidence  is  of  so  refined  a  nature  as  to 
leave  a  substantial  doubt  on  the  minds  of  men  of  ordinary 
intelligence.     Whether  convictions,  so  obtained,  would  or 
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ought  to  give  satUfaction  to  the  public  at  lasge^  ia  a  very 
doubtful  matter.  It  13  hardly  possible  to  imagine  a  caae  in 
which  oidinary  men  would  be  perfectly  sure,  whikt  experts 
would  r^otain  in  doubt. 

These  grounds  would  be  enough  to  justify  a  conclusion 
in  favour  of  the  present  system,  but  my  view  goes  further 
than  this.  I  maintain  that,  even  in  extreme  eases^  ordinary 
m^i  have  the  materials  for  forming  a  perfisctly  trustworthy 
judgment.  Very  few  trials  have  attracted  so  much  attention 
as  the  trial  of  Palmer  for  the  murder  of  Cook,  iHid  probably 
none  ever  occurred  in  which  sudb  a  provision  of  con6ict- 
ing'  scientific  evidence  was  offered  to  a  jury*  If  thertforef 
in  tBUch  a  case,  a  jury  was  a  competent  judge,  it  would  be 
competent  in  any  case  whatever.  The  only  question  in  that  case 
which  involved  scientific  considerations^  was  this— Did  Code 
die  pf  poisoning  by  strychnipe?  Now,  the  evidence  to  show 
that  he  did  was  as  follows : — The  foundation  of  the  whole 
was  a  confidence  in  the  capacity  of  physicians  to  express  an 
opimon  as  to  the  nature  of  certain  symptoms,  and  to  give  an 
account  of  the  character  of  known  forms  of  disease  Nexti 
it  was  proved  by  the  common  consent  of  every  one  who  was 
entitled  to  speak  on  the  subject,  that  the  man  died  of  tetanils; 
and  it  also  appeared  that,  upon  the  most  careful  and  daborate 
inquiry,  there  were  but  three  known  forms  of  that  disease-*-^ 
namely,  tetmus  caused  by  wounds ;  tetanus  originating  spon- 
taneously ;  and  tetanus  caused  by  strychnine.  That  the 
disease  in  this  case  was  not  caused  by  wounds  was  plain, 
inasmuch  as  there  were  no  wounds  to  cause  it*  That  it  was 
not  idiopathic,  or  spontaneous,  appeared  indefinitely  probable 
—first,  because  the  disease  itself  was  ahnost  imknown  in  this 
country ;  next,  because  the  course  of  the  symptoms  was  in 
several  respects  different ;  and  histly,  because  there  was  no 
existing  cause  to  account  for  its  appearance.  On  the  other 
hand,  the  symptoms  were  stated  upon  oath  by  a  number  of 
physicians  of  the  highest  character  and  experience,  to  be 
precisely  those  which  strychnine  would  produce.  This,  how- 
ever, was  not  all;  for  thirteen  scientific  witnesses,  called  for 
the  defence,  who  assigned  five  or  six  different  diseases  as  the 
cause  of  the  death,  all  agreed  that  the  symptoms  of  those 
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dbeases  closely  resembled  tkose  of  st^chnine ;  so  much  so^ 
that  one  of  them  made  an  examination  upon  the  body  of  a 
patient,  who  had  died  of  the  disease  to  which  he  referred 
CkxJc's  death,  to  see  whether  he  had  not  been  poisoned. 
Here,  therefore,  was  the  strongest  possible  proof  that  the  man 
actually  bad  died  of  the  administration  of  strychnine;  and 
this,  when  added  to  the  evidence  of  motive,  of  the  unexplained 
possession  of  strychnine  by  Palmer,  and  of  his  administration 
to  Cook  of  all  the  food  he  received  in  his  last  illness^  was 
evidence  upon  which  any  man  would  have  acted  in  weighty 
affairs  of  his  own,  and  greater  evidence  than  that  it  would  be 
absurd  to  require. 

.  It  is  indeed  a  weighty  and  important  reflection  that  men 
actually  have  at  times  to  judge,  and  that  in  matters  oC  life 
and  death,  upon  scientific  evidence,  without  sitting  on  juries. 
A  man  observes  a  small  awelling  on  his  thigh*  He  goes  to  a 
snrge<m,  who  says,  *^  this  is  an  aneurism,  and  if  you  do  not 
allow  nie  to  cut  down  upon  the  artery  and  tie  it,  you  may 
fiill  down  dead  at  any  moment.''  He  shows  it  to  another,  who 
says,  '^  it  is  no  aneurism  at  all,  but  a  mere  tumour  OQ  which  I 
will  operate ;  if  I  do  not,  you  will  be  exposed  to  some  dread- 
ful consequence  or  other ;  but  if  I  am  wrong,  and  it  is  an 
aneurism,  as  soon  as  I  make  the  first  cut  you  are  i^  dead  man." 
Here  a  man  is  judge  of  life  and  death  in  his  own  case,  nor 
can  he  escape  the  necessity  of  deciding.  He  would,  if  a  man 
of  sense,  be  probably  able  to  come  to  a  pretty  clear  conclusion 
as  to  whether  he  should  trust  the  first  surgeon  or  the  second, 
although  he  might  know  very  little  of  surgery. 

These  illustrations  lead  to  the  third  proposition  laid  down 
above,  namely,  that  a  jury  composed  as  at  present  is  more 
likely  to  arrive  at  a  sound  conclusion  in  such  cases  as  I  refer 
to,  than  either  a  jury  of  experts,  or  a  jury  bound  by  the 
decisions  of  experts. 

I  do  not  know  that  any  one  advocates  the  opinion  that 
there  is  any  class  of  cases  which  ought  to  be  tried  before  a 
jury  composed  exclusively  of  experts,  whether  physicians  in 
a  poisoning  case,  engineers  in  a  railway  case,  or  professors  of 
handwriting  in  a  case  of  foigery.  The  proposition  would  be 
too  extravagant  to  be  msdntained,  but  it  is  well  worth  while 
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to  point  out  the  reason  of  this  extravagance.  It  is  that  in 
every  case  the  circumstances  are  so  much  mixed  up  together, 
that  it  is  quite  impossible  to  say  whether  it  belongs  to  one  class 
or  another,  so  that,  unless  a  separate  jury  is  to  be  empannelled 
for  each  division  of  the  evidence,  the  whole  matter  must  be  left 
in  the  hands  of  some  one  body.  Thus  in  Palmer's  case,  if  a 
jury  of  physicians  had  been  required  by  reason  of  the  medical 
bearing  of  the  case,  a  jury  of  chemists  would  have  been 
wanted  to  estimate  its  chemical  merits,  a  jury  of  sporting  men 
to  give  a  verdict  as  to  the  betting  part  of  the  business,  and  a 
jury  of  the  ordinary  composition  to  judge  of  the  degree  in 
which  the  different  witnesses  were  actuated  by  partizanship, 
or  by  personal  or  professional  animosity.  Any  attempt  to 
introduce  the  principle  of  divided  responsibility  must  lead 
towards  this  absurd  result,  and  would  infallibly  strike  a  fatal 
blow  at  the  weight  of  the  verdicts  of  juries. 

I  am  not  able  to  speak  with  precision  upon  the  practice  of 
foreign  countries  in  respect  of  scientific  evidence ;  but  I 
believe  I  am  correct  in  saying,  that,  though  in  France  the 
answers  of  experts  are  not  binding  on  the  court  in  theory, 
they  are  so  in  practice,  in  as  much  as  no  evidence  of  a  scien- 
tific character  is  admitted  except  at  the  discretion  of  the 
court,  which  determines  exclusively  who  shall,  and  who  shall 
noty  be  allowed  to  give  what  are  called  ^^rcnseignements'^ 
in  such  cases.  It  is  obvious  that  the  practical  result  of  this 
is,  that  the  jury  are  relieved  from  the  responsibility  of  what 
may  be  called  the  scientific  elements  of  their  verdict.  They 
are  told,  for  example,  '*  you  must  take  it  as  matter  of  science 
that,  whenever  a  man  takes  into  his  system  strychnine 
enough  to  poison  him,  it  will  be  discovered  after  his  death  in 
such  and  such  organs.^ 

N0W9  the  objections  to  the  adoption  of  any  such  system  as 
this  are  threefold,  and  each  of  the  three  objections  is  conclusive. 
In  the  first  place,  that  it  would  be  found  practically  impos- 
sible to  frame  the  question  to  be  left  to  the  experts  in  such  a 
manner  that  the  answer  would  be  of  the  slightest  use.  Thus, 
in  Palmer's  case,  the  really  material  question  was  this — 
Is  Dr.  Taylor  so  good  a  chemist,  that  if  he  performed  a  certain 
specified  operation  on  a  certain  specified  part  of  the  body  of 
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John  Parsons  Cook^  which  part  was  taken  from  the  body, 
tinder  such  and  such  circonistances,  the  fSu!t  that  he  dia^ 
covered  no  strychnine  in  that  substance  would  be  evidence 
that  none  was  present  there?  and  if  so^  to  what  weight  would 
that  evidence  be  entitled  t  What  expert  could  possibly  answer 
such  ^  question  ?  Without  great  detail  and  specific  refer- 
ence to  every  circumstance  of  the  ease^  the  answer  would  be 
worthless.  Great  detail  and  specific  reference  to  circum- 
stances is  exactly  what  we  get  already  by  crossnexamination : 
without  them,  the  ofiicial  dicta  of  experts  would  be  worth- 
less,  and  with  them,  they  would  be  superfluous. 

Secondly,  every  argument  which  is  urged  to  show  that 
there  is  a  conflict  in  medical  and  scientific  opinion,  proves 
that  the  dicta  of  experts  cannot  be  taken  as  conclusive. 
Let  us  suppose  for  example  that,  in  Palmer's  case,  it  had  been 
referred  to  Sir  Benjamin  Brodie,  Dr.  Todd,  Mr.  CarKng, 
and  Mr.  Solly,  to  say  what  was  the  cause  of  Cook's  death ; 
and  suppose  they  had  found  in  accordance  with  the  evidence 
which  they  gave  in  thd^  witness  box,  that  he  died  of  strychnine^ 
and  that  this  finding  had  been  taken  as  conclusive,  to  the  exclu- 
sion of  all  other  evidence,  can  any  one  say  that  the  result  would 
have  commanded  general  approbation  ?  It  would  have  been 
universally  objected  to  their  finding,  that  other  doctors  would 
have  found  an  entirely  different  verdict,  and  that  there  ought 
to  be  some  one  to  decide  between  them.  In  other  words, 
the  common  sentiment  would  have  felt  that  they  ought  to  be 
yritnesses  and  not  judges. 

Thirdly,  a  tribunal  of  experts  would  hardly  ever  decide  on- 
evidence,  but  almost  always  on  their  own  private  opinion  of  the 
subject-matter  to  which  the  evidence  applies.  The  guarantee 
most  rightly  demanded  by  the  public  in  the  infliction  of 
punishment  is,  that  convictions  should  be  grounded  on  the 
application  of  well-established  and  well-recognised  principles^ 
and  not  on  speculation.  The  question  which  juries  decide 
is — ^Is  this  in  accordance  with  the  established  opinion  ?  The 
question  which  experts  would  attempt  to  decide  would  be-^Is 
this  true  ?  and  it  is  the  former  and  not  the  latter  question  to* 
1?hich  an  answer  is  desired.  This  may  appear  at  first  some- 
what paradoxical,  but  on  farther  examination  it  will,  I  think, 
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h6  found  sabstantially  trqa  To  illustrate  the  matter  from 
other  subjects — suppose  that  heresy  were  a  crime^  who  would 
ever  think  of  empannelling  a  jury  of  clergymen  to  try  an 
accused  person  ?  They  would  inftUibly  determine,  not  accord* 
log  to  what  was  in  fact  the  doctrine  of  the  Ohurch  of  England, 
but  aoootding  to  their  own  yiew  of  what  was  theologically 
true.  Suppose  that  some  point  of  law  had  excited  warm  and 
prolonged  controversy,  who  would  refer  the  question  of  its 
legality  to  a  jury  of  lawyers  t  No  people  in  the  world  knew 
more  of  the  laws  of  Eogland  than  Lord  Mansfield  and  Mr. 
Feame,  yet  there  were  no  two  men  who  were  so  little  entitled 
to  act  as  impartial  judges  on  the  question,  Whether  or  not  by 
the  Law  of  England,  the  devise  in  the  case  of  Perrin  v.  Bhki 
gave  the  devisee  a  fee-simple  or  merely  an  estate  for  lifef  A 
well-known  instance  of  this  may  be  found  in  the  late  case  of 
Heg.  V*  MUUa^  in  which  the  House  of  Lords^  in  their  judicial 
capacity,  were  equally  divided  upon  the  question.  Whether  oi^ 
not  at  Common  Law  marriage  could  be  contracted  by  verba 
de  prassenti  without  the  presenoe  and  benediction  of  a  priest 
in  orders  ?  This  was  in  one  sense  as  much  a  question  of  factf 
as  any  question  whatever ;  but  it  is  impossible  to  read  the 
judgments  of  the  law  lords  without  seeing  how  deeply  their 
opinions  were  influenced  by  considerations,  which  may  very 
properly  be  regarded  in  the  exerdse  of  that  quasi-legislative 
power  which  is  exercised  by  the  judges  when  they  lay  down 
the  law,  but  which  would  be  entirely  misplaced  in  the  deliber^ 
ations  of  a  jury.  If  the  question  of  faotrHxmsidered  barely 
as  a  question  of  fact,  were  left  to  a  jury  of  intelligent  men — 
did  the  Common  Law  of  England,  ay  or  no,  make  it  a  con-^ 
dition  of  the  vitlidity  of  a  marriage  that  it  should  be  celebrated 
by  a  priest!  I  think  they  would  have  said,  onr  minds  are  in 
great  doubt ;  and  if  the  question  of  guilty  or  pot  guilty  had 
depended  on  that  question,  I  think  they  both  ought  to  hav^ 
given,  and  would  have  given,  the  prisoner  the  benefit  of  that 
doubt,  just  as  they  would  very  probably  take  the  same  course 
if  it  appeared  extremely  doubtful  whether  or  not  a  man  had 
committed  a  murder. 
In  conclusion,  I  may  allude.'  to.  the  extreme  difficulty  of 
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settling  bow  the  experts  (whatever  might  be  their  functions) 
should  be  named.  If  the  court  had  to  name  them,  the  fun- 
damental principle  of  English  criminal  justice,  that  the  court  is 
neuter,  and  -that  the  crown  and  the  prisoner  must  each  manage 
their  own  case^  would  be  given  up.  If  the  parties  named 
them  they  would  never  agree,  and  thus  their  dicta  would 
become  after  all  mere  matter  of  .evidence  for  the  jury.  For 
all  these  reasons  I  am  strongly  of  opinion  that  the  most 
ancient  and  most  popular  institution  in  the  country  should 
be  let  alone.  I  should  be  sorry  to  be  supposed  to  be  blind  to 
the  imperfections  of  our  present  system.  They  appear  to  me 
to  admit  of  a  very  easy  remedy.  If  special  juries  could  be 
had  in  criminal  as  well  as  in  ciril  cases,  and  if  the  sherifb  had 
the  command  of  some  small  amount  of  funds  to  enable  them 
to  subpoena  witnesses  and  engage  attorneys  and  counsel  for 
prisoners  when  poverty  prevents  them  from  taking  those  steps, 
I  think  our  system  of  trial  by  jury  would  be  the  most  perfect 
that  could  be^-'-as  it  is  now  the  best  that  has  been— devised  for 
the  trial  of  the  most  delicate  and  complicated  cases  which 
oould  be  made  the  subject  of  criminal  proceedinga 
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XV.— ON  LIBERTY  OP  OPINION,  IN  RELATION  TO 
THE  LAW  OP  BLASPHEMOUS  LIBELS.— BY  W.  D. 
LEWIS,  Esq.,  Q  0. 

[Read  2lst  November^  1859.] 

I  PBOPOSE  to  consider  whether  our  laws  against  blasphemy 
interfere  unduly  with  liberty  of  opinion  or  discussion — with 
liba'ty  of  thought  or  of  publication.  I  acknowledge  the 
delicacy  of  the  subject  and  of  the  task.  Recent  circumstances^ 
however,  have  raised  it  to  a  degree  of  importance  which  should 
not  be  ignored.  In  connection  with  it  opinions  have  been 
broached  of  a  most  decided  and  even  violent  character,  and  by 
able  men.  It  is  not  desirable  the  society  should  dissemble 
with  itself  as  to  the  truth  or  soundness  of  those  opinions^  or 
should  shelter  itself  under  the  compromise .  of  a  delusive 
silence. 

By  the  law  of  England,  it  is  an  indictable  offence  to  utter 
or  declare  publicly  such  matters  or  sentiments  as  the  folio w- 
(a)Th6iniur  ing : — To  say,  e.g.  as  in  one  case  (a),  that  "Jesus  Christ  was  an 
ton,  1  a.  ft  impostor  and  a  murderer/'  or  that  he  was  a  "  fematic ; "  to  say, 
(ft)  Taylor^  as  iu  auothep  (b)f  that  ''Jesus  Christ  was  a  bastard  and  religion 
5^^-      a  cheat :  *'  to  declare,  as  in  a  third  (c),  "  the  whole  relation  of 

\C}  Tll6  KlDfl  >  X' 

Fi£ib!f6^  the  life  and  miracles  of  Christ,  in  the  New  Testament^  is  but 
ifeStsSlf  ^'^  allegory."  To  deride  the  Trinity,  as  in  another  instance  (d), 
^*^  has  been  held  to  be  and  is  a  punishable  libeL    Again  to  say 

that  the  Scriptures  are  fables,  or  that  one  prefers  Mahomet  to 

Jesus,  and  hopes  to  see  Christianity  extirpated,  is  a  criminal 
U)  Aiken-  offenco,  as  was  held  in  another  case  (e).  And  so,  lastly,  the  pub- 
u%t^*^is.  lication  of  Paine's  ''Age  of  Reason,"  the  contents  of  which 
(/)The  King  ^^^  ^^^  ^^U  aud  too  painfully  known,  was  held  (/)  to  be  a  blas^ 
£1.^1%,'  phemous  libel,  and  was  punished  accordingly. 
Thi  k7nV «.  In  all  these  cases,  I  believe  I  am  right  in  saying,  malice  is 
Hmi?st«to  an  assumed  legal  ingredient^  and  this  malice  consists  in  the 

intent  to  vilify  and  subvert  the  Christian  religion. 
The  legal  denommation  of  this  offence  is  bkuphemy.    This 

blasphemy  has  always  been  and  still  is  punishable  by  the  com« 
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mon  law  of  the  realm  (g).    It  is  in  oertain  cases  also  still  pun-  Eid^^^s^"* 
ishable  under  the  express  provisions  of  a  statute  of  the  reign  ^^'*  ^^' 
of  Will  Illy  which,  howeTer,  except  as  furnishing  perhaps  a 
statutory  indication  of  what  religious  doctrines  the  law  does  not 
allow  to  be  reviled,  is  seldom  or  never  called  into  operation. 

Besides  this  offence  of  blasphemy,  there  were  formerly 
oertain  others  known  as  heresy  and  noncanfarmtty,  not  punish* 
able  (as  it  seems)  by  the  common  law,  but  under  particular 
acta  of  parliament,  which  acts,  in  later  times,  were  considered 
repugnant  to  the  principles  of  true  religious  liberty,  and  were 
accordingly  repealed.  There  are  not  now  any  such  offences  as 
heresy  and  nonconformity  punishable  by  the  ordinaiy  temporal 
or  civil  courta 

We  shall  presently  have  occasion  to  advert  more  particularly 
to  the  precise  nature  of  the  difference  Qegel  as  well  as  social) 
between  blasphemy  and  heresy,  as.  without  this  we  cannot 
form  a  judgment  upon  the  character  of  the  existing  law  on 
the  subject  of  blasphemy.  But  it  is  of  the  utmost  importance 
to  the  general  question  of  liberty  of  opinion,  and  the  attitude 
of  our  laws  in  reference  to  it,  to  bear  in  mind,  that  persons  are 
not  now  indictable  for  heresy. 

In  recent  discussions  upon  this  subject,  the  publication  of 
heretical  opinions,  and  the  publication  of  blasphemous  libels, 
have  been  confounded.  It  has  been  said,  that  there  are 
laws  in  existence  which  profess  to  punish  opinion  as  such — 
fair  and  honest  opinion.  It  has  been  said,  that  these  laws  are 
daily  violated  with  impunity  by  both  high  and  low ;  and  it  has 
been  exultingly  proclaimed  that  no  one  dare  now  put  in  force 
these  laws  except,  it  may  be,  in  some  remote  part  of  the 
country,  into  which  the  ordinary  sentiment  and  sense  of  the 
people  but  feebly  penetrate.  If  this  were  a  true  representa- 
tion of  the  actual  state  of  the  law  on  this  subject,  we  should 
be  under  a  twofold  obligation  of  protesting  against  it  x—firt^^ 
because  the  existence  of  a  law  merely  to  be  violated,  is  t>f 
itself  an  incalculable  public  evil ;  and  ne^^,  because  even 
according  to  the  most  temperate  and  reasonable  view  of  reli- 
gbus  liberty,  the  law,  in  its  very  nature,  would  be  unjustifiable 
and  wrong,  as  attempting  to  suppress  the  mere  decent  exprea* 
sion  of  opinion. 
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Let  UB  in  the  first  instance  en^oavour  to  ascertain  from  the 

declarations  of  our  great  judges,  before  whom,  in  past  timesi 

the  offence  of  profaneness  has  been  brought,  what  are  the 

grounds  assigned  in  the  English  law  for  holding  blasphemy 

punishable  by  the  temporal  power ;  or,  in  other  words,  what 

are  the  grounds  for  restricting  the  liberty  of  individuals,  in  so 

far  as  any  attempted  ridicule  or  contumely  of  religion  is 

concerned. 

vol  1,993.        C.  J.  Hale  says— (a)  ''Such  kind  of  wicked  blasphemous 

words  are  not  only  an  offence  to  God  and  religion,  but  a  erime 

iigainst  the  laws,  estate^  and  government,  and  therefore  punish-* 

able  in  this  court.    For  to  say,  religion  is  a  cheat,  is  to  dis^ 

solve  aU  those  obligations  whereby  the  civil  societies  are 

preserved;  and  that  Christianity  is  parcel  of  the  laws  of 

England ;  and  therefore,  to  reproach  the  Christian  religion,  is 

to  speak  in  subversion  of  the  law/' 

(b)  Fitegibi,       C.  J.  Baymond  says — (b)  **  Christianity  in  general  is  parcel 

'    *        of  the  common  law  of  England,  and  therefore  to  be  protected 

by  it     Now,  whatever  strikes  at  the  very  root  of  Christianity, 

tends  manifestly  to  a  dissolution  of  the  civil  government    So 

that  to  say,  an  attempt  to  subvert  the  established  religion  is 

not  punishable  by  those  laws  upon  which  it  is  established, 

is  an  absurdity." 

<e)asw.,4oo     Lord  Hardwicke  says  (c),  in  reference  to  a  bequest  for  the 

propagation  of  the  Jewish  religion — ''The  intent  of  this  ber 

questment  must  be  taken  to  be  in  contradiction  to  the  Christian 

religion,  which  is  a  part  of  the  law  of  the  land  which  is  laid 

down  by  Lord  Hale  and  Lord  Raymond ;  and  it  undoubtedly 

is  so,  for  the  constitution  and  policy  of  this  nation  is  founded 

thereon.'* 

id)  1  Baneu     Ashurst  J.  says  {d),  that ''  Although  the  Almighty  does  not 

832?^H^£i  require  the  aid  of  human  tribunals  to  vindicate  his  precepts, 

v^^sM^  it  is  nevertheless  fit  to  show  our  abhorrence  of  such  wicked 

^^*'  doctrines  as  are  not  only  an  offence  against  God,  but  against 

all  law  and  government,  from  their  direct  tendency  to  dissolve 

all  the  obligations  whereby  civil  society  is  bound  together ;  and 

that  it  is  upon  this  ground  that  the  Christian  religion  con- 

.stitutes  part  of  the  law  of  the  land.    So,  if  the  name  of  our 

Bedeemer  be  suffered  to  be  traduced,  and  his  holy  religion 
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treated  with  contempt,  the  solemnity  of  an  oath,  on  which  the 
due  administration  of  justioe  depends,  will  be  destroyed,  and 
the  law  be  stripped  of  one  of  its  principal  sanctions,  the  dread 
of  future  punishments.'' 

Abbott  C.  J.  says — (e)  "I  have  no  doubt  whatever  that  it  J^)  >  ^.ACr 
is  a  libel  to  publish,  that  our  Saviour  was  an  impostor  and  a 
murderer/' 

Bigley  J.  says — (/)"  There  cannot  be  any  doubt  that  a  work  co  ib. 
that  does  not  merely  deny  the  godhead  of  Jesus  Obrist,  but 
which  states  him  to  be  an  impostor  and  a  murderer,  in  principle 
was  at  common-law,  and  still  is,  a  libeL'' 

Again,  J.  Best  says — (a)  That  the  rule  of  the  common-law  (a)  a  b  & 
on  this  subject  is  necessary  to  guard  "  the  system  of  morals, 
which  regulates  the  conduct  of  the  people,''  and  which  is  "built 
on  the  Holy  Scriptures." 

So,  Lord  Eldon  throws  some  light  on  the  principles  which 
govern  English  law  on  this  subject,  in  several  cases  of  guard- 
ianship of  infiants  which  came  before  him,  and  in  which,  as 
Chancellor,  he  was  asked  to  interfere  with  the  legal  and 
natural  right  of  the  father  to  have  the  custody  of  his  own 
children,  on  the  ground  of  mischievous  opiuions  entertained 
and  acted  on  by  the  father — opinions  not  merely  speculative, 
but  leading  to  actual  conduct  prejudicial  to  the  interests  of  the 
child.  Thus  he  saya— (6)  *'  Since  I  have  sat  here,  I  removed  a  StSe^i";. 
child  from  its  father  upon  considerations  such  as  these*  The  loveeeyltii. 
father  was  a  person  in  constant  habits  of  drunkenness  and  blas- 
phemy^ poisoning  the  mind  of  the  infant,  and  I  thought  it 
not  inconsistent  with  a  due  attention  to  parental  authority,  so 
abused,  to  call  in  the  authority  of  the  king,  as paren$  pairice*^ 
So,  in  another  case,  (c)  he  said — '*  Looking  to  a  moral  and  reli-  (o  wenenioy 
gioTis  education,  as  the  foundation  of  all  that  is  valuable  here,  Beaufort, 

«  Bum.  2y. 

or  is  to  be  hoped  for  hereafter,  I  cannot  put  pecuniary  consi- 
derations in  the  balance  with  the  imperious  duty  imposed  upon 
me,  to  take  care  that  these  children  shall  have  a  moral  and 
religious  education." 

'  From  the  retrospect  we  have  thus  taken  of  the  opinions  of 
English  judges  on  this  subject,  we  may  conclude  that  there  are 
four  grounds,  and  perhaps  a  fifth,  assigned  for  the  repression 
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of  profaaoDess  by  tbe  penalties  of  the  law.    The  first  of  these 
is  perhaps  technical  and  formal^  rather  than,  substantial : — 

1.  Christianity  is  part  of  the  law  of  England,  and  to  deride,  of 
wantonly  attack  Christianity,  is,  therefore,  to  deride  the  law  ^ 
and  this  the  law  cannot  and  does  not  permit.  In  other  words, 
T^pect  to  reli^on  (the  religion  of  the  state)  is  necessary  to  the 
independence  and  free  action  of  the  law,  the  arrangements  of 
which  are  based  on  that  religion  or  the  sanctions  of  it 

The  other  grounds  are  perhaps  substantial  examples  or 
embodiments  of  the  general  proposition,  that  Chtistianity  is 
part  of  the  law.    Thus, — 

2.  Blaspnemy  is  an  offence,  because  it  endangers  the  foun- 
dations of  government  and  society ; 

3.  Because  it  tends  to  destroy  or  undennine  the  existing 
standard  of  morals ; 

'  4.  Because  it  annihilates  the  meaning  and  sanctity  of  oaths, 
which  the  law  holds  to  be  necessary  to  the  administration  of 
justice. 

I  may  observe,  in  passing,  that  it  may  be  doubtful  whether 
this  argument  derived  from  the  nature  of  oath%  applies  to 
any  other  than  those  libels  which  deny  a  future  state  of 
rewards  and  punishments,  and  whether  it  extends  to  those 
libelsi  which,  admitting  this^  are  directed  only  against  the 
specialities  of  the  Christian  religion. 

In  other  words,  taking  these  judicial  grounds  as  a  whole,  the 
law  declares  the  libel  of  religion  to  be  a  nuisance  to  certain 
well-defined  interests  of  both  society  and  individuals.  It  is 
publicly  and  individually  pernicious  in  a  mode,  and  to  an 
extent^  of  which  the  state  can  and  ought  to  take  notica 

The  controversy,  I  admit,  consists  in  these  latter  words,  viz., 
that  it  is  an  offence  ''  of  which  the  state  ought  to  take  notice," 
or  with  which  it  can  rightfully  deal  This  controversy  we  will 
endeavour  to  examine  in  the  sequeL 

I  suggested  that  there  might  perhaps  be  a  fifth  reason  found 

in  our  legal  records  in  justification  of  the  punishment  of  pro- 

{aneness.   I  allude  to  the  pious  consideration  that  the  honour  oj 

^Qod  requires  such  punishment    It  may  be  admitted  that  this 

consideration  is  one  of  those  examples  adduced  by  the  legisla- 


LA.W  OP  BLASPHEUOUS  LIBELS.  255 

tare  in  the  preamble  of  the  only  statute  against  blasphemy, 
which,  as  distinguished  from  the  common  law,  now  remsdns  in 
our  law.  The  9  and  10  Will  III,  a  32,  ''an  Act  for  the  more 
effectual  suppresung  of  blasphemy  and  profaneness,'*  recites, 
that»  *'  many  persons  had  of  late  years  openly  avowed  and  pub* 
lished  many  blasphehcous  and  impious  opinions,  contrary  to 
the  doctrines  and  principles  of  the  Christian  religion,  greatlj/ 
tending  to  the  dishonour  of  Almighty  Ood,  and  which  might 
prove  destructive  to  the  peace  and  welfare  of  this  kingdom/' 
and  then  proceeds  to  annex  a  punishment  to  the  offence  of 
publishing  the  libels  in  question. 

It  will  not  escape  observation,  however,  that  the  public 
peace  is  here  carefully  joined  with  the  other  more  elevated 
and  sacred  influence,  as  formmg  part  of  the  mixed  inducement 
which  moved  the  legislature  to  interfere  for  the  suppression  of 
blasphemy*  No  one,  indeed,  need  feel  ashamed  to  avow,  as 
matter  of  individual  eentiment,  that  it  is  even  the  chiefest  sin 
of  blasphemy  that  it  dishonour  Ood ;  but,  in  dealing  with  the 
question  how  fax  that  offence  is  a  fit  subject  of  civil  enactment, 
as  against  infidels,  we  may  perhaps  (hesitatingly  I  say  it)  con- 
sent to  treat  this  as  not  one  of  the  actual  grounds  on  which 
our  law  on  this  subject  ought  to  rest 

.  Before  inquiring  whether  the  grounds  thus  mentioned  in 
our  law  books,  or  any  others  that  can  be  suggested,  are  sufli* 
dent  to  justify  legal  penalties  on  irreligious  libels,  let  us  first 
see  clearly  what  are  the  actual  cases  in  public  or  in  private 
life,  in  which  this  question  of  blasphemy  presents  itself  to  the 
notice  of  the  government  or  the  judges.  Let  us  be  fully 
impressed  with  the  tiBict^  that  there  are  reed  emergencies  of 
constant  occurrence  in  which  the  law  must  declare  itself,  as 
either  having,  or  not  having,  a  function  to  repress  malicious 
attac]ks  on  religion. 

Now^  there  are  three  distinct  classes  of  cases  of  frequent 
occurrence  in  actual  life,  in  which  the  state  must  either  expli-* 
eitly  tolerate  blasphemy,  or  actively  prohibit  it 

1.  There  is  the  large  dass  of  cases  in  which  the  question  is 
one  of  police.  Shall  religious  decorum  in  public  be  protected 
imd  enforced  by  the  criminal  law  f  Here  the  law  may  consider 
Jirst,  the  safety  of  government  and  society ;  and  seoondly,  its 
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duty  to  the  unprotected — t.  e,  the  poor^  the  ignoranty  and  the 
young. 

2.  There  are  the  numerous  cases  of  endowed  foundations 
or  charities,  in  which  the  law  must  either  allow  or  disallow 
the  promotion  of  blasphemous  objects  and  purposes,  when  any 
such  are  sought  to  be  accomplished  by  the  founders. 

3.  There  are  the  cases  of  infants,  whose  care  or  guardian* 
ship  comes  by  any  means  under  the  jurisdiction  of  the  courts, 
and  whose  education  in  matters  of  religion  the  law  must  elect 
either  to  regulate,  or  abstain  from  regulating :  in  other  words^ 
a  blasphemous  father,  whose  .child  has  property,  must  either 
retain  the  control  over  that  child,  with  the  opportunity  of 
poisoning  its  mind,  and  misdirecting  its  future  conduct,  or  ha 
must  be  compelled  to  surrender  its  education  toothers,  ap« 
proved  by  the  court. 

I  am  well  aware  that  the  two  l&st-mentioned  classes  of 
cases  do  not  strictly  belong  to  the  subject  of  libel? ^  whiqh  fur*- 
nishes  the  nominal  title  of  my  paper.  But  it  will  be  found 
impossible,  I  think,  to  omit  those  two  classes  of  cases  in  the 
consideration  of  the  question — ^whether  our  laws  against  bias- 
phemy  interfere  unduly  with  liberty  of  opinion?  We  cannot^ 
I  submit^  decide  satisfactorily  whether  a  blasphemous  libel 
ought  to  be  legally  punishable,  without  solving,  upon  a  con- 
sistent view  of  the  whole  subject^  the  allied  questions — whether 
property  may  be  devoted  by  law  to  the  promotion  of  bias* 
phemous  objects ;  and  whether  children  under  age,  whose  per- 
sons and  afiEairs  come  under  judicial  protection,  may  be  brought 
up  m  active  contempt  of  religion  ? 

Every  state  must,  in  the  course  of  its  history,  have  occasion 
to  deal  with  occurrences  of  the  three  different  kinds  which 
I  have  mentioned.  It  must  either  ignore  them  as  unfit  for  its 
notice,  or  it  must  provide  for  them  by  express  enactment.  In 
our  own  country  none  of  these  cases  are  ignored.  The  law 
eontains  express  provision  for  each  class  of  cases*  It  prohibits 
profaneness  as  matter  of  police.  It  does  not  allow  a  charitable 
foundatioD,  directed  to  the  reproach  or  reviling  of  religion. 
It  withdraws  a  child  which  has  been  made  a  ward  in  Chancery 
(or  perhaps  even  when  not  a  ward)  from  the  custody  of  an 
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atheist  father^  whose  priaciples  are  found  actively  fniitful  of 
blasphemous  conduct. 

It  is  well  known  to  all  of  us,  that  there  have  been  celebrated 
public  examples  of  the  law's  interference  in  all  these  different 
classes  of  cases*  Thus,  with  regard  to  the  first  clasa  of  case^ 
above  mentioned,  I  may  observe  that  Carlile  and  Williams 
were  indicted,  and  punished,  for  the  offence  of  blasphemy  in 
publishing  Paine's  Age  of  Beason.  Thomas  Pooley,  more 
recently,  was  convicted  of  uttering  and  writing  opprobrious  > 
epithets  of  our  Saviour.  Involving  nearly  the  same  considera- 
tions, was  the  prosecution  in  1858,  shortly  after  the  attempt 
on  the  life  of  the  Emperor  of  the  French,  of  the  publisher  cf 
a  pamphlet  on  tyrannicide.  In  regard  to  the  third  class  of 
cases,  you  will  recollect  that  the  poet  Percy  Bysshe  Shel- 
ley was  deprived,  by  Lord  Eldon,  of  the  custody  and  education 
of  his  child,  on  account  of  his  blasphemous  opinions — opinions 
with  which  his  daily  conduct,  in  certain  particulars,  accorded^ 
So,  Mr.  Long  Wellesley  was  restrained  from  interfering  with 
the  education  of  his  children  on  similar  grounds,  though  in 
his  case  the  interference  was  less  on  account  of  his  opinions 
than  his  mode  o^  life.  And  in  reference  to  charUieSy  you  will 
recollect  the  well-known  cases  of  Lady  Hewley's  Charity  (a),  c«)  shore  «l 
and  the  Attorney-general  v.  Pearson  (6)  (relating  to  a  chapel  sc  tt,  n.  i 
at  Wolverhampton),  in  which  the  doctrine  of  irreligious  foun-^  w  s  Her., 
dations  being  illegal,  was  fully  discussed  and  recognized,  though 
not  actually  held  applicable  in  the  circumstances  of  those  cases. 

I  may  here,  howev^,  admit,  that  between  charitable  trusts 
and  criminal  libels  there  is  this  distinction — that  many  objects 
are  regarded  as  contrary  to  public  policy,  and,  therefore,  illegai 
in  trusts,  which  nevertheless  could  not  be  imported  into,  or  made 
the  subject  of,  an  inddctment    A  trust  to  found  a  Jewish  syna>* 
gogue,  is  illegal  (c),  and  so  is  a  trust  to  circulate  a  publication  («>  da  cost* 
advocating  the  doctrine,  that  the  Pope  has  absolute  supremacy  Ambi.,  jSs. 
in  ecclesiastical  matters  over  the  sovereign  of  the  state  (d);  but  (d)DoThin. 
a  book  &irly  arguing  in  support  of  the  Jewish  faith  as  distia-  Bonneviii,  s 
guished  from  the  Christian,  or  fairly  contending  for  Papal 
supremacy,  would  not  be  the  subject  of  an  indictment   Heresy 
would  be  a  sufficient  objection  to  a  charitable  foundation 
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(except  in  the  case  of  Unitarianisin  now  tolerated  by  law) ; 
but,  unless  amounting  to  blasphemy^  no  indictment  would  lie 
for  it. 

At  the  same  time,  I  think  the  general  question  of  the  pro^ 
priety  of  legal  interference  with  profaneness, .  may  fairly  be 
considered  to  apply  to  public  endowment9^  as  well  as  to  libela 
and  guardianships. 

It  was  objected,  in  the  case  of  Woolston,  before  C.  J.  Bay* 

(f)  Fitsgib .  mond  {e\  that  '*  it  may  be  of  a  very  dangerous  tendency  to 

oncourage  prosecutions  of  this  nature  in  the  temporal  courts^ 
since  it  may  give  occasion  to  the  carrying  on  of  prosecutions 
for  a  mere  difference  in  opinian,  which  is  tolerated  by  law." 

But  the  English  law  has  not  really  exposed  itself  to  such  aq 
objection.  It  has  not  allowed  itself  in  this  matter  to  con* 
found  fair  and  band  fide  scepticism  on  individual  questions  in 
the  interests  of  truth,  with  pro&uenessy  or  with  the  contumely 
of  the  mere  scoffer.  Heretical  opimoi^  are  not  necessarily 
Uasphemous.  Hence  arises  the  very  important  distinction 
which  I  noticed  at  the  outset^  between  blasphemy  and  heresy; 
the  former  being  indictable,  the  latter  not  so.  Thus,  the  dis-» 
tinction  was  carefully  made  by  Saymond  C.  J.,  in  Woolston'a 
(/)Fit«BiK,  case: — (f)  ^I  would  have  it  taken  notice  of  that  we  do  not 
meddle  with  any  differences  in  opinion,  and  that  we  interpose 
only  where  the  very  root  of  Christianity  itself  is  struck  at,  as  it 
plainly  is  by  this  allegorical  scheme,  the  New  Testament  and 
the  whole  relation  of  the  life  and  miracles  of  Christ  being 
denied;  and  who  can  find  this  allegory  ? " 

(g)  s  Bnm.       go,  Lord  Mausfield  takes  the  same  distinction : — (a)  ^'  There 

EccL  Law«  ' 

318.  never  was  a  single  instance,  from  the  Saxon  time  down  to  our 

own,  in  which  a  man  was  eyer  punished  for  erroneous  opinions 
concerning  rites  or  modes  of  worship,  except  upon  ,  some 

J  positive  law*    The  common  law  of  England,  which  is  only 

common  reason  or  usage,  knows  of  no  prosecution  for  mere 
opintons.  For  atheism,  blasphemy,  and  reviling  the  Chris* 
tian  religion,  there  have  been  instances  of  persons  prosecuted 
and  punished  Open  the  common  law,  but  bare  non-oonformity 
is  no  sin  by  the  common  law/' 
-    Blasphemy,  in  shorty  is  committed  by  uttering  sentiments 
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oppoped  to  the  Christian  religioD,  ia  a  scoffing,  railing,  or 
irreverent  manner,  from  a  '*  reproachful  disposition  in  the 
speaker;  and,  as  it  were,  with  passion  against  the  Almighty''  (a),  u^  Home  on 
rather  than  with,  any  purpose  of  propagating  the  irreverent  qnot^in  3 
opinion.    The  like  sentiments  uttered  dispassionately,  are  still    ^^ 
in  theory  a&  o£Pence,  but  constitute  an  offence  of  a  different 
sort,  rather  heresy  or  apostasfy  than  blasphemy.    Here^,  con- 
sidered as  a  civil  offence,  has  expired;  but  profaneness  or  blas- 
phemy is  still  cognizable  by  the  temporal  courts,  on  the  grounds 
which  we  have  already  ascertained  to  have  been  assigned  for 
that  law  by  our  great  legal  luminaries  in  past  times. 

Speculative  honest  argument^  in  other  words,  the  law  does 
not  criminally  repress,  though  it  be  opposed  to  Christianity ; 
but  indecent  abuse  of  religion  and  profaneness,  tending  to 
practical  results  injurious  to  society,  the  law  prohibits  and 
declares  to  be  a  crime. 

ThsA  this  is  the  true  state  of  the  English  law  on  the  subject 
at  the  present  time,  I  am  able  to  show,  from  some  precise  and 
pointed  opinions  of  two  highly  respected  judges  given  recently 
to  the  House  of  Lords,  in  the  great  case  of  Lady  Hewley's  ^  g^^ 
charity*  Mr.  Justice  Srskine  there  says : — (b)  ^*  It  is  still  bias-  ^«  ^  ^^^ 
phemy  punishable  at  common  law,  scoffingly  or  irreverently 
to  ridicfule  or  impugn  the  doctrines  of  the  Christian  faith,  and 
no  end  would  be  allowed  to  give  or  to  claim  any  pecuniary 
encouragement  for  such  purpose ;  yet,  any  man  may,  without 
subjecting  himself  to  any  penal  consequences,  soberly  and 
reverently  examine,  and  question,  the  truth  of  those  doc- 
trines which  have  been  assumed  as  essential  to  it"  So,  Mn 
Justice  Coleridge^  after  declaring  that  Christianity  is  still  par- 
cel of  the  common  law,  says :— (c)  *^  I  apprehend  that  there  i&  ie)iiiL,ik.ioix 
nothing  unlawful  at  common  law,  in  reverently  doubting  or 
denying  doctrines  parcel  of  Christianity,  however  funda- 
mental. It  would  be  difficult  to  draw  a  line  in  such  matters, 
according  to  perfect  orthodoxy,  or  to  define  how  far  one  might 
depart  from  it^  in  believing  or  teaching  without  offending  the 
law.  The  only  safe  and,  as  it  seems  to  US|  j»actical  rule,  is 
that  which  I  have  pointed  out,  and  which  depends  on  the 
sobriety  and  reverence  and  seriousness  with  which  the  teach*' 
iog  or  believing,  however  erroneouS|  is  maintained^ 
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With  Mr.  Justice  Coleridge  we  mu^  Ikcknowledge,  jtbat 
ifaere  is  often  considmiible  difficulty  in  defining  tbe  precise 
legal  boundary  between  fair  argument  on  the  one  hand,  and 
derision  on  the  other,  in  religious  discussion.  This  difficulty 
is  seen  very  plainly,  by  the  report  of  what  took  place,  in  the 
case  of  the  King  v.  Waddington,  1  B.  and  Cr.  2&  The  in- 
dictment in  that  case  charged  the  defendant  with  speaking  of 
our  Saviour  as  an  impostor.  Before  the  verdict  was  pro- 
nounced, one  of  the  jurymen  asked  the  premding  judge,  whe- 
ther a  work  which  denied  the  divinity  of  our  Saidour  was  a 
libel  t  The  judge  (Abbot  C.  J.)  answered,  that  a  work  spedt-. 
ing  of  Jesus  Christ  in  the  language  used  in  the  ptMication 
far  which  the  drfmdanl  wcLi  prosecuted,  was  a  libel  He  did- 
not  answer  the  juiyman's  inquiry  in  any  more  direct  terms 
t^an  these.  It  wais  attempt^  to  obtain  a  new  trial,  on  the 
ground  of  this  being  a  misdirection — as  amounting  in  effect  to 
a  direction  that  any  publication  in  which  the  divinity  of 
Jesus  Christ  was  denied,  was  an  unlawful  libel  The  court, 
however,  in  giving  judgment,  took  care  neither  to  assert,  nor 
dissent  from,  any  such  proposition.  They  contented  them- 
selves with  declaring,  that  the  speaking  of  the  particular  words 
then  in  giAettion  constituted  an  indictable  offence. 

With  regard  to  the  supposed  difficulty  of  drawing  the  line 
between  what  is  fair  discussion  and  scurrilily,  I  would  observe 
that  there  seems  a  dear  and  complete  analogy  between  prose* 
cutions  for  blasphemous  and  for  seditious  libeh.  The  same 
difficulty  presents  itself  in  determining  whether  a  given  writer 
is  maliciously  assailing  the  foundations  of  government,  or  argu- 
mentatively  and  calmly  discussing  a  political  question  as  the 
law  allows  him  to  do ;  but  in  practice  the  difficulty  vanishes 
when  presented  to  the  notice  of  a  jury  of  plain  common  sense. 
Of  course,  in  both  religion  and  politics  perplexing  cases  might 
be  suggested,  which  would  be  found  to  lie  near  the  border 
line,  between  the  allowable  and  the  prohibitable^  but  any  man 
of  masculine  understanding  would  be  able  to  deal  properly 
with  all  such  cases. 

f  The  question  may  be  asked,  what  particular  words,  uttered 
pro&nely,  will  constitute  blaqihemy?     It  would,  I  appro- 
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hendy  be  sufficient  to  answer  that  the  crime  exists  when 
mnj  thing  is  spoken  in  ridicule  of  any  of  the  fundamental 
principies  of  the  Christian  religion,  such,  &  9.  as  the  being  or 
providence  of  God,  the  divinity  or  office  of  Christ,  or  the 
inspiration  of  the  Holy  Scriptures.  There  is,  indeed,  a  li^la^ 
iive  indication  of  what  constitutes  profaneness  in  the  statute 
of  9  and  10  Will.  III.,  c.  32,  which  distinctly  mentions  the 
offence  of  "maintaining  that  there  are  more  Gods  than  one, 
or  denying  the  Christian  religion  to  be  true,  or  the  Holy 
Scriptures  of  the  Old  and  New  Testament  to  be  of  divine 
authority."  This  statute,  however,  does  not  restrict  the  com^ 
moh  law;  and  X  apprehend  that,  according  to  the  common 
law,  pro£Einenes3  against  any  of  the  general  principles  of  the 
Christian  religion  would  fall  within  the  definition  of  the  crime, 
though  not  happening  to  come  literally  within  the  terms  of 
the  statute  9  and  10  Will.  III. 

Now,  it  cannot  but  attract  notice,  that  the  special  character- 
istic of  this  dass  of  offences  is,  that  they  consist  only  in  the 
nse  of  WORD&  There  is  no  overt  physical  AOT.  It  is  mere 
opinion,  mere  speech,  or  mere  publication.  This  peculiarity 
accordingly  it  is  which  has  called  forth,  in  reference  to  this 
law,  the  animadversions  and  complaints  of  modern  expound- 
ers of  the  principles  of  liberty. 

I  shall  have  to  notice  these  objections  in  a  subsequent 
place,  but  at  present  I  would  only  desire  to  make  this  remark 
-^tbat^  though  it  is  true  the  offence  consists  only  in  language 
spoken  or  written,. without  any  physical  act,  yet  that  which 
imparts  the  criminal  quality,  is  the  supposed  practical  ten- 
dency of  the  speech  or  writing  to  produce  certain  actual 
results  injurious  to  other  individuals,  or  to  the  nation  at  large. 
The  subversion  of  civil  order,  of  morals,  and  of  oaths,  is,  as  I 
have  already  pointed  out,  chief  among  the  dangers  which  the 
sages  of  the  law  anticipated,  from  allowing  the  unrestrained 
viUfication  of  that. Christianity  to  which  the  state  is  attached* 
It  is  not  as  a  heterodox  opinion  that  the  law  holds  the  libel 
to  be  criminal  Profane  speech  is  forbidden,  because,  not 
being  required  in  the  interests  of  trtUh,  it  yet  involves  the 
rupture  of  society. 
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So,  again,  if  we  look  at  the  cases  in  which  the  law  interfeiea 
with  the  parental  authority  on  the  ground  of  irrelipon,  we 
ehall  find  that  the  law  is  directed  to  practical  interests^  and 
Dot  to  a  mere  crusade  against  opinions.  It  is  not  the  bare 
opinion  of  the  infidel  parent  which,  in  the  view  of  the  law, 
disentitles  him  to  the  care  of  his  child.  Lord  Eldon,  in  the 
caseq  of  Shelley  and  Long  Wellesley,  and  others,  carefully 
pointed  out  that  there  was  not  only  avowed  infidelity,  but  also 
certain  practical  conduct  to  which  the  heretical  opinions  led, 
and  which  was  injurious  to  the  morality  and  future  prospects 
of  the  child. 

The  case  of  Shelley  is,  on  all  accounts,  highly  interesting, 
and  it  may  be  worth  while  to  give  some  attention  to  it,  in 
order  to  correct  the  notion  which  is  sometimes  entertained, 
that  the  law  interfered  in  that  case  merely  on  account 
of  a  bigoted  dislike  of  the  speculative  theories  of  the  poet 
We  read  in  the  report  of  that  case,  that  a  petition  was  pre- 
sented in  the  name  of  the  infant  children  of  Mr.  Shelley,  stat^ 
iDg  the  marriage  of  their  father  and  mother  in  the  year  18lli 
and  that  they  were  the  only  issue  of  it ;  that  about  three  years 
ago  the  father  deserted  his  wife,  and  had  since  unlawfully 
cohabited  with  another  woman;  that  thereupon  the  mother 
returned  to  the  house  of  her  fitther  with  the  eldest  of  the 
infistnts^  and  the  other  was  soon  after  bom;  that  they  had, 
since  that  time,  been  maintained  by  their  mother  and  her 
father,  and  that  their  mother  had  lately  died.  It  was  then 
stated  that  the  father  avowed  himself  an  atheist,  and  that 
since  his  marriage  he  had  written  and  published  a  work,  in 
which  he  blasphemously  derided  the  truth  of  the  Christian 
revelation,  and  denied  the  existence  of  a  Ood  as  Creator  of  the 
universe ;  and  that  since  the  death  of  his  wife,  he  had  de- 
manded that  the  children  should  be  delivered  up  to  him,  and 
that  he  intended,  if  he  could,  to  get  possession  of  their  persons, 
and  educate  them  as  he  thought  proper.  The  other  facts 
appear  from  Lord  Eldon^s  judgment^  the  material  portion  of 
which  runs  thus: — 

^' There  [is  nothing  in  evidence  before  me  sufficient  to 
authorize  me  in  thinking  that  this  gentleman  has  changed, 
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before  he  arrived  at  the  age  of  twenty-five^  the  principles  he 
avowed  at  nineteen.  I  think  there  is  ample  evidence  in  the 
papers  and  in  conduct^  that  no  such  change  has  taken  place. 
I  shall  studiously  forbear  in  this  case,  because  it  is  unnece^ 
saiy,  to  state  in  judgment  what  this  court  miffht,  or  might  not 
be  authorued  to  doy  in  the  due  exercise  of  its  jurisdiction, 
upon  the  ground  of  the  probable  effect  of  a  father's  prindpha 
of  any  nature  whatever  upon  the  edacation  of  his  children, 
where  such  principles  have  not  yet  been  called  into  activity, 
or  manifested  in  such  conduct  of  life,  as  this  court,  upon  such 
an  occasion  as  the  present,  would  be  bound  to  attend  to.  I 
may  add,  that  this  case  differs  also,  unless  I  misunderstand  it^ 
from  any  case  in  which  such  principles,  having  been  called 
into  activity,  nevertheless,  in  the  probable  range  and  extent  of 
their  operation,  did  not  put  to  hazard  the  happiness  and  wel- 
fare of  those  whose  interests  are  intrusted  to  the  protection  of 
ihiB  court.  This  is  a  case,  in  which,  as  the  matter  appears  to 
me,  the  father's  principles  cannot  be  misunderstood,  in  which 
his  conduct,  which  I  cannot  but  consider  highly  immoral,  has 
been  established  in  proof,  and  established  as  the  effect  of  those 
principlee;  conduct,  nevertheless,  which  he  represents  to  him- 
self and  others,  not  as  conduct  to  be  considered  as  immoral, 
but  to  be  recommended  and  observed  in  practice,  and  a$ 
worthy  of  approbation.  I  consider  this,  therefore,  as  a  case 
in  which  the  father  has  demonstrated  that  he  must  and  does 
deem  it  to  be  matter  of  duty,  which  his  principles  impose  upon 
him,  to  recommend  to  those  whose  opinions  and  habits  he  may 
take  upon  himself  to  form,  that  condiict,  in  some  of  the  most 
important  relations  of  life,  as  moral  and  virtuous,  which  the 
law  calls  upon  me  to  consider  as  immoral  and  vicious ;  con- 
dnct  which  the  law  animadverts  upon  as  inconsistent  with  the 
duties  of  peisons  in  such  relations  of  life,  and  which  it 
considers  as  injuriously  affecting  both  the  interests  of  such 
persons^  and  those  of  die  community." 

We  have  now  ascertained  the  mode  in  which  the  law  oi 
England  deals  with  the  three  leading  classes  of  occurrences,  in 
which  blasphemy  may  present  itself.  That  law  we  find  in  each 
case  to  have  the  purely  practical  aim  of  protecting  what, 

u 
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rightly  or  wrongly,  in  regard  to  religion,  it  deems  tlie  essential 
interests  of  society  at  large,  or  of  individaals  specially  in  need 
of,  and  entitled  to  claim  its  protection. 

'  '^  Rightly  or  wrongly^'  I  say ;  for  the  question  has  been 
started,  whether  this  interference  is  right  or  justifiable? 
Whether  society  or  the  law  has  any  function  to  examine  what 
is  irreligious,  or  to  make  irreligion  a  crime?  It  is  said  to  be  each 
man's  right  et  ^entire  quc$  velit,  etqucBsentiat  dioere;  and  that 
the  law  oversteps  its  rightful  limits  when  it  annexes  a  punish- 
ment to  profane  speech.  A  claim  is  put  forward,  which  I  will 
state  in  the  precise  words  of  one  who  has  made  himself  most 
conspicuous  in  denouncing  this  p(Mrtion  of  our  lawa  Mr.  Buckle, 
the  well-known  author  of  what  at  first  appeared  to  be  a  pro- 
mismg  treatise  on  ^  Civilisation  in  England,'"  puts  forward  this 
proposition: — "It  should  be  clearly  understood  that  every 
man  has  an  absolute  and  irrefragable  right  to  treat  any  doc- 
trine as  he  thinks  proper ;  either  to  aiigue  against  it,  or  to 
ridicule  iU  If  his  arguments  are  wrong  he  can  be  refuted ;  if 
his  ridicule  is  foolish,  he  can  be  out-ridiculed"  *' Every 
species  of  attack  is  legitimate."'  Again  ;  **  Any  punishment 
inflicted  for  the  use  of  language  which  does  not  tend  to  break 
the  public  peace,  and  which  is  neither  seditious  in  reference  to 
the  etate,  nor  libellous  in  reference  to  individuala"  is  " simply 
a  wanton  cruelty."  And  once  more,  he  puts  the  proposition 
in  the  form  of  a  question,  thus  : — "  Is  it  proper  that  law,  or 
public  opinion,  should  discourage  an  individual  from  publish- 
ing sentiments  which  are  hostile  to  the  prevailing  notbns,  and 
are  considered  by  the  rest  of  society  to  be  &lse  and  mischie- 
vous ? "  In  other  words,  our  objectors  say,  Deorum  itgurim 
diie  cur  OB  I 

Here,  then,  is  the  problem  which  it  is  my  object  to  submit 
for  your  consideration.  Here  is  the  issue  which  remains  to  be 
decided  by  the  educated  mind ,  of  the  country,  and  which  it 
especially  befits  us,  as  jurists^  to  aid  in  the  determination  of  I 
The  protest  against  the  existing  law  is  made,  not  by  Mr. 
Buckle  only,  but  also  by  a  writer  of  even  higher  repute  and 
consideration— Mr.  John  Stuart  MiU,  whom,  in  fact,  as  respects 
this  question,  Mr.  Buckle  ovlj  followed  in  order  of  time ;  but 
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Whom  he  has  far  otUslripped — if  I  oaght  aot  rather  to  say,  con^ 
tragted  with  himself — in  the  intemperance  of  the  remarks 
which  he  has  published  on  the  subject,  and  the  unjustifiable 
mode  in.  which^  in  his  eagerness  to  heap  abuse  upon  the  law, 
personal  character  has  been  traduced  by  him. 

It  is  wholly  impossible,  in  a  discussion  of  this  subject,  to 
omit  noticing  the  particular  case  which  has  given  this  question 
more  immediate  prominence  among  the  public  disputations  of 
the  day.  It  is  invested  with  special  interest  to  us,  as  lawyers^ 
because  it  is  tiie  first  occasion  in  the  long  period  which  has 
elapsed  since  society  assumed  its  present  settled  and  refined 
condition,  that  the  administration  of  justice,  by  one  of  the 
£rBt  class  of  judical  functionaries,  has  been  openly  alleged,  by 
persons  of  education,  to  have  been  designedly  perverted  to  the 
purposes  of  oppression.  It  is  also  invested  with  interest  for 
every  one  who  is  concerned  for  the  character  and  honour  of 
our  highest  literature;  in  that  we  find,  how  even  a  cultivated 
intellect  may  surrender  itself  to  prejudices,  under  the  influence 
of  which  it  may  be  guilty  of  the  breach  of  every  imaginable 
literaty  propriety,  and  of  even  the  commonest  decencies  of 
social  intercoiuse, 

Thomas  Pooley  was  indicted  in  Cornwall,  before  Mr.  Justice 
Coleridge  in  1857,  for  having  published  blasphemous  libels  of 
a  specially  horrible  description,  concerning  the  Holy  Scriptures 
and  the  Christian  religion.  The  trial  was  conducted  according 
to  all  ordinary  rules,  and  the  prisoner  was  found  guilty  on 
three  separate  charges  of  blasphemy,  whereupon  he  was 
sentenced  to  three  separate  terms  of  imprisonment,  which 
together  amounted  to  eighteen  or  twenty-one  months  (it  does 
not  clearly  appear  which).  It  happened  that  the  son  of  the 
judge  was  counsel  for  the  prosecution.  It  was  afterwards 
alleged  that  the  prisoner  was  not  in  his  right  mind,  being  in 
fact  liable  to  mental  aberrations  and  delusions,  though  no  such 
defence  was  offered,  nor  was  any  suggestion  of  such  being  his 
condition  presented  to  the  notice  of  the  judge.  Accordingly 
after  a  season  the  prisoner  received  a  pardon. 

Mr.  Mill  first  called  attention  to  this  trial  in  his  book  on 
Liberty  recently  published.    We  find  nothing  in  the  terms  in 
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which  that  emineat  writer  mentions  the  case,  that  can  o£Fend 
the  most  sensitive  upholder  of  the  existing-  legal  penalties  for 
blasphemy.  Mr.  Mill,  in  the  course  of  his  dissertation  object- 
ing to  penalties  for  opinion,  or  the  expression  of  opinion,  states 
that  such  penalties  still  exist  by  law,  and  then  adds : — 

^' Their  enforcement  is  not,  even  in  these  times,  so  un- 
exampled as  to  make  it  at  all  incredible  that  they  may  some 
day  be  revived  in  full  force.  In  the  year  1857,  at  the  summer 
assizes  of  the  county  of  Cornwall,  an  unfortunate  man,  said 
to  be  of  unexceptionable  conduct  in  all  the  relations  of  life, 
was  sentenced  to  twenty-one  months'  imprisonment^  for  uttering, 
and  writing  on  a  gate,  some  offensive  words  concerning  Chris- 
tianity. Within  a  month  of  the  same  time^  at  the  Old  Bailey, 
two  persons  on  two  separate  occasions  were  rejected  as  jury- 
men, and  one  of  them  grossly  insulted  by  the  judge  and  by 
one  of  the  counsel,  because  they  honestly  declared  that  they 
had  no  theological  belief ;  and  a  third,  a  foreigner,  for  the 
same  reason  was  denied  justice  against  a  thief/' 

Mr.  Buckle,  reviewing  this  book  of  Mr.  MilFs  in  Froser^s 
Magazine,  entered  upon  an  attack  of  the  prosecution,  verdict, 
and  sentence  in  Fooley's  case,  and  upon  the  prosecutor, 
witnesses,  counsel,  and  judge,  and  eveiy  one  else  concerned. 
Of  the  character  of  this  attack  it  will  be  sufficient  to  say  that 
it  charged  Mr.  J.  Coleridge  with  "  ferreting  out  an  obsolete 
law  for  the  purpose  of  oppressing  the  poor;"  and  in  the 
'^  pride  of  his  power  and  the  wickedness  of  his  heart  availing 
himself  of  laws  which  had  fallen  into  disuse  to  crush  his 
victim."  It  spoke  of  his  part  in  the  trial  as  ^' gross  iniquity^" 
and  attributed  that  iniquity  to  his  '^  cold  heart  and  shallow 
understanding."  Its  formal  indictment  was  in  these  words. 
^^  The  charge  which  I  bring  against  thia  unjust  and  unright- 
eous judge  is,  that  he  passed  a  sentence  of  extreme  severity 
upon  a  poor  and  friendless  man,  in  a  remote  part  of  the  king- 
dom, where  he  might  reasonably  expect  that  his  sentence 
would  escape  public  animadversion ;  that  he  did  this,  by  virtue 
of  a  law  which  had  fallen  into  disuse,  Mid  was  contraiy  to  the 
spirit  of  the  age ;  and  that  he  would  not  have  dared  to  com- 
mit such  an  act  in  the  face  of  a  London  au4ience,  and^  in  the 
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full  light  of  the  London  press.  Neither  would  he  nor  those 
who  supported  him  have  treated  in  such  a  manner  a  person 
belonging  to  the  upper  classesL  No !  They  select  the  most 
inaccessible  county  in  England,  where  the  press  is  least  active, 
and  the  people  are  most  illiterate,  and  there  they  pounce 
upon  a  defenceless  man,  and  make  him  the  scapegoat" 

The  example,  thus  set  by  Mr.  Buckle,  was  faithfully  copied 
in  a  weekly  publication  devoted  to  the  propagation  of  infidel 
opinions;  and  we  there  find  Mr.  J.  Coleridge's  act  stig« 
matised  as  *'  corrupt  and  malignant,"  and  as  amounting  to 
**in&my ;"  and  we  find  the  learned  judge  himself  depicted 
in  terms  of  which  the  following  are  only  casual  samples,  i,e,y 
a  man  of  ''perverted  conscience,  unscrupulous  bigotry,  and 
shallow,  special-pleading  mind;"  ''a  partisan  judge  and  un- 
scrupulous lawyer;''  ''a  mean-spirited  tyrant;"  *^a  criminal 
of  no  ordinary  degree  of  meanness  and  malignity ; "  a  ^'  cul- 
prit;"  a  man  ''mean,  and  low-principled  and  contemptible ; " 
and  lastly,  one  that  '^  plotted  a  foul  betrayal  of  the  duties  of 
his  situation." 

The  extraordinary  conduct  of  Mr.  Buckle  led  to  a  letter  ot 
remonstrance  from  the  son  of  Mr.  J.  Coleridge,  published  in 
Fraser,  of  which  I  will  say  no  more,  than  that  it  is  remark- 
able for  its  calm,  gentlemanly,  dignified,  and  truthful  tone 
and  spirit  Mr.  Buckle  replied  indirectly  in  June,  1859,  in  a 
pamphlet  entitled,  ''A  Letter  to  a  Gentleman  respecting 
Pooley's  case.^ 

A  more  painful  exhibition  than  is  presented  by  Mr.  Buckle's 
part  in  this  controversy  cannot  be  conceived  !  It  is  utterly 
surprising  to  those  who  had  appreciated  the  commencement 
of  the  enterprise  of  the  ''History  of  Civilisation  in  Eng- 
land," even  though  not  assenting  to  its  theories,  that  the 
author  of  such  a  work  could  have  condescended  to  the  di^ 
ingenuousneaa^  the  untruthfulnesS|  and  (I  must  add)  the 
coarseness,  which  characterize  every  portion  of  the  attack  of 
Mr.  Buckle  on  the  judge  who  sentenced  Pooley,  and  of  his 
reply  to  the  defence  of  that  judge's  son.  As  to  the  spirit  of 
the  proceeding  generally,  I  will  only  say  that  it  can  be  likened 
only  to  the  spirit  which  animated  the  conductors  of  tho 
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defence  of  Williams  for  blasphemy  in  1797,  who  insulted  the 
law,  and  the  foundations  of  the  law,  by  giving  the  prosecutors 
before  the  trial  a  notice  to  produce — what  do  you  suppose  ?— ^ 
"  the  book  described  in  the  indictment  to  be  the  Holy  Bible ! " 
Much  of  the  interest  in  the  future  progress  of  the  *^  History 
of  Civilisation '^  must  have  disappeared,  now  that  the  real 
literaiy  and  intellectual  character  of  its  author  has  become 
known  I 

Has,  then,  the  law  a  right  to  restrain  offensive  attacks  on 
religion  ? 

"  JVb/"  says  the  lover  of  liberty;  "OB,^  he  says,  **IP  you 
interdict  the  use  of  such  weapons,  interdict  them  equally  on 
both  sides.  Restrain  the  employment  of  invective,  sarcasm, 
contumely,  and  other  intemperate  means  against  irreligious 
opinions,  if  you  forbid  their  use  in  opposition  to  the  prevailing, 
that  is,  the  Christian  opinion."  This  ground  is  taken  by  Mr. 
Mill  and  othera  Mr.  Mill  says,  *'If  it  were  necessary  to 
choose,  there  would  be  much  more  need  to  discourage  offensive 
attacks  on  infidelity  than  on  religion.  It  is,  however,  obvious 
that  law  and  authority  have  no  business  with  restraining 
either'*  So,  it  is  asked  by  an  anonymous  writer,  as  to  *^ those 
who  would  punish  blasphemy  because  it  is  offensive  to 
believers,  will  they  similarly  punish  believers  for  language 
offensive  to  those  of  other  creeds^  with  equal  virulence  and 
wUfuhiess?" 

Now,  it  would  be  mere  disingenuousness,  a.mere  evasion, 
were  I  to  profess  myself  satisfied  with  the  alternative  offered 
of  an  equality  of  treatment  to  be  extended  to  the  defamers  of 
Christianity,  and  the  supposed  defiGtmers  of  unbelief.  I  shall 
not  shelter  myself  under  any  such  compromise.  Part  of  my 
argument,  indeed,  will  be,  that  there  is  nothing  in  unbelief  to 
defame.  It  is  plausible,  but  utterly  false  (as  I  shall  hope  to 
show),  to  assume  that  there  is  room,  or  material,  here  for  any 
bargain.  The  man  who  rejects  religion  has  nothing  to  offer 
which  can  entitle  him  to  put  the  Christian  under  terms. 
There  is  no  .subject-matter  for  an  exchange!  The  offence 
(supposing  the  fact  of  an  offence  to  be  established)  is  aU  on 
one  side*    How  can  any  one  defame  infidelity,  which,  in  its 
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very  nature,  abjures  all  claim  to  veneration,  and  which  says, 
'^  Let  us  eat  and  drink,  for  to-morrow  we  die  I "  Its  own 
description  of  itself  confesses  that  there  is  no  sacrednesi  in  it 
to  desecrate.  It  may  be  arguable  theoretically  whether  Chris- 
tianity is  or  is  not  true,  and  the  unbeliever  is  not  sought  to  be 
precluded  from  denying  its  truth ;  but  if  I  establish,  as  I  hope 
to  do^  that  Christianity  may,  for  certain  limited  purposes,  be 
treated  by  the  State  as  it  would  be  were  it  certainly  known  to 
be  true,  then  we  must  take  its  own  description  of  itself,  and, 
according  to  that  description,  it  offers  sanctions  with  which 
disbelief  has  nothing  to  compare, — against  which  it  has  nothing 
to  setoff;  sanctions  which  are  of  such  a  nature  that  an  attack 
upon  them  may  be  indecent — may  be  profam ;  sanctions, 
moreover,  which  being  profiemed,  there  is  no  longer  even 
equality  (as  I  shall  show)  for  Christian  opinion  (that  equality 
which  the  unbeliever  himself  insists  on),  but  a  gross  inequality , 
to  the  unfiEur  hindrance  and  diq)aragement  of  those  opinions. 

The  arguments  which  establish,  as  I  conceive,  the  right  to 
visit-  blasphemy  with  legal  penalties,  are  of  two  kinds.  One 
class  of  arguments  is  derived  from  the  essential  nature  of 
Christian  doctrine,  and  the  intrinsic  difference  between  their 
sanctions  and  those  of  infidelity  (if  the  latter  can  be  said  to 
claim  any  sanctions).  In  other  words,  from  the  very  nature 
and  character  of  Christian  opinions,  they  occupy,  in  regard  to 
protection  from  the  State,  a  preferable  position  to  disbelief. 
The  other  line  of  argument  is  either  historical,  or  bases  itself 
on  existing  jEoiCts.* 

Before  submitting  to  you  the  arguments  that  have  occurred 
to  me,  there  are  certain  admissions  which  may  be  most  readily 

*  I  need  hardly  say  that  in  using  the  term  '*  infidel,"  or  ^  infidelity,**  I 
adopt  the  term  merely  as  a  conTenient  form  of  expression,  without  the  slightest 
intention  of  inflaming  prejudices,  or  affixing  any  stigma.  I  use  the  term 
'*  infidel "  in  the  merely  negative  sense  of  **  Non-Christian,*'  except  where  the 
context  shows  that  the  stricter  import  of  a  disbelieTer  in  God  and  a  future 
state  is  Intended.  For  the  practical  purposes  of  the  argument  it  is  sufficient 
to  say,  that  in  this  country  the  persons  who  claim  a  right  to  blaspheme 
belong  only  to  the  latter  class.  The  writer  has  therefore  not  thought  it  worth 
while  (in  this  foUowing  Mr.  Mill)  to  encamber  the  paper  with  allusions  to  the 
exoeptional  cases  of  Deists,  Jews,  and  Mahomedans. 
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and  anhesitatiDgly  made,  and  which  will  assist  in  clearing  the 
ground  of  the  controversy. 

Thus,  I  need  hardly  say,  I  admit  that  a  human  being  is 
not  accountable  to  others  for  his  religious  belief.  I  admit  that^ 
as  between  man  and  man,  or  between  man  and  society,  each 
individual  for  himself  is  entitled  to  *' absolute  freedom  of 
opinion  and  sentiment  on  all  subjects,  practical  or  speculative^ 
scientific,  moral;  or  theological."  I  admit  that  this  complete 
liberty  belongs  to  all,  whether  Christians  or  not.  I  admit  that 
the  *'  only  part  of  the  conduct  of  any  one,  for  which  he  is 
amenable  to  society,  is  that  which  concerns  others," 

The  right  which  the  law  asserts,  therefore,  is  not  a  right  to 
persecute  any  opinion.  Beyond  even  this,  it  is  not  right  to 
enforce  any  opinion.  It  is  not  right  to  prohibit  any  opinion. 
It  is  not  even  right  to  prohibit  the  ptMicaHon  of  any  opinion, 
as  an  opinion,  provided  there  be  decorum  and  respect  It 
should,  therefore,  be  clearly  understood  that  it  is  idtogether 
inappropriate  to  adduce  in  the  present  aigument  such  examples 
as  that  of  the  Mussulman  not  permitting  pork  to  be  eaten,  or 
the  Hindoo  beef;  Spain  prohibiting  Protestant  worship  or  a 
married  clergy ;  the  Persians  forbidding  temples;  the  Puri- 
tans denying  worldly  amusements  ;  or  the  Socialists  disallow- 
ing the  appropriation  of  more  than  a  rateable  or  sufficient 
portion  of  wealth. 

The  line  of  argument  which  I  first  venture  to  submit,  is 
derived,  as  I  before  said,  from  the  very  nature  and  character 
of  Christian  opinions.  The  essence  of  the  Christian's  faith — 
may  I  be  permitted  to  say? — is  God,  a  future  state,  a  revelation, 
sin,  redemption,  and  a  final  judgment  Now,  I  admit  that^  in  s6 
far  as  we  claim  a  right  to  punish  the  ridicule  of  Christian 
tenets,  on  the  ground  of  their  Divine  character,  we  deny  Mr. 
Mill's  theory  of  the  perfect  equality  of  opinion  in  the  just  view 
of  liberty,  and  assert  or  insist  on  the  soundness,  or  the  right  to 
assume  the  soundness,  of  our  own  as  against  those  of  the 
infidel,  though  we  claim  no  right  to  persecute  Or  be  intolerant 
If  the  law  cannot  take  cognizance  of  the  fact  that  Christian 
opinions  have,  or  claim,  Divine  sanction,  it  cannot^  on  the 
mere  ground  of  their  alleged  orthodoxy,  deem  the  irreverent 
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aspenioii  of  those  opinions  a  crime ;  or  supposing  that  the  law 
ooald  so  treat  it^  then,  upon  the  hypothesis  I  have  mentioned, 
it  must  equally  punish  any  contumely  of  the  opinions  of  the 
infideL 

This,  then,  is  the  position  of  the  argument : — ^There  is  no 
attempt  to  proscribe  freedom  of  opinion,  as  such ;  and,  for  the 
purpose  of  the  enjoyment  of  that  freedom,  it  is  agreed  to  be 
assumed,  that  the  opinions  commonly  deemed  orthodox  may 
prove  wrong^  and  those  of  the  unbeliever  sound.  But,  when 
the  greater  licence  of  derision  and  reproach  is  claimed,  those 
who  refuse  to  concede  it  rely,  though  not  exclusively,  on  the 
assumption  that  there  is  something  in  the  protected  creed 
which  the  State  is  at  liberty  to  take  notice  of,  as  entitling  it 
to  that  protection,  and  that  in  this  respect  the  creed  of  the 
infidel  cannot  be  treated  as  on  a  level  with  it.  Undoubtedly, 
then,  I  am  concerned  to  show  that  the  sanctions  of  Christianity 
are  matters  which  the  State,  i,  e,,  the  nation  at  large,  may, 
for  some  purposes  of  police,  inform  itself  of,  without  unduly 
infringing  on  what  all  allow  to  be  the  just  liberty  of  opinion, 
and,  therefore,  of  infidelity. 

I  shall  desire  to  consider  this  question  in  a  manner  and  on 
grounds  strictly  logical,  without  calling  in  aid  matters  of  feel- 
ing and  sentiment,  which,  however  legitimate,  and  even  neces- 
sary in  a  Christian  view,  oppanents  could  not  be  expected  to 
share  in. 

Now,  one  thing,  at  all  events,  it  may  be  expected  the  objector 
to  our  laws  against  blasphemy  will  concede : — -The  questions 
involved  in  religion  may  be  of  eternal  moment  His  own 
proposition  is,  that  we  can  never  be  sure  of  our  opinion  being 
a  sound  opinion,  or  another^s  a  false  one.  He  says,  that  we 
cannot  call  any  proposition  certain,  because  we  are  not  the 
judges  of  certainty.  He  says  that  creeds  fluctuate,  and  that 
we  find  an  improvement  in  the  character  of  successive  creeds. 
Now,  this  being  his  own  view  of  opinions  generally,  he  will 
admit  that  the  Christian  may  be  right,  when  he  declares  that 
religion  is  of  eternal  moment,  and  that  Christianity  furnishes 
the  means  of  knowing  what  are  the  obligations,  what  the 
•perils^  and  what  the  rewards  of  religion. 
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It  iS|  therefore,  a  &ct,  which  no  licence  of  opinion  can  dis** 
semble,  that  a  most  serious,  indeed  an  awfiil  choice,  is  pre* 
sented  when  the  rival  opinions  are  Christianity  on  the  one 
hand,  and  infidelity  on  the  other.  To  say  that  this  is  a  case 
merely  of  opinion  against  opinion  is  deceptive.  Qranted,  for 
the  purpose  of  argumeut,  that  either  may  be  true,  yet  there  is 
this  difiference — the  one  offers  nothiug,  entails  nothing,  in- 
volves no  risk  of  losing  any  thing ;  it  is  a  simple  negation^ 
and  presents  a  mere  Uank :  the  other  wams^  promisesf  uid 
holds  out  conseqttences  of  never-ending  importance  to  every 
one  to  whom  the  choice  is  tendered. 

Now,  does  it  not  flow  from  this,  that  the  treatment  which 
the  mass  of  opinion  ought  to  receive,  must  be  such  as  is  suit- 
able to  the  more  complicated,  as  well  as  to  the  simplest^  of  the 
two  sets  of  opinions  ?  in  other  words,  ought  to  be  measured  by 
the  conditions  of  that  opinion  which  involves  responsibility — 
which  professes  to  involve  loss,  deprivation,  perdition ;  and  not 
merely  of  that  which  claims  to  produce  no  sanctions,  and 
entail  no  consequences* 

The  two  sets  of  opinions,  in  other  words,  exist  under  alto- 
gether different  conditions.  There  is  an  atmosphere  in  which 
the  one  set  of  opinions  could  not  live,  even  as  opinions,  which, 
nevertheless,  would  be  quite  compatible  with  the  vitality  ot 
the  other  set  of  opinions  Reverence  is  essential  to  the  one, 
but  it  is  altogether  indifferent  to  the  other.  What,  then,  does 
the  very  liberty  of  opinion  itself  require^  on  which  the  objector 
prides  himself?  It  requires  that  these  several  rival  opinions 
should  be  allowed  to  exist  under  conditions  suitable  to  each. 
It  is  not  equality,  not  liberty,  to  deny  to  the  more  complicated, 
opinion  any  other  range  of  existence  or  of  action  than  that 
which  suffices  for  the  balder  one. 

This  being  so,  the  State,  rightly  enough,  is  called  upon  to 
take  notice  of  each  of  these  rival  sentiments,  and  to  allow  them 
due  play.  It  learns,  therefore,  the  nature  of  each  opinion, 
and  the  sanctions  which  it  claims  for  itself.  It  is  called  upon 
to  take  care  not  to  interfere  unnecessarily  with  the  propagation 
or  action  of  either  set  of  opinions.  It  agrees  to  do  thia  It 
sees  the  tremendous  seriousness  in  particular  of  the  Christian 
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opiDion,  according  to  its  own  description  of  itself.  It  at  once 
acknowledges  that,  seeing  what  Christian  opinions  are,  both 
the  ordinary  liberty  of  opinion,  and  the  very  nature  of  those 
opinions  in  themselves,  require  that  they  should  enjoy  a  re- 
verent medium  of  communication  with  the  public*  It  acknow- 
ledges that  irreverence  conflicts  with  what  is  of  their  very 
essence,  uid  is  obstructive  of  their  free  action  as  opinions. 

But  the  State  has  a  more  special  duty  even  than  this.  The 
great  bulk  of  the  community  are  in  a  condition  which  entitles 
them  to  protection  on  the  part  of  the  State.  The  great  mass  are 
composed  of  the  young,  the  ignorant,  and  the  labouring  poor* 
Towards  these  dasses,  the  position  of  the  State  is  this : — It  is 
bound  to  take  care  that  those  opinions,  between  which  they 
are  to  choose,  shall  come  to  them,  or  have  the  means  of  reach- 
ing them  in  their  true  character,  without  any  illicit  interfer- 
ence or  poisonous  adulteration.  Especially  must  this  be  so 
with  regard  to  that  particular  set  of  opinions  which  are  alleged 
to  carry  in  their  train  eternal  consequences  of  good  or  evil. 
Shall  these  be  prevented  from  finding  access  to  the  humble,  the 
ignorant^  and  the  young,  in  their  true  garb,  and  with  the 
freedom  and  purity  which  their  own  nature  requires? 

Now,  how  is  it  consistent  with  the  fair  and  free  action  of 
religious  opinions  upon  those  who  are  unprotected,  and  not  of 
sufficient  intellectual  or  social  strength  to  cast  ofiT  all  illicit 
influences,  to  allow  those  religious  opinions  to  be  publicly 
ridiculed  and  held  up  to  scorn  ?  Where  is  the  liberty  of  opin- 
ion? where  the  fairness?  where  the  equality?  if  unbridled 
irreverence  stalks  abroad  to  bias  and  prejudice  and  intimidate 
the  weak  and  the  unwary.  Irreverence  and  contempt,  be  it 
observed,  involve  not  merely  an  improper  prejudice  against 
Christian  opinions,  but  poison  the  very  atmosphere  of  those 
opinion&  The  spirit  of  ridicule  is  itself  destructive  of  the 
very  conditions  under  which  alone  religious  opinions  can  live, 
merely  as  opinions,  Christianity  and  irreverence  are  abso- 
lutely incompatible.  And  yet,  irreverence  cannot  pretend  to 
be  an  opinion.  It  cannot  shelter  itself  under  a  claim  to  be 
treated,  itself,  as  an  independent  opinion. 

Perhaps  to  this  it  may  be  answered,  that  persons  need  not 
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be  affected  by  the  ridicule  or  the  scoffing  unless  they  Itke,  and 
that  there  is  no  harm  in  leaving  them  to  feel  and  do  as  they 
like  in  this  respect.  But  to  this  again  I  answer,  that  the 
common  mass  of  the  people  are  not  those  who  know  and 
understand  all  that  can  be  said  on  bath  sides.  It  cannot  be 
expected  that  they  shoiUd  do  so.  The  common  mass  are  the 
weak  and  the  unprotected,  and  no  state  of  the  world  can  be 
anticipated,  in  which  people  generally  shall  be  able  to  erect  a 
barrier  for  themselves  against  irreverent  influences,  by  first 
critically  examining  all  that  has  been  written  and  said  ybr  and 
against  the  Christian  fiuth. 

It  has  indeed  been  said,  that  education  is  the  means  by 
which  the  evil  I  have  last  adverted  to,  is  to  be  guarded  against. 
If  this  be  intended  as  a  serious  answer  to  the  ailment,  it 
surely  ought  to  astonish  us  when  we  reflect  that  we  are  still 
considering  what  form  the  education  of  the  people  is  to  take ; 
and  I  would  ask  whether  we  are  to  be  denied  this  modicum  of 
protection  to  national  religious  feeling,  while  the  vexed  ques- 
tion of  education  remains  unsettled,  and  to  wait  until  the 
system,  whatever  it  may  be,  which  is  to  be  adopted,  has 
swept  away  the  whole  mass  of  the  surrounding  ignorance? 
Are  we,  in  fact,  now  to  throw  away  the  only  remedy  we  have, 
slight  though  it  be,  against  gratuitous  and  improper  attacks 
upon  the  religious  opinions  of  the  people,  attacks  which  no 
notions  of  liberty  can  justify,  because,  at  some  future  time, 
harmony  and  unity  among  educationists  will  secure  for  all 
classes^  a  course  of  instruction  which  will  prevent  the  ne- 
cessity of  any  legal  barrier  for  the  protection  of  religion  ?  I 
see  no  answer  to  the  argument,  that  the  duty  of  the  State  is 
to  prohibit  ribaldry,  in  the  assertion  that  the  State  has  another 
duty  which,  if  not  neglected^  would  furnish  a  better  protec- 
tion to  religion. 

I  contend,  then,  that  since  Christianity  may  be  true  (which 
is  all  that  I  ask  the  infidel  to  allow) ;  that  since,  if  true,  its 
behests  are  of  everlasting  moment  to  every  one ;  that,  since 
irreverence  and  ridicule  are  conditions  inconsistent  with  the 
very  nature  of  Christian  opinions,  and  incompatible  with  their 
just  action  a^  opinions,  it  is  the  right  and  the  duty  of  the 
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State^  not  by  infringing  upon  liberty  of  opiaioQ,  bat,  on  the 
contrary,  in  pursuance  of  it^  and  for  securing  it,  to  punish  the 
licentious  scoffer,  and  declare  blasphemy  a  crime. 

Let  me,  in  conclusion  of  this  view  of  the  question,  remind 
you  of  the  touching  language  of  Lord  Erskine  in  Williams's 
casa  Speaking  of  the  blasphemous  publication,  '*  Paine's  Age 
of  Reason,"  he  says, — ''  It  strikes  at  the  best,  and  sometimes, 
alas  1  the  only  refuge  and  consolation  amidst  the  troubles  and 
afflictions  of  the  world.  The  poor  and  humble,  whom  it  affects 
to  pity,  may  be  stabbed  to  the  heart  by  it.  They  have  more 
occasion  for  firm  hopes  beyond  the  grave  than  the  rich  and 
prosperous^  who  have  other  comforts  to  render  life  delightful. 
I  can  conceive  a  distressed,  but  virtuous  man  surrounded  by 
his  children  looking  up  to  him  for  bread,  when  he  has  none  to 
give  them ;  sinking  under  the  last  day's  labour,  and  unequal 
to  the  next;  yet  still  (supported  by  confidence  in  the  hour 
when  all  tears  shall  be  wiped  from  the  eyes  of  affliction)  bear- 
ing the  burden  laid  upon  him  by  a  mysterious  Providence 
which  he  adores,  and  anticipating,  with  exultation,  the  revealed 
promises  of  his  Creator,  when  he  shall  be  greater  than  the 
greatest,  and  happier  than  the  happiest  of  mankind.  What  a 
change  in  such  a  mind  might  be  wrought  by  such  a  merciless 
publication  I " 

Afhother  consideration,  which  more  properly  belongs  to  this 
line  of  aigument  than  to  the  succeeding  one,  though  perhaps 
in  strictness  to  neither,  arises  from  the  particular  circumstance 
that  the  great  majority  of  people  in  this  country  profess  the 
Christian  religion.  As  individuals,  they  being  Christians, 
cannot  but  acknowledge  the  duty  of  holding  in  veneration  Qod 
and  the  Bibla  Now,  the  question  which  I  would  ask  is,  whe- 
ther they  are  released  from  this  obligation  because  they  have 
aggregated  themselves  into  a  state-^because  they  are  a  cor- 
poration, and  not  units  ?  It  is,  of  course,  conoeded,  that  all 
the  members  of  the  corporation  are  not  Christians  by  profes- 
mon ;  and  those,  I  need  hardly  say,  who  are  not  sudi,  we  do 
iQOt  address  in  this  argument  Further  still,  I  admit  that^  if 
it  were  a  question  of  prohibiting  or  enforcing  opinions,  then 
against  those  rejecting  them  we  could  make  no  use  of  the  fact 
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that  the  majority  aie  Chri8tiaD&  But,  persecution  and  intoler- 
ance»  which  are  no  weapons  of  Christianity^  being  out  of  the 
case,  what  answer  is  there  to  the  suggestion  that  the  same 
duty  rests  upon  the  aggregate  of  Christians  which  is  acknow- 
ledged to  bind  them  individually  ?  How  can  their  association^ 
in  the  same  community  with  unbelievers^  exonerate  them  firom 
performing  the  duty  which  rests  upon  themselves  as  Christians, 
and  the  performance  of  which,  by  the  hypothesis,  involves  no 
breach  of  the  just  liberty  of  the  dissentients?  How  can  the 
mass  who  accept  the  Divine  injunction,  ''at  the  name  of  Jesus 
every  knee  shall  bow,''  allow  a  public  and  (what  they  must 
admit  to  be)  a  profane  desecration  of  that  name  to  go  unre- 
buked,  and  that  too  under  the  tacit  sanction  of  their  own  laws, 
merely  because  there  are  some  cUlied  with  them  in  the  State 
who  disavow  the  Christian  inj  unction,  but  whose  liberty  of 
opinion  is  not  infrmged  by  enforcing  it  ? 

Let  me  now  proceed  to  those  considerations  which  are  of  a 
mixed  character,  and  represent  worldly  as  well  as  religious 
interests ;  secular  as  well  as  religious  considerations.  Is  the 
State  entitled  to  repress  blasphemy  upon  the  basis  of  a  fore- 
gone conclusion,  that  atheism  or  infidelity  is  publicly  pernicious^ 
apart  from  any  consideration  of  the  precise  nature  of  Christi- 
anity ? 

I  shall  here  assume  (wbat^  no  doubt,  has  been  denied)  that 
Bome  opinions  may  be  treated  as  necessary  to  civilization ;  and 
that  as  regards  the  State,  so  long  as  there  is  no  persecution, 
the  usefulness  or  expediency  of  particular  opinions,  and  not 
their  truth  merely,  may  be  taken  into  consideration.  It  can- 
not be  necessary  when  a  given  emergency  presents  itself,  and 
the  State  must,  in  that  emergency,  act  one  way  or  the  other, 
that  the  State  should  know,  with  infallible  certainty,  that  its 
opinions  on  the  abstract  question  are  right  But  then  it  is 
said,  when  we  claim  to  look  at  expediency  or  usefulness,  that 
even  the  usefulness  of  an  opinion  is  itself  matter  of  opinion  ! 
What  then  I  Is  the  State  to  stand  stiU,  and  do  nothing^  in 
all  matters  that  can  be  deemed  matters  of  opinion,  becemse 
the  truth  or  usefulness  of  the  opinion  may  be  debated  ?  It 
would  be  idle  to  treat  such  a  contention  as  entitled  to  any 
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serious  attention,  were  it  not  that  sach  a  notion  seems  to  be 
countenanced  by  reoent  writers  of  great  ability. 

Now,  what  I  am  oontending  for  is,  that  the  state  may  adopt 
and  act  upon  the  opinion  that  atheism  is  publicly  and  nation- 
ally pernicious — that  when  atheism  assumes  the  form  of 
blasphemy  it  may  be  punished — and  that  so  to  treat  it 
involves  no  violation  of  true  liberty  of  opinion.  The  answer 
iS;  that  the  nation,  %,e.  the  majority,  cannot,  without  assuming 
infallibility,  be  sure  that  atheism  is  not  right.  Supposing  this 
to  be  granted,  is  it  meant  that,  until  the  oertainty  is  obtained, 
all  practical  interests  affected  by  the  question  are  to  be  lefb 
to  take  care  of  themselves?  Is  history,  is  experience,  is 
example,  to  be  disregarded,  so  £Eur  as  it  warns  us  against 
infidelity?  Is  government  to  fall  to  pieces — the  fabric  of 
society  to  totter — so  far  as  they  have  been  reared  and  built  up 
of  Christian  materials,  because  as  yet  there  is  no  one  and  no 
government  that  can  oracularly  assume  infallibility  ? 

Now,  this  dilemma  is  expressly  stated  by  Mr.  Mill  in  his 
book  on  Liberty,  and  it  is  worth  while  to  notice  how  explicitly 
he  puts  it.  I  claim  the  full  benefit  of  the  objection  as  he 
himself  supposes  it 

After  arguing  that  all  opinions  are  equally  liable  to  the  risk 
of  error,  he  supposes  some  one  to  object  thus : — 

''There  is  no  greater  assumption  of  infallibility  in  forbid- 
ding the  propagation  of  error  than  in  any  other  thing  which 
is  done  by  public  authority,  on  its  own  judgment  and  respon- 
sibiUty.  Judgment  is  given  to  men  that  they  may  use  it. 
Because  it  may  be  used  erroneously,  are  men  to  be  told  that 
they  ought  not  to  use  it  at  all  ?  To  prohibit  what  they  think 
pernicious  is  not  claiming  exemption  from  error,  but  fulfilling 
the  duty  incumbent  on  them,  although  fallible,  of  acting  on 
their  conscientious  conviction.  If  yre  were  never  to  act 
on  our  opinions  because  those  opinions  may  be  wrong,  we 
should  leave  all  our  interests  uncared  for,  and  all  our  duties 
unperformed.  An  objection  which  applies  to  all  conduct  can 
be  no  valid  objection  to  any  conduct  in  particular.  It  is  the 
duty,  of  governments^  and  of  individuals,  to  form  the  truest 
opinions  they  can ;  to  fonn  them  carefully,  and  never  impose 
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them  upon  others  unless  they  are  quite  sure  of  being  right. 
But,  when  they  are  sure  (such  reasoners  may  say),  it  is  not 
conscientiousness  but  cowardice  to  shrink  from  acting  on  their 
opinions,  and  allow  doctrines  which  they  honestly  think  dan- 
gerous to  the  welfare  of  mankind,  either  in  this  life  or  in 
another,  to  be  scattered  abroad  without  restn^nt  Because 
other  people,  in  less  enlightened  times,  have  persecuted  opin- 
ions now  believed  to  be  true,  let  us  take  care,  it  may  be  said, 
not  to  make  the  same  mistake  ;  but  governments  and  nalj^ons 
have  made  mistakes  in  other  things,  which  are  not  denied  to 
be  fit  subjects  for  the  exercise  of  authority :  they  have  laid 
on  bad  tax68  ;  made  unjust  wars.  Ought  we,  therefore,  to  lay 
on  no  taxes^  and,  under  whatever  provocation,  make  no  wars  ? 
Men  and  governments  must  act  to  the  best  of  their  ability. 
There  is  no  such  thing  as  absolute  certainty,  but  there  is 
assurance  sufficient  for  Ae  purposes  of  human  life*  We  may, 
and  must,  assume  our  opinion  to  be  true  for  the  guidance  of 
our  own  conduct ;  and  it  is  assuming  no  more  when  we  forbid 
bad  men  to  pervert  society  by  the  propagation  of  opinions 
which  we  regard  as  faiee  and  peniiciou&'' 

One  would  have  hoped  that  the  difficulty,  being  thus  can- 
didly noticed,  would  have  received  a  full  and  satisfactory 
solution.  For  myself,  however,  I  must  declare  that^  having 
carefully  examined  the  book  several  times,  with  the  anxious 
desire  to  learn  what  is  the  explanation  of  the  difficulty  which 
Mr.  Mill  would  give,  I  have  been  quite  unable  to  find  any 
answer  whatever  to  the  objection,  either  in  form  or  substance, 
in  any  part  of  the  book. 

Let  me,  then,  shortly  state  the  general  grounds  on  which 
the  law,  as  I  conceive,  may  claim  to  punish  those  who  revile 
religion,  apart  from  any  consideration  of  the  special  character 
of  our  religion,  and  even  though  those  grounds  form  but 
matters  of  opinion : — 

1.  The  whole  existing  fabric  of  the  constitution  and  govern- 
ment in  this  country  is  identified  with  religion ;.  and  to  hold 
up  religion  to  scorn  is  to  attempt  undermining  the  foundations 
of  the  constitution  and  the  government.  The  monarch,  on 
his  accession,  swesgrs  to  maintain  the  Christian  religion ;  and. 
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as  it  has  been  well  said,  *'tlie  whole  judicial  fabric,  from  lite 
kingfs  sovereign  authority  to  the  lowest  office  of  magistracy, 
has  no  other  foundation  than  the  oath  that  has  been  taken; 
The  whole  is  built,  both  in  form  and  substance,  upon  the  same 
oath  of  every  one  of  its  ministers  to  do  justice,  as  God  shall 
help  them  hereaften    What  God  ?  and  what  hereafter  ?  " 

2.  The  standard  of  morality  in  this  country  is  the  Christian 
standard.  The  Bible  is  the  highest  sanction  of  our  moralft, 
and  Christ  the  Teacher  of  them.  True,  this  is  not  so  in  the 
estimation  of  unbelievers ;  but  the  question  nevertheless  still 
presents  itself.  What  has  hitherto  been  the  basis  of  those  rule^ 
of  right  and  wrong  which,  as  a  civilised  people,  we  have  here- 
tofore recognised  in  our  social  and  political  intercourse  ?  It 
may  be  that,  as  matter  of  fact,  with  the  national  Christian 
example  before  them,  infidels,  in  ordinary  life,  conduct  them- 
selves morally  as  Christians  are  accustomed  to  da  But  does 
this  necessarily  show  that  the  standard  morality  would  be 
preserved  to  us  if  there  were  merely  an  atheistical  basis  ? 
This  point  has  been  so  forcibly  put  by  one  of  the  controver- 
sialists whom  Mr.  Buckle's  attack  has  brought  forward,  that  I 
shall  only  run  the  risk  of  enfeebling  the  argument  by  giving 
it  in  any  other  words  than  his  own : — 

^  But  it  by  no  means  follows  that,  because  they  or  any 
other  individuals  are  not  often  directly  affected  by  the  stand- 
ing sanctions  of  morality  and  religion^  those  sanctions  can  be 
safely  dispensed  with ;  or  that,  because  in  them  atheism  is,  in 
the  existing  state  of  society,  generally  consistent  with  morality, 
and  even  with  a  sort  of  philanthropy,  it  is  not  essentially 
immoral  and  destructive  of  all  that  is  valuable  in  life.  The 
truth  is,  the  good  qualities  which,  in  a  certain  state  of  society, 
are  consistent  with  atheism,  owe  not  only  their  force,  but  their 
veiy  existence,  to  religion.  After  a  nation  has  lived  for  many 
centuries  under  the  influence  of  Christian  modes  of  feeling, 
the  standard  of  morality  in  ordinary  men,  who  are  almost 
entirely  the  creatures  of  habit,  is  so  high,  that  they  fancy 
that  it  exists  in  virtue  of  eternal  aelf-etfident  principles,  which 
would  be  acknowledged  by  all  mankind  as  soon  as  they  were 
understood,  and  not  in  virtue  of  a  long  course  of  external 
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influences,  which,  in  the  lapse  of  centuries,  have  moulded  not 
only  the  modes  of  thought  and  feeling,  but  the  very  language 
and  principles  of  thought  of  the  nations  which  have  been 
exposed  to  them.  It  is  idle  for  any  man  in  the  present  day 
to  try  to  separate  himself  from  Christianity,  and  to  Bay,-T- 
'*  Though  I  am  not  a  Christian,  I  think  so  and  so."  In  fact, 
he  is  a  Christian  in  many  respects,  and  he  cannot  cease  to  be 
one,  however  much  he  may  wish  it  He  might  just  as  well 
try  to  cease  to  be  an  Englishman."  And  again : — "  If  atheistic 
habits  of  mind  were  ever  to  become  so  general  as  to  model 
thought  and  language,  and  to  cease  to  be  remarkable  from 
their  peculiarity,  what  sort  of  society  should  we  have  ?  Would 
people  in  general  continue  to  be  amiable,  self-denying,  and 
philanthropic,  or  would  they  not  act  on  the  principle  of  eating 
and  drinking,  for  to-morrow  we  die  ? " 

8.  Viewing  the  position  of  religion  hLstorically,  whether  as 
regards  our  own  country  or  others,  is  not  the  State  warranted 
in  protecting  religion  from  insult  ?  Has  not  civilisation  here 
grown  and  prospered  hand  in  hand  with  the  Christian  religion? 
nay,  rather  under  the  shelter  of  it  ?  Not  relying,  however,  on 
affirmative  experience  alone,  let  us  advert  to  the  fatal  example 
which  negatively  history  likewise  furnishes.  If  we  wish  to 
learn  the  fate  of  a  country  of  scientific  morals,  but  without  re- 
ligion, let  us  turn  to  China  I  It  has  been  well  said,  that  in 
all  the  world  there  is  no  more  terrible  or  instructive  example 
of  the  practical  results  of  looking  upon  men  as  mere  passing 
shadows,  who  have  no  superior  and  no  hereafter. 

4«  Is  it  not  clear,  that  as  matter  of  public  decency,  blas- 
phemy is  rightly  declared  criminal  ?  Do  not  the  feelings  of 
the  mass  of  the  people  constitute  a  definite  class  of  interests, 
which  may  give  the  State  jurisdiction  when  open  blasphemy 
offends  those  feelings  ?  The  bulk  of  the  nation  consists  of 
professed  Christiana  Their  feelings  as  such,  when  no  perse- 
cution of  unbelievers  is  involved,  constitute  rights,  which  the 
infidel  may  be  held  bound  to  respect,  without  at  all  infringing 
upon  his  reasonable  liberty.  The  conduct  of  the  man  who 
asperses  religion  affects  a  definite  interest  of  all  those  to 
whom  the  religion  is  dear;  and  it  cannot  be  shown  to  be 
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justifiable  as  a  fair  exercise  of  his  own  religions  liberty.  Con- 
cei?e  the  disgracoi  the  conf  osioOi  and  the  chao%  if  every  street 
famished  its  caricature  of  the  persons  and  events  that  make 
up  the  Christian  history  and  creed  I 

Lastly.  There  is  no  injustice  in  punishing  the  blasphemer 
in  respect  of  his  offisnce  being  one  of  words  merely,  and  in« 
volving  no  physical  violence,  and  no  external  interference  with, 
the  property  or  actions  of  others.  Is  there  not  a  whole  dass 
of  bfiSanoes  which,  time  out  of  mind,  so  to  say,  have  been  punish* 
able  by  our  English  law,  that,  nevertheless,  comprise  no  breach 
of  the  peace,  and  no  physical  or  overt  interference  with  others? 
In  what  sense  is  blasphemy  a  mere  matter  of  opinion, — mere 
conduct  affecting  a  man's  self  only, — which  is  not  equally  true 
of  such  offences  as  the  following? — Publishing  obscene  prints; 
using  obscsne  language ;  speaking  in  contempt  of  the  sove- 
reign ;  gaming,  perjury,  and  Sabbath-breaking,  or  some  in- 
stances of  it  ? 

I  am,  indeed,  aware  that  our  laws  against  some  even  of 
these  offences  have  incurred  the  censure  of  recent  writers  on 
liberty.  But  I  am  well  content  if  the  law  against  blasphemy 
stands  no  more  in  need  of  defence  than  these  other  laws  that 
I  have  mentioned. 

Many  people,  I  fear,  entertain  the  idea  that  when  a  per- 
son stands  forward  to  maintain  the  law  which  defends  religion 
against  blasphemous  attacks,  he  is  but  a  persecutor  in  disguise. 
For  myself,  however,  I  would  disclaim  prohibiting  any  man 
from  maintaining  his  opinions  in  a  suitable  manner,  nor  would 
I  subject  him  to  any  penalties  or  disabilities  in  so  urging  them. 
But  it  becomes  an  essentially  different  thing  when  we  find 
men  going  out  of  their  way  to  assert  a  right  of  using  language 
offensive  to  others,  and  to  the  religion  of  the  people  at  large, 
and  that,  too,  a  right  which  no  liberty  of  opinion  renders 
necessary.  In  such  cases,  the  State  has  surely  a  function  to 
step  in  and  tell  such  an  one  that  the  interests  of  the  public, 
in  the  fiuth  which  he  attacks,  are  of  too  great  a  magnitude  to 
allow  him  to  use  against  it  this  unfair  and  ungenerous  weapon, 
and  one,  moreover,  by  which',  from  the  nature  of  his  own 
tenets,  it  may  be,  he  is  himself  invulnerable. 
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We  have  now  been  occupied  in  considering  the  mode  in 
which,  in  a  free  country,  indecent  or  unfair  attacks  on  Chris- 
tianity may  be  dealt  with  by  the  law.  Let  us  hope  that, 
painful  and  repulsive  as  the  investigation,  in  some  respects, 
must  have  been,  it  may  have  served  to  remind  some  of  us  of 
the  eloquent  declaration  of  Lord  Erskine,  in  his  speech  on  the 
prosecution  of  Williams  for  blasphemy.  Speaking  of  Chris- 
tianity, he  says : — '*  It  is  at  this  moment  the  great  consolation 
of  a  life,  which,  as  a  shadow,  passes  away ;  and,  without  it^  I 
should  consider  my  long  course  of  health  and  prosperity  (too 
long  perhaps,  and  too  uninterrupted  to  be  good  for  any  man), 
only  as  the  dust  which  the  wind  scatters,  and  rather  as  a  snare 
than  a  blesfdng  1 " 
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XVI.— ON  THE  COMMON  LAW  COURTS  AND 

EQUITABLE  JURISDICTION. 

By  WALKER  MARSHALL,  Esq. 

The  Society  will  doubtless  remember  that,  some  eighteen 
months  ago,  a  discussion  took  place  here  upon  what  is 
popularly  called  the  fusion  of  law  and  equity.  Previously  to 
that,  the  Attorney-General^  in  the  inaugural  address  deliyered 
by  him,  as  first  president  of  this  Society,  upon  the  12th  of 
March,  1855,  had  struck  the  key-note  of  reform,  and  in  indi- 
cating the  history  of  the  division  of  the  two  jurisdictions, 
suggested  the  means  of  their  union.  The  subject  on  which  I 
shall  have  the  honour  of  reading  thb  evening,  is  not  therefore 
invested  ^in  thb  room  with  the  attraction  of  novelty.  But 
considering  that,  since  the  occasions  to  which  I  have  referred, 
the  Common  Law  Commissioners  have  presented  their  third 
report,  in  which  they  recommend  that  the  Common  Law 
Courts  should  be  invested  with  all  equitable  powers  necessary 
to  enable  them  to  deal  completely  and  finally  with  every  suit 
properly  initiated  in  those  tribunals,  so  as  to  supersede  in 
every  case  the  necessity  of  the  intervention  of  a  Court  of 
Equity,  either  before  or  after  judgment ;  seeing  further,  that 
a  bill,  carrying  out  these  suggestions  to  their  full  extent,  has 
been  presented  to  the  legislature,  and  has  undergone  an  in- 
teresting discussion  in  the  House  of  Lords,  where  it  has  been 
read  a  second  time,  and  referred  to  a  select  committee ;  it  can 
scarcely,  I  think,  be  considered  superfluous  or  ill-timed  if  this 
question  is  brought  before  the  Society,  now  that  it  has  entered 
upon  a  new  phase,  and  that  a  practical  issue  has  been  nused 
regarding  it. 

I  believe  the  greatest  difficulty  connected  with  the  subject, 
and  that  which  offers  the  most  obstinate  resistance  to  the 
efforts  of  those  who  desire  to  see  law  and  equity  administered 
by  one  tribunal,  lies  in  the  use  of  the  word  ^^  eqmty."  The 
primary  meaning  of  this  word  differs  widely  firom  the  techni^ 
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cal  sense.  Indeed^  I  apprehend  that  neither  in  the  initiation 
of  the  jurisdiction  of  the  Chancellor,  nor  in  the  principles 
pursued  after  the  jurisdiction  was  established,  will  there  be 
found  much  trace  of  that  most  yicious  of  all  judicial  modes  of 
action,  namely,  the  adjudicating  according  to  the  mere  moral 
sense  of  the  judge,  respecting  which  it  has  been  sarcastically 
observed,  that  under  such  a  system  the  equity  of  each  diffe- 
rent Chancellor  would  vary  like  to  the  measure  of  his  foot. 
If  such  a  state  of  things  ever  existed  in  this  country,  it  has 
long^ceasedto  exist.  On  the  contrary,  the  equity  adminis- 
tered by  our  tribunals  seems  in  exact  accordance  with  the 
definition  given  by  Grotius,  De  ^quUate^  s.  3,  ^^  JEquitas  jest 
virtus  voluntatis^  corrtctrix  ejus  in  quo  lex  propter  universalitatsm 
deficit/  Further,  Courts  of  Equity  admit  that  the  foundation 
of  both  jurisdictions  is  the  same,  by  their  maxim  (Bquiias 
sequitur  legem. 

It  was  not,  in  fact,  from  any  defect  of  the  Common  Law, 
nor  from  any  incapacity  in  the  legislature  to  deal  with  all  the 
rights  arising  out  of  the  complex  relations  and  dealings  of 
mankind,  that  the  equitable  jurisdiction  among  us  was  esta- 
blished. The  chief  reason,  I  suspect,  is  rather  to  be  found  in 
the  inflexible  determination  of  the  Common  Law  tribunals  to 
adhere  to  established  writs,  forms,  and  processes ;  and  that 
the  equity  tribunal,  when  it  possessed  itself  of  the  litigated 
matter,  dealt  and  deals  with  it  very  much  in  the  same  way 
that  the  Common  Law  tribunal  would  have  done,  if  it  had 
arrogated,  or  been  invested  with,  an  appropriate  process.  As 
said  by  the  Attorney-General  in  the  address  to  which  I  have 
akeady  referred,  *'  It  was  justly  observed  by  one  of  the  judges 
in  the  reign  of  Henry  the  Sixth,  that  if  actions  on  the  case 
had  been  allowed  by  Courts  of  Law  as  often  as  occasion 
required,  the  writ  of  subpoena  would  have  been  unnecessary ; 
or,  in  other  words,  there  would  have  been  no  distinction 
between  Courts  of  Law  and  Courts  of  Equity,  and  the  whole 
of  the  present  jurisdiction  of  the  Court  of  Chancery  would 
have  been  part  of  the  ordinary  jurisdiction  of  Courts  of  Law. 
!3ut,  unfortunately,  the  spirit  of  the  statute  of  Westminster 
the  Second,  was  not  carried  out  by  the  judges  of  the  Courts- 
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of  Commoii  Law ;  and  in  the  time  of  Edward  the  Third,  they 
declined  to  act  upon  writs  to  which  the  existing  formulaB  of 
pleading,  or  counting  as  it  was  then  called^  were  inappli- 
cable-" 

Let  us  test  this  bj  examining  a  few  of  the  most  familiar 
heads  of  equitable  jurisdiction,  inquiring  as  to  each,  whether 
there  is  any  thing  in  principle  antagonistic  to  the  rules  of 
law,  or  any  thing  with  which  a  Court  of  Common  Law  could 
not  deal,  on  the  ground  that  it  is  to  be  judged  of  only  by 
applying  natural  reason^  or,  if  you  please^  equitable  consider- 
ations ;  for,  if  there  is  not,  it  may  fairly  be  assumed  that  it 
was  only  the  defect  of  process  which  brought  it  within  the 
jurisdiction  of  the  Court  of  Chancery. 

Take,  for  example,  a  very  common  head  of  equitable  juris- 
diction— specific  performance.  Is  there  any  thing  about  that 
which  is  not  quite  as  much  legal  as  equitable  t  The  obliga- 
tion to  deliver  goods  or  an  estate  which  the  defendant  has 
sold;  is  an  obligation  quite  as  perfect  as  the  obligation  to  pay 
money  for  which  he  has  given  his  bond.  It  is  obviously  only 
by  reason  of  the  want  of  an  adequate  process  that  the  Common 
Law  tribunals  did  not  grant  this  relief.  If  they  had  chosen  to 
create  a  new  writ,  although,  as  in  the  old  action  of  ejectment, 
a  fictitious  one,  they  might  have  compelled  specific  perfor- 
mance by  delivery  of  an  estate  told,  and  the  making  of  a 
title  to  it,  just  as  by  ejectment  they  put  the  owner  in  posses- 
sion of  his  land ;  and  they  might  have  compelled  the  delivery 
of  goods  sold,  by  a  similar  rectification  of  process,  just  as 
they  compelled  the  delivery  up  of  goods  to  the  owner,  by  the 
action  of  detinue,  where  his  chattels  were  wrongfully  detained. 

Specific  performance  suggests  injunction ;  for,  as  the  one 
compels  the  performance  of  a  private  obligation,  the  other 
restrains  the  party  bound  to  perform  such  obligation  from 
committing  a  breach.  Surely  this  is  as  much  a  legal  right 
as  the  title  to  damages  after  the  breach  is  committed 

So  far  as  an  argument  in  favour  of  vesting  Common  Law 
Courts  with  powers  to  grant  relief,  at  present  afforded  exclu- 
sively by  the  Courts  of  Equity,  may  be  derived  firom  the  fiu)t, 
that  such  relief  has  been  granted  by  these  courts,  such 
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examples  are  not  wanting.  Not  many  jeare  have  elapsed 
since  the  Common  Law  Courts  had  jurisdiction^  in  at  least  two 
instances,  to  protect  a  person  against  a  threatened  injury,  and 
to  enforce  specific  performance  of  a  private  obligation.  In 
both  these  instances  this  protection  and  relief  were  afforded 
before  any  damage  had  been  sustained^  and  before  any  cause 
of  action  had  arisen.  So  that  it  would  be  difficult  to  cite 
any  instance  in  which,  according  to  the  prevalent  technical 
distinction,  the  case  would  be  one  more  distinctively  equi- 
table. One  of  those  instances  is  afforded  by  the  writ  curia 
claiuienda,  by  which  the  owner  of  land  was  protected  against 
an  apprehended  damage,  likely  to  result  from  the  neglect  of 
an  adjoining  owner  to  fence  his  land.  As  said  by  Fitzherbert 
in  his  Natura  Brevinm^  page  127,  ^' A  man  shall  have  thb 
writ  quia  timet'*  This  writ  was  abolished  by  the  statute 
3&4  Will  IY.,c.  27.  The  other  instance  in  which  the  Common 
Law  Courts  granted  specific  relief  against  a  threatened  invasion 
of  a  right,  is  afforded  by  the  writ  called  warrantia  charted^ 
abolished  by  the  same  statute.  By  this  writ  the  feoffee  of 
lands  by  deed  with  warranty,  could  compel  his  feoffor  or  bis 
heir  to  warrant  the  lands  to  him.  Although  this  writ  was 
granted  for  the  purpose  of  protecting  the  feoffee  in  cases  where 
he  was  impleaded  in  assize,  or  other  action,  in  which  he 
could  not  vouch  or  call  to  warranty ;  yet  it  is  laid  down  by 
Fitzherbert,  in  his  same  work  on  writs,  page  134,  that  ^'  a 
man  may  sue  forth  this  writ  of  warrantia  charted  before  ho 
be  impleaded  in  any  action.''  Therefore,  by  these  two  writs, 
not  only  was  specific  relief  given  by  Courts  of  Law,  but  that 
relief  was  extended  before  any  invasion  of  the  right  thus 
protected  and  enforced. 

It  is  perhaps  not  unworthy  of  notice,  that  in  the  practice 
thus  established,  of  granting  the  writ  warrantia  charter  before 
the  feoffee  was  sued,  there  may  be  discovered  a  trace  of  that, 
kind  of  relief  which  consists  in  the  declaration  of  a  right  not 
attacked — at  present  a  matter  of  purely  equitable  jurisdiction. 
How  it  was  that  this  principle  never  germinated  into  that 
wide  field  of  relief,  which  obtains,  I  believe,  in  all  systems 
founded  on  the  civil  law,  of  declaring  the  status  of  individuals. 
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and  tlie  right  to  property,  and  thus  guarding  against  the 
infirmitj  and  casualties  of  human  testimonji  is  perhaps  one 
of  many  examples  of  the  manner  in  which  our  system  came 
to  be  built  up.  Some  exigencies  were  met  and  others 
neglected. 

I  entertain  no  doubt  that  a  deeper  investigation  into  the 
modes  and  principles  of  action  of  the  Common  Law  Comrts, 
would  bring  out  other  instances  in  which  they  acted,  not 
merely  in  analogy  with,  but  exactly  in  the  same  way  in  which 
the  Courts  of  Equity  act,  and  according  to  the  principles  by 
which  they  are  governed.  I  shall  mention  only  one  other 
case,  in  which,  as  it  appears  to  me,  the  Common  Law  Courts 
act  according  to  a  rule  as  ^'equitable"  as  any  laid  down  or 
applied  by  the  Court  of  Chancery.  A  plea,  showing  that  in 
case  the  plaintiff  recovered,  the  defendant  would  have  a  cause 
of  action  to  recover  back  the  same  sum,  is  admitted  as  a  good 
defence  to  avoid  what  is  called  ^^  circuity  of  action ;"  in  other 
words,  the  Court  of  Common  Law  modifies  the  strict  legal 
rights  of  the  parties,  in  order  to  avert  the  inconvenience  of 
a  multiplicity  of  suits,  or  of  two  actions  being  brought  the 
judgments  in  which  would  neutralize  each  other.  In  this 
rule  we  find  something  not  unlike  the  principle  acted  upon  in 
the  Equity  Courts,  in  requiring  that  all  the  persons  materially 
interested  in  the  subject  of  the  suit  should  be  made  parties 
to  the  suit,  in  order  that  a  decree  may  be  made,  once  for  all, 
decisive  on  the  subject-matter.  Lord  Redesdale,  in  his  Trea* 
tise  on  Pleadings,  p.  164,  states  the  object  of  this  rule  of 
Courts  of  Equity  to  be,  "  to  make  the  performance  of  the 
order  of  the  court  perfectly  safe  to  those  who  are  compelled 
to  obey  it,  and  to  prevent  future  litigation.*^ 

But  it  was  not  only  the  want  of  adequate  writs,  and  the 
obstinate  adherence  of  the  Common  Law  tribunals  to  the 
ancient  forms,  which  occasioned  the  necessary  interference 
of  the  Court  of  Chancery.  Another  cause  was  the  want  of 
oflScers,  and  of  appropriate  machinery  for  investigating  com- 
plicated transactions.  The  most  striking  example  of  a  trans- 
fer of  jurisdiction  through  this  cause,  is  afforded  by  the  action 
of  account,  a  Common  Law  remedy,  but  which,  to  all  practical 
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intents^  has  become  transferred  to  the  Court  of  Chancery, 
avowedly  and  solely  on  the  ground  of  defective  machinery  in 
the  Courts  of  Common  Law. 

There  is  yet  another  reason  for  the  Court  of  Chancery 
having  assumed  jurisdiction,  arising  out  of  the  rigid  adherence 
of  the  law  courts  to  certain  conventional  rules,  notwithstand- 
ing, in  particular  cases,  such  adherence  was  against  strict 
right.  Upon  this  head  there  is  greater  apparent  foundation 
for  calling  the  jurbdiction  of  the  Court  of  Chancery  equitable, 
than  upon  either  of  the  others  already  mentioned ;  but,  inas- 
much as  the  law  tribunals  acted  upon  the  same  principles  as 
the  Court  of  Chancery,  where  the  matter  presented  itself  in 
a  shape  which  did  not  infringe  these  rules,  the  reason,  I 
apprehend,  is  rather  to  be  found  in  the  attachment  to  the 
rules  themselves,  than  in  the  nature  of  the  subject-matter. 
Thus,  the  Common  Law  Courts  would  enforce  a  deed  or 
written  contract  according  to  its  letter,  notwithstanding,  by 
mistake,  it  expressed  that  which  was  not  the  intention  of  the 
parties ;  and  the  invariable  adherence  to  this  rule  induced  the 
Court  of  Chancery  to  reform  the  contract ;  yet,  at  the  same 
time,  the  court  of  law  would  open  an  account  stated,  and 
balance  mutually  settled  between  the  parties,  on  the  ground 
of  mistake. 

It  may,  perhaps,  admit  of  question,  whether  the  abnegation 
of  the  rights  of  cestui  que  trusts  at  Common  Law,  is  not,  as 
regards  personalty,  referable  to  a  technical  rule.  With  re- 
spect to  lands,  it  arose  probably  from  reasons  connected  with 
the  incidents  of  tenure  under  the  feudal  system.  But,  with 
reference  to  personalty,  what  is  there,  it  may  ]>e  asked,  in 
the  duty  of  a  trustee,  less  positive  or  absolute  than  that  of  a 
bailee,  and  why  could  he  not  be  called  to  an  account  in  a 
court  of  law  ?  The  reason  perhaps  was,  because  there  was 
no  privity — that  is,  because  the  trustee  did  not  promise  to 
him  to  stand  possessed  of  the  fund  for  his  benefit — ^it  was  to 
another  he  made  the  promise ;  and  on  this  ground  the  cestui 
que  trust  was  not  regarded  as  a  person  having  any  rights 
whatever.  If  this  was  the  reason  for  the  rule,  surely  the 
rule  was  a  technical  one.     Should  it  be  said  that  Courts  of 
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Squity  came  to  have  jurisdiction  in  these  cases  by  reason  of 
their  faculty  of  sifting  the  conscience  of  trustees,  then  that 
merely  shows  that  there  was  the  farther  ground  of  the  defect 
of  adequate  machinery — namelyi  the  administering  of  inter- 
rogatories in  Courts  of  Common  Law  to  the  defendant.  Bui} 
my  only  object  at  present  is  to  show,  that  it  was  not  by 
reason  of  any  inherent  equity  in  the  subject-matter,  but  on 
account  of  defective  process^  rigid  adherence  to  forms,  and 
an  inflexible  attachment  to  rules,  that  the  Court  of  Chancery 
came  to  the  aid  of  the  law  courts,  and  averted  some  measure 
of  the  injustice  which  would  otherwise  have  ensued. 

These  observations  or  surmises  have  of  course  no  applica- 
tion to  that  jurisdiction  exercised  by  the  Court  of  Chancery 
over  the  persons  and  property  of  infants  and  lunatics,  or  to 
any  matters  in  which  it  discharges  the  functions  of  a  guardian 
or  protector,  and  acts  rather  in  an  administrative  than  judicial 
capacity ;  but  only  to  that  equity  jurisdiction  which  is  pro* 
fessedly  in  aid  of  the  law. 

An  argument  might  be  adduced  in  favour  of  the  view  here 
taken,  founded  on  the  mode  in  which  the  defective  Common 
Law  jurisdiction  has  been  amended  in  our  own  day.  Where 
it  has  been  desired  to  give  Common  Law  Courts  jurisdiction 
previously  possessed  by  Courts  of  Equity  only,  that  object 
has  been  effected  simply  by  arming  those  courts  with  an 
adequate  process.  Thus  the  Common  Law  tribunals  have 
been  invested  with  what  is  called  equitable  jurisdiction,  on 
the  report  of  a  commission  to  inquire  into  ^^  the  process, 
practice,  and  system  of  pleading  "  in  the  courts.  The  power 
to  grant  discovery  is  conferred  by  a  provision  in  the  Common 
Law  Procedure  Act,  1854,  that  the  court  shall  have  power 
to  order  a  party  to  answer  on  affidavit,  and  that  neglect  or 
refusal  to  comply  shall  be  a  contempt.  So,  of  the  supple- 
mental relief  by  specific  performance  given  by  the  same  act ; 
that  is,  conferred  by  simply  providing  that  a  plaintiff  may 
claim,  and  the  court  may  grant  a  writ  of  mandamus.  So  of 
injunctions,  it  gives  the  writ  merely.  There  is  no  provision 
that  *^it  shall  be  lawful"  for  Courts  of  Common  Law  to 
enforce  performance  or  restrain  a  breach — the.  process  is 
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given,  and  that  is  all.  Again^  the  same  act  enables  the  courts 
to  entertain  certain  equitable  defences,  not  by  saying,  that  so 
and  so  shall  be  a  legal  answer  to  a  claim,  but  merely  by 
enabling  the  defendant  to  plead,  and  by  empowering  the 
courts  to  receive  such  defence. 

But,  however  artificial  the  distinction  between  different 
tribunals  may  be,  unless  some  inconvenience  ensues,  the  dis- 
tinction may  afford  the  increased  accuracy  and  eflSciency 
resulting  from  the  division  of  labour.  Upon  examination, 
however,  I  believe  it  will  be  found  that,  in  the  instances  to 
which  I  have  referred,  and  many  others  too  numerous  to 
mention,  the  delay,  embarrassment,  uncertainty,  expense,  and 
surprise  due  to  this  artificial  distinction,  very  far  outweigh 
any  advantage  from  the  division  of  labour. 

In  reviewing  the  evils  arising  out  of  the  distinctive  juris- 
dictions, I  shall  take  the  liberty  of  referring  to  the  time  when 
the  distinction  existed  in  all  its  integrity,  that  is,  before  the 
reforms  of  the  last  eight  years.  Happily,  in  speaking  of  many 
of  these  inconveniences,  it  is  necessary  to  use  the  past  tense. 

It  is  now  a  principle  which  meets  with  tolerably  general 
acceptance,  that  a  tribunal  should  be  invested  with  plenary 
powers,  to  deal  entire  justice  in  any  matter  within  its  juris- 
diction, without  the  aid  or  intervention  of  any  other  court 
whatever.  When  this  principle  is  admitted,  then  it  is  acknow- 
ledged that  the  necessity  for  the  intervention  of  a  Court  of 
Equity  during  the  progress  of  a  suit,  or  its  interference  with 
the  judgment,  arose  from  an  allowed  evil. 

Now  that  the  limits  within  which  the  Court  of  Equity  acts 
has  been  defined  by  some  of  the  most  subtle  and  exact  minds 
that  ever  illustrated  the  law  of  any  country,  and  has,  in  most 
instances  at  least,  been  set  out,  as  it  were,  with  metes  and 
bounds,  by  a  long  series  of  precedents,  the  evils  attaching  at 
the  commencement  of  a  suit  from  this  division  of  jurisdiction, 
are  not  very  grave.  But,  it  is  not  necessary  to  revert  to  a 
very  ancient  period  to  arrive  at  a  time  when  this  was  far 
otherwise,  when  the  operation  of  the  Equity  Court  was  un- 
certain, and  the  dividing  line  indistinct.  There  is  not  now  the 
same  danger  of  mistaking  the  tribunal  that  there  was  previous 
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to  the  time  of  Lord  Hordwick.  But  the  result  of  a  mistake 
is  still  the  same,  that  the  complainant  with  his  righteous  cause 
is  not  only  dismissed  remediless^  but  is  as  much  in  miaericor* 
did  as  if  he  had  no  rights,  and  is  compelled  to  make  good  his 
adversaries  costs. 

But,  however  astute  and  wary  the  plaintiff  may  have  been 
in  choosing  his  tribunal,  and  however  right  in  the  choice  made, 
the  defendant  might  set  up  an  answer  which  would  put  him 
all  wrong  in  that  court*  The  right  was  of  legal  cognizance, 
the  remedy  should  be  sought  in  a  Court  of  Law,  and  to  a 
Oourt  of  Law  he  has  gone.  But  the  defendant  sets  up  an 
answer  which,  in  point  of  truth,  is  no  answer  at  all,  but  which 
defeats  the  plaintiff's  rights  in  that  court,  and  drives  him  in  all 
haste  to  the  abandonment  of  his  suit,  or  sends  him  to  a  Court 
of  Equity,  to  pray  for  its  intervention  to  avert  the  threatened 
"wrong,  by  restraining  the  defendant  from  availing  himself  of 
his  l^al  defence*  Thus^  by  the  operation  of  the  rules  of  law, 
rigidly  construed  as  they  were,  a  man  might  offer  a  defence 
where  none  existed,  because  if  the  defence  was  one  which,  ac- 
cording to  the  law  of  the  land,  ought  not  to  be  allowed  to 
prevail,  then  il  was  no  defence,  and  the  law  administered  in 
the  Court  of  Chancery  being  applicable  to  the  whole  of 
England,  may  properly  be  called  the  law  of  the  land. 

Not  only  might  an  inequitable  defence  be  advanced  as  an 
unanswerable  plea  to  a  legal  claim,  but  an  inequitable  demand 
might  be  enforced  in  a  Court  of  Law.  It  is  easy  to  give  ex- 
amples:— ^Thus,  in  a  Court  of  Law  a  guarantee  might  be 
enforced  against  a  surety  of  a  bond  debtor,  notwithstanding  he 
was  prejudiced  by  the  giving  of  time  to  the  principal ;  and  a 
deed  might  be  enforced  notwithstanding  it  expressed  what  the 
parties  to  it  did  not  intend,  or  where  it  was  vitiated  by  fraud 
which  could  be  proved  only  inferentially. 

Now,  whether  a  Court  of  Equity  set  the  matter  right  by 
shutting  the  mouth  of  the  inequitable  plaintiff  or  inequitable 
defendant,  or  by  restraining  him  from  enfordng  the  judgment  he 
had  obtained  founded  upon  such  inequitable  matter,  the  con* 
trivance  was  equally  clumsy.  The  concurrent  existence  of  the 
two  systems  is  an  acknowledgment  that  the  full  measure  of 
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justice  consists  in  the  application  of  law  modified  bj  equity. 
How  was  this  miogled  action  secured  ?    The  Court  of  Law 
acted  in  direct  defiance  of  the  rule  of  equity,  and  the  Court  of 
Equity  applied  the  modifying  principle,  not  by  oootrolling  or 
setting  aside  the  acts  of  the  legal  tribunal,  but  by  acting  in  an 
independent  way  upon  the  suitor.     It  said  to  the  defendant 
with  his  inequitable  legal  defence,  ^  It  is  true  you  hare  an 
answer  to  this  claim,  and  if  such  your  defence  were  bcooght 
before  the  court  in  which  you  are  sued,  you  would  hare  a 
determination  in  your  favour,  but  that  determination  would 
not  be  in  accordance  with  justice.    Aldiough  we  cannot  con- 
trol that  court,  we  can  you,  and  we  hereby  seal  your  lips  against 
uttering  this  defence,  and  do  it  at  your  periL"    Here  you  had 
a  court  solemnly  administering  the  law  whidi  was  to  bind 
men's  acts,  and  another  tribunal  saying — ^^*We  will  prevent 
facts  being  brought  before  it^  because,  if  they  are,  it  wUl 
certainly  do  a  wrong." 

So  a  plaintiff  obtains  from  a  constituted  tribunal  an  adjudi- 
cation, that  he  has  a  certain  right  as  against  his  adversary^ 
This  judgment  has  been  pronounced  upon  a  full  knowledge  of 
all  the  iacts,  because  if  the  court  refused  entirely  to  hear  the 
answer,  or  having  heard,  disregarded  it  as  impertinent,  it  can* 
not  be  said  that  judgment  was  in  ignorance  of  the  fiu!t9L  But 
another  tribunal  says — ^'^  Those  facts  you  treated  as  imperUnent 
are  the  strong  circumstances  upon  which  the  whole  case  turns ; 
they  show  the  rights  of  the  parties  to  be  the  very  reverse  of 
what  you  have  declared  they  are ;  we  have  no  power  to  over- 
rule or  set  aside  your  judgment^  but  if  the  plwitiff  attempts 
to  enforce  it^  we  shall  send  him  to  prisoa" 

Not  only  did  this  division  (and  does  still  to  the  extent  to 
which  it  now  operates)  aggravate  the  delay,  and  increase  the 
expense  of  litigation,  but  it  acted  in  a  way  still  more  obstructive 
of  justice — ^it  increased  the  chances  of  surprise.  A  litigant 
party  is  in  greater  danger  of  losing  the  benefit  of  a  defence  or 
reply,  if  he  can  only  avail  himself  of  it,  by  application  to 
another  tribunal. 

It  frequently  happens  with  moral  agents,  that  the  effect 
operates  back  upon  the  cause,  and  increases  its  intensity.     It 


EQUITABLE  JUBISDICTION.  293 

^oald  be  difficult  to  say  how  much  the  distinction  between 
the  Rystem  administered  in  Courts  of  Law,  and  that  recognised 
in  Courts  of  Equity,  has  been  aggravated  by  the  exclusive  devo» 
tion  of  the  professors  of  each  to  his  own  branch.  Law  and 
Equity  together  form  the  art  or  science  of  ascertaining,  pro- 
tecting, and  vindicating  rights ;  but  being  divorced^  each  had 
its  own  professors^  glorying  in  his  half  profession,  ignoring  the 
other  part,  even  congratulating  himself  upon  his  ignorauce  of 
it,  and  indulging  in  open  contempt  of  its  rules  and  mode  of 
procedure.  A  disadvantage  connected  with  this,  consists  in 
the  necessity,  in  many  cases,  of  consulting  two  sets  of  legal 
advisers  before  a  party's  rights  can  be  known,  or  his  course  of 
action  {trescribed. 

Then,  what  are  the  advantages  derived  from  the  severance 
of  law  and  equity  to  the  extent  that  the  Common  Law  Courts 
disregard  those  considerations  upon  which  the  Equity  Courts 
proceed  ?  I  am  able  to  suggest  only  two— ^/Er^^  That  to  which 
allusion  has  been  made  already,  increased  accuracy  from  the 
division  of  labour  among  the  courts;  secondly,  Certainty 
secnred  by  having  the  stern  rule  of  law  inflexibly  administered, 
and  the  modifying  principle  applied  by  a  distinct  tribunal. 

As  to  the  division  of  labour  advantage,  as  a  mere  device  for 
dividing  jurisdiction,  no  worse  principle  could  be  adopted.  In 
that  view  it  has  every  possible  vice,  inasmuch  as  its  limits  are 
not  clearly  defined,  there  is  a  constant  dove-tailing  and  ming- 
ling of  jurisdiction — neither  jurisdiction  can  act  independently 
of  the  other — ^yet  they  do  not  act  in  harmony,  but  rather  in 
antagonism.  Division  of  labour  may,  without  any  disadvan- 
tage of  that  sort,  be  secured  to  an  almost  unlimited  extent^  by 
confining  courts  to  one  particular  subject  of  relief-as  bank- 
ruptcy,  marriage,  shipping,  contracts,  torts,  &a  Therefore,  as 
a  mere  means  of  procuring  this  end,  it  is  an  impolitic  con- 
trivance, being  attended  with  inconvenienceet,  all  of  which 
might  be  avoided  and  the  same  end  attained. 

Then,  as  to  the  supposed  advantage  of  certainty,  it  may  be 
asked,  why  a  rule  should  be  considered  certain  merely  because 
it  cannot  be  dispensed  with,  or  modified  by  the  court  in  which 
the  suit  is  brought,  when  it  may  be  by  the  intervention  of 
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another  court,  which  will  certainly  interfere  if  asked  to  do  so! 
I  confess  I  do  not  see  the  difference  in  this  respect  between 
the  application  of  legal  and  equitable  principles  by  one  tribunal, 
and  their  application  by  different  tribunals  to  the  same  suit 
Nay,  there  is  more  uncertainty  in  the  latter  case,  because  there 
is  less  calculation  as  to  whether  and  how  the  modifying  prin- 
ciple will  be  applied,  and  at  what  stage  of  the  suit^  and  in 
what  manner  the  equitable  tribunal  will  intervene. 

The  recent  changes  which  have  been  effected  in  the  Courts 
of  Law  and  of  Equity,  upon  the  recommendation  of  the  respeo- 
tive  commissions,  have  had  for  their  object  assimilation  to  the 
extent  to  which  each  of  those  courts  is  impotent  by  reason  of 
the  want  of  the  powers  of  the  other.  If,  as  a  result,  we  have 
in  some  cases  Courts  of  Law  and  of  Equity,  each  having  juris- 
diction to  dispose  finally  of  the  same  suit,  so  that  the  suitor 
may  elect  his  tribunal,  and  obtain  the  same  relief  fix>m  either, 
I  see  no  inconvenience  or  anomaly  from  that  The  require- 
ment is,  that  each  should  apply  the  same  rules,  and  adjudicate 
the  same  way,  not  that  either  should  have  a  monopoly  of  causea 

So  far  as  regards  the  defective  jurisdiction  of  the  Common 
Law  Courts,  arising  from  the  want  of  adequate  process,  it  has 
been  remedied  to  a  great  extent  by  reforms  already  effected  ; 
and  others  in  contemplation  are  now  before  the  legislature. 
But  in  respect  of  that,  owing  to  the  want  of  competent 
machinery,  or  in  other  words  of  necessary  oflScers,  little  of  any 
thing  remedial  has  been  done.  The  Common  Law  Courts 
have  no  officers,  or  powers,  regularly  constituted  for  the  pur- 
pose of  taking  accounts  or  investigating  title.  It  is  true  that 
matters  of  account  are  frequently  in  practice  referred  to  one 
of  the  masters ;  but  in  these  cases  the  master  acts  as  any 
other  arbitrator  does,  by  disposing  as  judge  and  jury  of  the 
cause,  and  entering  the  verdict  for  the  one  party  or  the  other. 
There  are  no  powers  for  taking  accounts  collateral  to  the  suit^ 
and  for  a  report  being  made  to  the  court,  on  which  the  court 
may  act*  Until  this  defect  is  remedied,  it  is  difficult  to  see 
how  the  jurisdiction  proposed  by  the  bill  now  in  parliament 
to  be  given  to  the  Common  Law  Courts,  can  be  exercised  to 
its  legitimate  extent.    One  of  the  provisions  of  the  Law  and 


EQUITABLE  JURISDICTIOir.  205 

Equity  bill  proposes  to  give  specific  performance  of  every 
contract  for  the  breach  of  which  damages  might  be  recovered. 
The  case  of  most  ordinary  occurrence^  perhaps,  will  be  a  suit 
for  the  conveyance  of  land  .contracted  to  be  sold.  In  that  the 
necessity  of  investigating  title  is  in  many  cases  immediately 
involved ;  a  process  which  cannot  be  performed  by  a  jury  or 
other  tribunal  sitting  in  judicio.  There  ia,  however,  no  pro- 
vision in  the  bill  for  conducting  these,  investigationa  The 
same  bill  proposes  to  allow  the  recognition  of  equitable 
interests  in  questions  of  title  raised  by  interpleader.  That 
also  may  require  the  investigation  of  matters  not  convenient, 
or,  perhaps,  possible  to  be  determined  by  a  jury,  or  by  the 
court,  without  the  assistance  of  an  officer,  who  may  inquire 
^nd  report  Indeed,  as  matters  now  stand,  considerable  hard* 
ship,  and  certainly  no  little  cost,  and  frequently  great  delay, 
is  occasioned  to  suitors  by  the  want  of  machinery  for  the 
taking  of  accounta  Barely  a  day  passes  at  nisipriua,  without 
the  discovery  being  made,  at  some  stage  of  a  cause,  that  a 
jury  are  unable  to  deal  with  the  matter.  The  consequence  is 
that  the  case  must  go  to  arbitration.  The  parties  are  com- 
pelled to  accept  a  tribunal  they  did  not  choose,  a  tribunal 
from  which  there  is  no  appeal  They  did  not  desire  arbitra- 
tion ;  if  they  had  desired  it,  they  would  not  have  come  to  the 
court  for  it  They  wished  the  adjudication  of  the  courts  of 
the  land,  and  not  the  award  of  an  arbitrator,  whose  motives 
of  action  it  is  impossible  to  scrutinize,  the  grounds  of  whose 
decision  remain  unrevealed  in  his  own  breast,  and  whose  fiat 
is  irreversible.  The  entire  expense  of  the  trial  is  thrown 
away,  and  an  indefinite  prospect  of  adjourned  meetings  is 
opened  up. 

The  question  to  what  extent  the  Law  Courts  are  to  be 
clothed  with  equitable  jurisdiction,  is  now  presented  before 
the  legislature  in  a  definite  shape  by  the  Law  and  Equity  bill 
Upon  its  various  provisions  there  is  a  very  great  diversity  of 
opinion  among  the  profession.  Few,  I  believe,  dissent  from 
all  the  proposed  changes;  many  no  doubt  entertain  very 
strong  objections  to  some.  It  is  indeed  somewhat  curious, 
that  although  three  of  the  equity  judges,  the  Master  of  the 
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BoUfl^  and  the  Lords  JostioeB,  have  offered  a  solemn  prote&t 
against  the  measure ;  all  of  the  Common  Law  Judges  have, 
aoooiding  to  the  Lord  Chancelloi^s  statement  in  the  House  of 
Lords,  signified  their  approval  of  it. 

The  bill  has  two  aspects  or  phases,  and  it  is  with  reference 
to  these,  as  I  apprehend,  that  a  difference  of  opinion  will  be 
entertained.  Such  as  are  of  opinion  that  wherever,  according 
to  the  eetablidied  law,  a  case  is  properly  initiated  in  a  Com- 
mon Law  Courts  the  court  should  have  jurisdiction  to  apply 
equitable  principles,  but  who  object  to  any  transfer  from 
Courts  of  Equity  of  suits  which  at  present  are  commenced  in 
these  tribunals,  will  approve  of  one  set  of  provisions  of  the 
bill  and  object  to  others.  But  such  as  go  further  in  the 
direction  of  fusion  will  approve  also  of  the  other  set  of  clauses, 
which  seek  to  invest  the  courts  with  the  power  of  administer- 
ing every  kind  of  relief  applicable  to  legal  right&  The  bill 
then  appears  to  me  to  have  two  objects :  Firat,  to  enable 
Courts  of  Law  to  deal  finally  with  all  suits  which  may  now 
be  instituted  in  these  courts ;  Secondly^  to  enable  Courts  of 
Law  to  protect,  vindicate,  and  enforce  legal  rights,  by  granting 
the  same  kind  of  remedy  and  redress,  which  at  present  can 
be  obtained  only  by  application  to  a  Court  of  Equity.  The 
first  of  these  objects  is  sought  to  be  attained  by  empowering 
Courts  of  Law  to  restrain  by  injunction  the  defendant  in 
ejectment,  and  in  all  actions  for  the  recovery  of  land  or  goods, 
from  injuring,  or  making  away  with  the  land  or  goods  (sec.  9)^ 
by  enabling  the  court  to  grant  to  a  defendant,  either  before  or 
after  judgment,  the  conditional  or  final  relief  for  which  he 
has  now  to  go  to  a  Court  of  Equity.  [Sees.  10  and  11.]  By 
extending  to  Common  Law  Courts  the  relief  obtainable  in 
Courts  of  Equity  in  cases  of  ejectment  for  a  forfeiture  for 
non-payment  of  rent,  or  to  insure  against  fire  [Sees.  21  and 
22],  and  by  prohibiting  the  interference  of  the  Courts  of 
Equity  in  any  suit  where  the  relief  therein  sought  might  have 
been  obtained  by  plea  or  otherwise.  [Sec.  30.]  This,  I  be^ 
lieve,  to  be  a  complete  summary  of  the  provisions  of  the  bill, 
directed  to  the  abolition  of  the  necessity  of  Courts  of  Equity 
intervening  before  or  after  judgment  in  suits  cognizable  at  law 
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The  other  clasa  of  provisions — ^namely,  those  directed  to  enable 
Common  Lav  Courts^  in  cases  where  no  action  has  been 
broaghty  to  afford  relief  of  a  character  at  present  granted  only 
by  Courts  of  Equity,  will  be  found  in  the  first,  twenty-fourth; 
thirty-second,  and  thirty-third  sections.    By  the  first  section 
it  is  enacted,  that  '4n  all  cases  of  threatened  breach  of  contract 
or  other  injury,  of  such  a  nature  that  an  action  at  law  for 
damages   might  be  maintained  for  the  same,  if  committed 
application  may  be  made,  either  ex  parte,  or  by  rule  or  sum- 
mons, to  the  court  or  a  iudge,  for  a  writ  of  injunction.''     By 
the  24th  section  a  new  action  is  given  for  the  delivery  up  of 
documents.    By  the  32nd  and  33rd  sections,  interpleader  is 
allowed  in  the  case  of  equitable  claims.    These  are  all  the 
equitable  powers  proposed  to  be  given  by  this  bill 

The  alteration  sought  to  be  effected  by  the  Law  and  Equity 
bill,  I  believe  to  be  the  most  important  which  has  ever  been 
introduced  by  any  measure  affecting  the  administration  of 
justice  in  this  country ;  and  if  carried  into  effect  will  inaugu- 
rate, as  I  believe,  a  brighter  era^  in  which  law  will  be  arrayed 
in  a  simpler  robe,  and  will  bear  the  sword  of  justice  in  a  firmer^ 
because  a  surer  grasp. 
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XVIL— ON  THE  PRINCrPLES  OF  LEGAL  INTERPRE- 
TATION, WITH  REFERENCE  ESPECIALLY  TO  THE 
INTERPRETATION  OF  WILLS. 

Br  F.  Vauohak  Hawkins^  Esq. 

[Bead  May  21,  I860.] 

In  bringing  the  subject  of  the  present  paper  under  the  notice 
of  this  Society,  it  maj  be  well  to  state,  that  bj  the  Principles 
of  Interpretation  I  mean  the  theoretical,  rather  than  the 
practical,  principles :  the  principles  of  the  Science  rather  than 
of  the  Art.  There  is  obviously  both  a  science  and  an  art  of 
Interpretation.  The  business  of  the  art  is  to  collect  and 
furnish  practical  rules  and  maxims  for  performing  the  process 
of  Interpretation,  in  relation  to  this  or  that  class  of  writings 
upon  which  it  may  have  to  be  exercised  The  business  of  the 
science  is  to  analyBe  the  nature  of  the  process  itsdf  of  In- 
terpretation, and  to  discover,  by  a  deductive  method,  the  prin- 
ciples on  which  it  rests,  and  in  conformity  with  which  the 
proceedings  of  the  art  are  or  ought  to  be  regulated.  It  is  the 
latter  function  with  which  the  following  observations  are  con- 
cerned ;  and  although  I  cannot  hope  to  convey  a  complete 
sketch  of  the  theory  of  Interpretation  within  the  limits  of 
this  paper,  I  may  be  able  to  lay  a  foundation  on  which  such  a 
theory  may  be  built. 

It  would  be  a  waste  of  time  to  enlarge  on  the  importance 
of  the  scientific  study  of  Interpretation  as  a  branch  of  law ; 
but  it  is  surprising  to  find,  when  one's  attention  has  been  called 
to  the  subject,  how  completely  it  has  been  broken  up  into 
separate  divisions,  how  little  light  one  part  of  the  subject  has 
been  allowed  to  throw  upon  any  other,  and  how  an  entirely 
distinct  art  has  grown  up  for  the  interpretation  of  each  of  the 
different  classes  of  documents  which  most  frequently  require 
it,  all  applying  unconsciously  the  same  principles,  but  each 
refusing  to  acknowledge  its  obligations  to  the  rest  Juris- 
prudence itself  is  defined  by  Heineccius  to  be  the  art  of 
interpreting  the  laws :  ^*  habitus  practieus  leyes  recte  interpret 
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tanii,  applicandi<jue  rile  speciebus  guibusvis  obvenierUibua  (a).''  (a)Eiein«ot» 
Treaties,  contracts,  statutes,  deeds  and  wills — each  of  these  see  as. 
kinds  of  writings  have  developed  a  separate  set  of  axioms  and 
canons  of  construction,  while  taken  together  they  present  an 
immense  mass  of  materials  for  constructing  the  science  of  inter- 
pretation, which  has  been  so  imperfectly  studied  in  comparison 
with  the  art.  Take,  for  instance,  the  English  law  of  the  in- 
terpretation of  wills,  of  which  my  thesis  makes  especial 
mention.  The  art  of  interpretation  has  here  been  carried  to 
no  inconsiderable  perfection,  and  a  remarkable  uniformity  of 
decision,  even  in  the  most  perplexing  cases,  is  in  practice 
attained.  Nevertheless  it  is  a  branch  of  the  law  almost 
impossible  to  systematize  in  its  present  state,  owing  to  the 
fact  that  the  principles  which  have  to  be  applied,  and  which 
are  practically  understood  and  acted  on  with  tolerable  correct- 
ness, have  never  been  clearly  laid  down  and  exhibited  in  their 
relation  to  each  other,  but  are  enunciated  in  so  many  ways,  with 
more  or  less  incompleteness,  and  with  such  varying  but  always 
imperfect  modes  of  expression,  that  the  interpretation  of  an 
obscnre  will  generally  gives  rise  to  an  apparent  conflict  of 
opposing  principles  on  the  most  elementary  questions  of  the 
science  of  interpretation,  and  jadges  in  delivering  their 
opinions  frequently  think  it  necessary  to  examine  afresh  into 
the  truth  of  the  most  fundamental  axioms,  and  even  come  to 
seemingly  opposite  conclusions  upon  them.  The  practical 
result  is  that  the  ratio  decidendi  is  almost  impossible  to 
ascertain  or  to  express  succinctly,  and  this  branch  of  the  law 
presents  an  aggregate  of  something  like  20,000  cases  capable 
of  being  cited  as  authorities,  the  number  increasing  annually 
by  hundreds,  and  the  bulk  of  cases  individually  increasing 
rather  than  diminishing :  a  state  of  things  which  might,  I 
venture  to  think,  be  materially  altered  by  a  more  accurate 
knowledge  of  the  real  nature  of  the  process  involved  in  the 
interpretation  of  a  will,  of  the  methods  employed  in  it,  and  of 
the  limits  which  bound  it 

The  system  of  interpretation  which  comes  nearest  to  a 
scientific  system  is  that  of  the  Civil  Law,  based  on  the 
Boman  Law ;  and  it  is  advisable  to  say  a  few  words  in  pasdng 
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'  on  the  reasons  whieb,  in  my  opinion,  prevent  that  system  from 

being  a  oonvenient  basis  on  which  to  ground  the  analjrtioal 
consideration  of  the  subject  on  which  I  am  about  to  enter. 
The  Civil  law  system  of  Interpretation  is  derived  almost 
entirely  from  the  methods  used  in  the  interpretation  of  Roman 
written  laws.  Now^  the  interpretation  of  laws  in  the  Roman 
system  of  jurisprudence  is,  I  need  hardly  mention  in  this  So- 
ciety, highly  peculiar.  That  system  extended  the  limits  of 
logical  or  inferential  Interpretation  in  a  way  eertiunly  not 
applicable  to  any  other  class  of  legal  documents  than  laws, 
and  not  to  laws  eve%  under  a  judicial  system  of  a  different 
•kind  from  the  Roman.  The  controversy  between  the 
Sabinians  and  Proculeians,  between  the  lo^cal  and  grammatical 
school  of  interpreters,  may  appear  at  first  sight  to  be,  and  is 
sometimes  referred  to  as  being,  identical  with  that  which  may 
be  called  the  fundamental  antithesis  in  legal  interpretation 
generally — the  opposition  between  intention  and  expression, 
between  the  letter  and  the  spirit ; — ^but  it  is  in  reality  some- 
thing more  than  this  :  it  is  a  constitutional  rather  than  a  legal 
problem,  and  resolves  itself  into  the  consideration  of  the  proper 
line  of  demarcation  to  be  drawn  between  the  functions  of  the 
legislator  and  the  judge.  That  the  rules  and  maxims  derived 
from  the  interpretation  of  Roman  laws  are  not  applicable  to 
legal  documents  generally,  is  forcibly  shown  by  the  remark  ot 
(a)  sytt  dM  Savigny  (a),  who  says  that  the  excellence  of  a  Roman  law  lay  in 
jtochta,  Sec  its  being  neither  too  plain  nor  too  obscure,  but  expressed  in  a 
sort  of  middling  obscurity,  ^*Auf  einem  tchmalen  Rautne 
miiUlmdssiger  DtinkeOieU^*  a  phrase  wluch  sounds  ironical, 
and  is  manifestly  appropriate  only  to  writings  which,  like 
Roman  laws,  and  perhaps  the  sayings  of  some  philosophers, 
are  made  avowedly  with  a  view  to  being  interpreted,  and  not 
to  legal  writings  in  general,  which,  it  will  be  admitted  on  all 
hands,  ought  to  be  so  plain  as  not  to  require  interpretation. 
Hence  the  Civil  Law  distinctions  of  literal,  mixed,  and  rational, 
restrictive,  and  extensive  interpretation,  and  the  like,  are,  I 
think,  too  special  to  be  taken  as  the  framework  of  an  analysis 
of  interpretation  genersdly,  although  some  of  the  problems 
in  the  subject  have  never  been  better  discussed  by  the  Roman 
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lawj^rsi  and  such  passages  as  the  wellrknowu  one  in  ^^®  p^ 
Cieoina  (b)j  ending  with  the  words — ^^'Qnsa  res  igitor  vahiit  i  oedna.  cap 
Voluntas :  qus  d  tacitis  nobis  intelli^  posset,  Tertus  omnino 
Qon  uteremur:  quia  non  potest,  verba  reperta  sunt^  non 
qu»  impedirent,  sed  qua  indicarent  Tokintatem"--*-will 
always  BU{^ly  a  tecse  and  striking  quotation  to  the  liberally 
disposed  interpreter  of  writings  of  whatever  kind. 

It  would,  however^  be  unjust  to  omit,  liiat  the  importance 
of  the  interpretation  of  treaties  iu  international  law  has 
caused  some  attrition  to  be  given  it  by  writers  on  that  sab* 
ject;  and  the  chapter  on  Interpretation  in  Sutherforth's 
Commentaries  on  Grotius,  as  an  analysis  of  the  construction 
of  laoguagey  and  the  chapter  on  the  Interpretation  of  Tresr 
ties  in  Yattel,  as  a  collection  of  practical  maxims>  are  more 
satis&ctory  perhaps  than  any  thing  of  a  similar  nature  to  be 
found  elsewhere.    But  upon  the  whole  it  seems  to  me^  that 
the  subject  is  best  approached  from  first  principles;  and  I 
shall  therefore  proceed  to  consider  what  is  the  object  and  the 
real  nature  of  the  process  of  l^al  interpretation,  by  which  I 
mean  the  interpretation  of  any  document  of  a  legal  nature  as 
a  law,  a  treaty,  a  contract  in  writing,  a  deed  or  a  wilL 

It  is  necessary  in  the  first  place  to  distinguish  that  which 
takes  place  in  the  interpretation  of  a  legal  writing  such  as  I 
have  mentioned;  from  tiiat  which  takes  place  in  the  interpre- 
tation of  written  language  in  the  most  general  form.    In  the 
latter  case  the  object  is  a  single  one — to  ascertain  the  mean- 
ing or  intention  of  the  writer— to  discover  what  were  the 
ideas  existing  in  his  mind|  which  he  desired  and  endeavoured 
to  convey  to  us.   ^^  Interpretatio  est  coUectio  mentis  ex  signis 
maxim^  probabilibus/'  is  the  definition  of  Grotius*    It  is  a 
coUecting  of  the  intent  from  die  most  probable  signs  or  marks. 
The  intent  of  the  writer,  the  ideas  existing  in  his  mind,  can* 
not  be  known  to  us  with  certainty :  we  can  only  ascertain 
them  to  a  greater  or  less  degree  of  probability  from  outward 
marks  or  signs.    The  language  used  is  one  set  of  marks  or 
signs,  whose  office  it  is  to  convey  the  writer's  meaoing;  but 
interpretation,  in  its  most  genend  fanxi^  is  not  restricted  to 
the  consideration  of  the  sin^  set  of  signs  whidi  kngui^  is^ 
still  less  is  it  debarred  from  giving  to  those  signs  any  mean* 
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ing,  however  diacoveredy  which  may  accord  with  the  possible 
or  probable  iatention  of  the  writer.  To  collect  the  intent  is 
the  sole  object  of  inquiry ;  and  the  language,  the  written 
expression,  is  yaluable  only  as  a  mark  or  sign  of  intent,  a 
medium  through  which  it  may  be  collected. 

In  the  interpretation  of  a  legal  document,  however,  we 
have  not  indeed  a  different,  but  an  additional  object  of  in- 
quiry. We  desire  not  solely  to  obtidn  information  as  to  the 
intention  or  meaning  of  the  writer  or  writers,  but  also  to  see 
that  that  intention  or  meaning  has  been  expressed  in  such  a 
way  as  to  give  it  legal  effect  and  validity;  we  desire,  in  short, 
to  know  what  the  writer  meant  by  the  language  he  has  used, 
and  also  to  see  that  the  language  used  sufficiently  expresses 
that  meaning.  The  legal  act,  so  to  speak,  is  made  up  of  two 
elements — an  internal  and  an  external  one :  it  ori^nates  in 
intention,  and  is  perfected  by  expression.  Intention  is  the 
fundamental  and  necessary  basis  of  the  legal  effect  of  the 
writing ;  expression  is  the  outward  formality  annexed  by  the 
law,  both  as  a  condition  proper  to  ensure  due  deliberation  in 
the  performance  of  that  which  is  to  operate  by  force  of  law, 
and  also  as  a  means  of  securing  that  the  act  itself  shall  be 
properly  evidenced  and  authenticated.  The  law,  I  say,  re- 
quires a  suffixAentj  not  a  perfect^  written  expression.  This 
question  will  have  presently  to  be  considered  more  in  detaQ; 
for  the  present  I  assume  it  to  be  so.  To  the  general  object 
of  inquiry,  therefore,  in  all  interpretation,  the  collecting  of 
the  intent,  there  is  superadded,  in  the  interpretation  of  a  legal 
writing,  the  further  object  of  seeing  that  there  is  a  sufficient 
expression  of  the  intent  contained  in  the  writing  before  us. 
The  language  or  written  expression  is  therefore  valuable  in  a 
twofold  sense.  Towards  the  collecting  of  the  intent  it  is,  as 
before,  valuable  as  a  mark  or  sign,  though  not  necessarily  the 
only,  or  even  chief,  mark  or  sign,  but  it  may  be  one  among 
many;  it  is,  secondly,  valuable  in  and  by  itself,  as  a  condition 
of  legal  vaUdity,  essential  to  give  effect  to  the  intention. 
To  interpret  a  legal  writmg  is^  therefore,  first  to  collect  the 
intent  to  discover  the  writer's  meaning ;  secondly,  to  ascer- 
tain that  that  meaning  is  expressed  sufficiently. 
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Bat  is  it  indeed  trae  that  the  object  of  inquiry  is  to 
discover  what  the  writer  meant?  There  are  not  wanting 
great  authorities,  who  use  language,  and  that  habitually  and 
emphatically,  which|  taken  in  its  natural  sense,  would  imply 
that  the  writer*s  meaning  was  not  the  object  of  inquiry :  which 
would  resolve  interpretation  into  nothing  more  than  an  inquir- 
ing into  the  meaning  of  words.  Lord  Denman,  for  instance,  in 
Rickman  v.  CarsUurs  (a),  says — "The  question  in  this  and  other  gj  *^* 
cases  of  construction  of  written  instruments,  is,  not  what  was 
the  intention  of  the  parties ;  but  what  is  the  meaning  of  the 
words  they  have  used."  Lord  Wensleydale  in  very  many  cases 
has  used  the  same  language.  In  Doe  v.  Gwillim  (6),  he  says,  (^)  s^-  * 
^^In  expounding  a  will,  the  court  is  to  ascertain,  not  what  the 
testator  actually  intended,  as  contradistinguished  from  what 
Jus  words  express^  but  what  is  the  meaning  of  the  words  he 
has  used."  By  the  phrase  here  used,  "what  the  testator 
actually  intended,"  is  of  course  meant,  what  he  intended,  and 
endeavoured  to  accomplish — in  short,  what  he  meant  by  the 
language  used,  in  opposition  to  the  meaning  of  the  language, 
which,  as  we  shall  see,  are  very  different  things.  I  remark 
this  merely  because  the  word  intend  is  perhaps  slightly 
ambiguous,  and  might  be  used  to  mean  something  which  a 
person  had  in  his  mind,  but  neither  did  nor  endeavoured  to  do. 
Throughout  this  paper  I  use  the  words,  the  writer's  intentioUy 
to  denote  that  which  he  desired  and  endeavoured  to  express, 
although  he  may  not,  in  fact,  have  succeeded  in  properly 
expressing  it :  in  short,  I  use  it  as  synonymous  with  that 
which  the  writer  meant  by  the  language  used,  or,  yet  more 
shortly,  the  writer^s  meaning.  Again,  in  Grey  v.  Pearson  (c),  (c)  6  h.  l. 
Lord  Wensleydale  says — "The  will  must  be  in  writing;  and  ^'^ 
the  only  question  is,  what  is  the  meaning  of  the  words  used  in 
that  writing."  Lastly,  Sir  James  Wigram,  in  his  treatise  on 
Extrinsic  Evidence,  of  which  I  shall  have  more  to  say  here- 
after, lays  down  the  proposition  at  the  outset  of  his  book,  with 
perfect  distinctness.  "The  question,"  says  he((i),  "in  expound-  Sfi^i^^i 
iog  a  will,  is  not — what  the  testator  meant,  but  simply-^what  is 
the  meaning  of  his  words ;"  and  his  discussion  of  the  admissi- 
bility or  inadmissibility  of  the  various  kinds  of  extrinsic  evl* 
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dence  in  aid  of  the  exposition  of  a  will,  is  based  entirely  on  this 
supposed  principle.  There  appears  to  me  to  be  in  this  nuudm  a 
fallacy  of  no  small  importance ;  and  I  conceiye  it  to  be  impos- 
sible rightly  to  apprehend  the  true  nature  of  the  process  of 
interpretation  without  a  dear  appreciation  of  the  difference 
between  these  two  subjects  of  inquiry :  what  the  writer  meant, 
and  what  is  the  meaning  of  his  words.  To  understand  this^ 
it  is  necessary  to  enter,  to  some  slight  extent,  on  the  consi* 
deration  of  the  theory  of  language. 

We  have  seen  that  the  interpretation  of  a  legal  writing  is  a 
collecting  of  the  intent— of  what  the  writer  meant^  that  is — 
from  the  marks  or  signs  used,  aceompaaied  with  an  inquiry 
into  the  existence  of  the  other  essential  element  of  a  sufficient 
written  expression.    The  instrument  of  written  expression  is 
language  ;— one  particular  set  o^  marks  or  signs^  that  is,  of 
which  the  peculiarity  is,  that  a  portion  of  mankind  hare 
agreed  beforehand  to  use  them  according  to  certain  definite 
significations,  which  significations  are  known  to  the  inter- 
preter, and  constitute  the  meaning  of  the  words.    The  person 
using  the  language,  may  or  may  not  have  used  it  with  the  signi- 
fication thus  attached  to  it  by  general  agreement ;  in  other 
words,  the  meaning  of  the  writer  may  or  may  not  coincide 
with  the  meaning  of  the  words.    But  the  meaning  of  the 
words  is,  in  theory  at  aU  events,  a  fixed  one ;  it  is  inde- 
pendent of  the  writer,  and  capable  of  being  known  by  the 
interpreter,  not,  like  the  writer's  intent,  with  a  greater  or  less 
degree  of  probability,  but  with  certainty.    Now,  the  result 
and  the  object  of  the  introduction  of  the  convention  of  lan- 
guage, of  the  use  of  one  set  of  signs  with  definite  significations 
attached  to  them,  is  to  give  a  special  form  to  the  process  of 
Interpretation ;  to  reduce  inter^Mretation  generally  fr<Nn  the 
indefinite  office  of  collecting  the  intent  from  all  available 
marks  or  signs  of  it,  to  the  simpler  and  almost  mechanical 
operation  of  giving  to  one  set  of  signs  their  previously  known 
meaning ;  and  to  reduce  the  interpretation  of  a  legal  writing 
from  the  twofold  process  of  collecting  the  intent,  and  seeing 
that  it  be  sufficiently  expressed^  to  the  single  operation  just 
-now  mentioned,  which  includes  both  inquiries ;  (or  it  is  mani- 
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fest,  that  if  the  intent  can  be  collected  firom  the  single  set  ot 
signs  of  which  language  consists,  by  giving  to  those  signs 
their  proper  meaning,  there  must  be  not  merely  a  sufficient, 
but  a  perfect  written  expression :  the  meaning  of  the  words 
wholly  coincides  with  the  intention  of  the  writer.  The  simpU* 
fication  thus  effected  in  interpretation  generally,  is  exactly 
analogous  to  that  which  would  take  plaoCi  if  two  persons^ 
ignorant  of  each  other^s  language,  having  endeavoured  in  the 
first  instance  to  communicate  by  means  of  signs  and  gestures^ 
were  suddenly  fiimished  with  a  perfect  code  of  signals,  and 
able  to  use  them.  In  the  first  case,  he  who  sought  to  discover 
the  other^s  meaning  was  obliged  to  keep  that  meaning  in  view 
at  every  step,  and  to  travel  continually  from  the  signs  to  the 
supposed  intention,  and  vice  versa,  guessing  at  the  meaning  of 
the  signs  from  what  he  conjectured  to  be  the  intent,  and  con- 
jecturing the  intent  firom  the  probable  meaning  of  the  signs. 
By  the  use  of  the  signals  he  would  be  relieved  at  once  from 
the  necessity  of  keeping  the  intention  in  view  during  any  but 
the  first  and  last  steps  of  the  process  of  interpretation ; 
starting  with  the  assumption  that  it  was  the  intention  of  the 
other  to  use  the  signals  according  to  the  signification  belong- 
ing  to  them  in  the  code,  he  would  proceed  to  ascertain  that 
Mgnification  with  entire  certainty  firom  the  signal-book,  and 
having  done  so,  and  finding  the  meaning  intelligible,  he  would 
consider  his  original  assumption  to  be  confirmed  and  raised 
to  so  high  a  degree  of  probability  as  to  be  beyond  further 
question,  and  would  conclude  with  reason  that  the  meaning 
of  the  signals  coincided  with  the  meaning  of  the  signaller, 
which  latter  had  been  throughout  the  ultimate,  though  not 
the  immediate,  object  of  his  inquiry. 

Supposing,  therefore,  language  to  be  a  perfect  code  ot 
signals,  and,  moreover,  to  be  used  with  perfect  accuracy,  so 
that  the  meaning  of  the  words,  the  meaning,  that  is,  obtained 
by  giving  to  the  language  used  its  known  and  definite  signi- 
fication, was  in  all  cases  plain,  and  intelligible,  and  appropri- 
ate to  the  circumstances  to  which  it  referred,  or  to  which  it 
had  to  be  applied,  it  would  be  correct  to  say,  that  the  object 
of  inquiry  in  the  interpretation  of  a  legal  writing  was  answered 
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hy  ascertaining  merely  the  meaning  of  the  wordd ;  not  because 
the  meaning  of  the  words  was  the  ultimate  or  real  object  of 
inquiry,  but  because  the  meanmg  of  the  writer^  which  is  the 
real  object,  would  be  thereby  ascertained  to  so  high  a  d^ree 
of  probability,  that  expediency  would  not  allow  it  to  be  ques- 
tioned by  the  admission  of  further  evidence,  or  the  inquiry 
after  intention  to  be  prosecuted  further.  It  would  not  be 
true  to  say,  as  in  the  passage  quoted  from  Sir  James  Wigram, 
that  the  question  was,  not  what  the  writer  meant,  but  what 
was  the  meaning  of  his  words :  it  wotdd  be  true  to  say  that 
the  meaning  of  his  words  was  so  strong  a  proof  of  what  the 
writer  meant,  that  the  two  must  conclusively  be  taken  as 
identical  In  other  words,  interpretalionwoxili  be  inadmissible. 
That  where  the  meaning  of  the  words  is  plain,  it  is  not  allow- 
able to  question  its  being  the  meaning  of  the  writer,  is  a 
fundamental  maxim  of  all  systems  of  interpretation.  Ubi  in 
verbis  nulla  ambiguitas^ibi nuUa  occurrit  voluntcUia  qtuxstio^BAjs 
the  Digest.  Non  licet  interpretari  qum  interpretatume  nan  egent^ 
is  the  maxim  of  VatteL  If^  therefore,  the  dictum,  that  the 
meaning  of  the  words  is  the  only  question  to  be  con^dered, 
be  taken  merely  as  a  form  of  stating  this  maxim,  so  far  it  is 
practically  harmless,  although  theoretically  incorrect ;  but  its 
applicability  ceases  the  moment  a  difficulty  arises :  the  mo- 
ment, in  short,  that  interpretation,  in  the  ordinary  sense  of 
the  word,  begins  at  all. 

For  what  is  it  that  gives  rise  to  all  questions  of  interpreta- 
tion 7  Is  it  not  that  the  meaning  of  the  words  fails  to  express 
the  meaning  of  the  writer  ?  The  meaning  of  the  words,  their 
kuown  and  definite  signification,  is  ascertained ;  it  proves  to 
be  not  plain,  not  intelli^ble,  not  appropriate  to  surrounding 
facts  and  circumstances.  What  is  the  result?  Manifestly 
the  presumption,  that  the  meaning  of  the  words  was  the 
meaning  of  the  writer,  is  rebutted:  it  becomes  necessary  to 
seek  further  for  that  meaning.  Interpretation  is  brought 
back  from  the  special  form  which  it  had  assumed  through  the 
introduction  of  the  convention  of  language,  and  becomes 
again  what  it  was  before,  namely,  a  double  inquiry ;  a  collect- 
ing of  the  intent  from  all  available  signs  or  marks,  and  an 
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inquiry  into  the  existence  of  a  sufficient  expression  of  that 
intent  in  the  single  set  of  signs  called  language.  The  gap 
left  hj  the  partial  fiulure  of  language  to  express  the  intention, 
must  be  filled  up  hj  a  direct  inquiry  into  that  intention  by 
the  help  of  other  marks  of  it,  and  the  light  thus  obtuned 
must  be  combined  with  the  light  previously  gained  by  the 
inquiry  into  the  meaning  of  the  words.  It  is  only  this 
ulterior  process,  which  takes  place  when  the  meaning  of  the 
words  has  been  ascertained,  but  proves  not  to  express  ade- 
quately the  meaning,  to  which  the  name  of  interpretation  is 
usually  and  properly  applied. 

The  failure  of  language  adequately  to  convey  the  intention 
may  take  place  from  three  causes :  first,  the  imperfection  of 
language  in  itself,  considered  as  a  code  of  signals,  its  want  of 
definite  signification,  and  its  inadequacy  to  the  expression  of 
every  phase  of  thought:  secondly,  from  the  improper  and 
unskilfiil  use  of  language  by  the  writer:  thirdly,  from  the 
limited  nature  of  the  human  mind,  incapable  of  foreseeing  all 
contingencies  to  which  the  expression  of  its  intent  may 
require  to  be  adapted,  especially  if  the  interpretation  of  the 
writing  take  place  at  a  period  long  after  that  at  which  it  was 
composed.  The  imperfection  of  language  itself  as  an  instru- 
ment of  conveying  ideas,  is  to  some  extent,  though  by  no 
means  completely  treated  in  the  well-known  chapters  of 
Locke  on  the  imperfection  and  abuse  of  words.  In  fact,  the 
convention  on  which  usage  of  language  rests,  is  not  a  single 
or  fixed  one,  but  is  the  aggregate  of  an  innumerable  number 
of  lesser  conventions,  which  intersect  and  conflict  with  each 
other,  and  are  continually  shifting  and  changing  from  year  to 
year.  The  usages  of  the  same  words  at  different  times,  in 
different  places,  by  different  writers,  vary  greatly.  No  words 
but  technical  words  have  their  connotation  or  denotation  pre- 
cisely determined  by  authority ;  the  classification  and  fixing 
of  meanings  belongs  to  a  very  important  but  little  studied 
subject  which  may  be  called  the  theory  of  dictionaries ;  but, 
were  that  theory  fiir  more  perfect  than  it  is,  language  would 
be  and  would  always  continue  inadequate  to  meet  the  per- 
petually increasing  complexities  of  human  circumstances  and 
human  thought. 
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Some,  indeed,  of  the  difficulties  thus  ariaing  maj  be  solved 
by  a  more  accurate  inveetigation  of  the  meaning  of  the  m>rd& 
Evidence  of  usage  may  cause  what  appeared  at  first  a  doubt* 
ful  meaning  to  become  a  clear  one  ;  rules  of  grammar  may 
disentangle  the  confusion  of  a  sentence  or  a  paragraph ;  unu- 
sual or  technical  words  may  be  properly  explained.  But  in 
general  such  evidence  fiuls  completely  to  solve  the  proUem ; 
the  ambiguity  remains^  although  one  side  or  the  other  may 
somewhat  preponderate*  Here,  however,  is  to  be  noticed  an 
expedient  by  which  the  ambiguities  of  ordinary  language  may 
be  to  some  extent  remedied ;  I  mean  by  an  interpretation 
clausei  such  as  now  usually  occurs  in  Acts  of  ParBament, 
whereby  the  writer  himself  as  it  were  engrafts  upoa  the 
general  agreement  which  determines  the  use  of  language,  a 
special  agre^nent  of  a  more  limited  nature,  and  enaUes  the 
interpreter  to  know  with  certainty  the  sense  wUch  the  writer 
intended  to  attach  to  certain  words.  Such  an  interpretation 
clause  may  properly  be  considered  as  a  sort  of  appendix  to 
the  signal-book  used  by  the  interpreter— to  adopt  my  previous 
illustration — «nd  the  process  of  interpreting  the  writing  by 
means  of  it,  may  be  regarded  as*a  part  of  the  process  of  asoerw 
taining  the  meaning  of  the  words* 

It  is  essential  to  remark,  that  the  possibility  of  proceeding 
in  the  inquuy  after  the  writer's  meaning  beyond  the  point  at 
which  the  meaning  of  the  words  fiiils,  is  dependent  on  die 
assumption,  that  a  perfect  written  expression  is  not  essential 
to  the  legal  validity  of  the  writing.  Permission  to  collect  the 
intent  firom  other  somxses  than  the  meaning  of  the  words, 
implies  that  something  from  other  sources  may  be  added  to 
that  meaning.  If,  therefore,  there  were  any  case  in  which  a 
perfect  written  expression  were  essential,  interpretation, 
properly  speaking,  could  have  no  place^  and  the  axiom  that 
the  sole  object  of  inquiry  is  the  meaning  of  the  words,  would 
there  and  there  only  be  a  true  one ;  if  the  meaning  of  the 
words  were  in  any  degree  ambiguous,  obscure,  or  deficient, 
the  intent  must  be  inoperative.  Such  an  example  may  per^ 
haps  be  found  in  the  strictness  of  construction  which  the  Boman 
law  applied  to  clauses  of  ^xheredation  in  testaments:  sueh 
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clauses  being  againBt  the  policy  of  the  law,  were  viewed  with 
dufaToury  aad  the  least  deficiency  of  expression  rendered  them 
nugatory.    This  rule  of  construction  has  wandered  into  our 
law  under  the  guise  of  the  maxim,  that  the  heir  is  not  to  be 
disinheriiedf  unlese  hy  expren  tcorde  or  necessary  implication ; 
but  like  some  others,  it  has  been  deprived  of  its  meaning  in 
the  process  of  being  transplanted,  and  exists  only  as  a  lifeless 
and  unmeaning  relic  of  a  different  system  of  interpretation ; 
The  word  '^necessary,"  in  which  the  whole  force  of  the  maxim 
originally  lay,  having  been  explained  away,  so  as  to  mean  the 
opposite,  not  of  probabilityt  but  of  mere  speculative  conjecture, 
in  which  sense  it  has  no  more  special  ap^ation  to  heirs  than 
to  next  of  kin,  or  any  other  persons,  things,  or  circumstances* 
But  in  fact  with  no  class  of  writiugs,  nay,  with  no  one  writing, 
is  it  ever  the  case  that  it  is  inadmissible  to  travel  in  search  of 
the  intent  beyond  the  mere  meaning  of  the  words.    We  may 
distinguish  analytically  the  point  ^at  which  the  interpreter 
ceases  to  be  occupied  with  the  meaning  of  the  words,  and 
b^ns  to  take  cognizance  of  other  marks  or  signs  of  intention ; 
but  in  practice,  the  two  processes  are  impossible  to  separate : 
and  it  is  hard  to  say  where  meaning  in  the  sense  of  known 
and  definite  signification  ends,  and  implication  or  inference 
from  probable  intention  begins  to  be  added  to  it.     Ordinary 
language  is  fiiU  of  ellipses  and  ambiguities,  which  we  solve 
unconBciously  to  ourselves  by  a  reference  to  intention ;  and  in 
some  kinds  of  writing  and  speaking  suggestion  is  ahnost  with* 
out  limit»  and  the  meaning  of  the  words  bears  a  very  small 
proportion  indeed  to  the  amount  of  meaning  conveyed  or 
hinted  at    A  law,  therefore,  which  enjoined  a  perfect  written 
expression,  would  be  impossible  to  be  obeyed,  and  the  command 
which  gives  rise  to  the  necessity  of  the  letter,  in  a  legal 
writing,  must  itself  be  interpreted  according  to  the  spirit. 

Indeed  the  process  of  interpretation  bears  a  strong  analogy, 
and  one  which  I  think  it  is  profitable  to  bear  in  mind,  to  the 
course  of  equity.  What  is  it  but  the  correcting  or  supplement^ 
ing  of  the  language  of  the  writing,  which  by  itself  yields  no 
dear  meaning,  by  the  aid  of  other  marks  or  signs  of  intent; 
in  shorty  a  hringing  of  the  expression  into  harmiony  vnth  the 
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probable  intention  f  The  resemblance  of  this  definition  to 
the  Aristotelian  definition  of  equity,  i'!ra¥6(0u/ia  fCj^v  f  sXkti^i 
di&  rh  xa&6Xov,  is  obvious.  Interpretation  is  in  truth  a  species  of 
equity,  just  as  equity  may  be  said  to  be  a  liberal  interpretation 
of  the  law.  The  object  of  interpretation  is  to  supply  tbe 
deficiency  of  the  written  expression.  It  is  not  a  mere  coUecting 
of  the  intent,  since  intent  denuded  of  expression  can  have  no 
legal  validity ;  it  collects  the  intent  only  for  the  purpose  of 
rectifying  the  expression,  and  only  so  far  as  that  rectification  is 
possible. 

Interpretation,  which  thus  occupies  itself  with  the  direct 
search  after  the  intent,  for  the  purpose  of  bringing  the 
expression  into  harmony  with  it,  is  sometimes  called  interpreta- 
tion by  inference,  ^^interpretatio  xareb  (nfXk^tg/tihf,'*  in  opposition 
to  literal  interpretation,  or  the  mere  determination  of  the  mean- 
ing of  the  words.  In  fact,  however,  all  interpretation,  whether 
literal  or  inferential,  is  a  process  of  inference  or  reasoning  by 
probabilities;  for  the  intent,  which  is  the  ultimate  object  of 
inquiry,  can  never  be  the  subject  of  immediate  knowledge,  but 
must  in  any  case  be  inferred  from  one  species  or  other  of 
marks  or  signs,  with  a  greater  or  less  degree  of  probability. 
The  difference  is  that  literal  interpretation,  so  far  as  it  succeeds, 
operates  to  reduce  the  inference  to  a  single  step,  or  rather  to 
two  steps,  the  commencing  and  final  ones,  while  interpretation 
which  is  not  literal,  consists  of  a  chain  or  series  of  inferences, 
which  embrace  and  connect  together  all  the  marks  or  signs  of 
intention  which  are  made  use  oi^  every  step  of  the  process 
invoWing  a  separate  appeal  as  it  were  to  probability. 

It  seems  surprising  that  the  nature  of  that  interpretation 
which  clears  up  the  ambiguities,  or  obscurities,  or  contradic- 
tions, of  a  writing,  should  be  so  entirely  mistaken,  as  that  any 
one  should  assert  the  meaning  of  words,  and  not  the  intention, 
to  be  in  such  a  case  the  object  of  inquiry.     It  is  curious  to 
Wir^itutoH.  Yfhat  shifts  those  who  maintain  this  opinion  are  sometimes 
if  ^daie^*°*"  ^"'^^"-   ^  J^Qg®  W  'fl  called  upon  to  interpret  a  limitation  in  a 
iS^touw!  *"  ^^^'  ^^  leaseholds  to  A.y  B.,  Am  eaecutors,  administrators^  and 
assignsy  for  his  life.    The  meaning  of  the  words  is  here 
ascertained  without  the  slightest  diflSculty ;  but  when  ascer 
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taiacdi  it  is  repugnant  and  contradictory,  and  the  presumption 
that  the  meaning  of  the  words  coincided  with  the  writer's 
meaning  is  therefore  rebutted.  Suppose  it  to  be  decided  that 
the  limitation  in  question  shall  confer  a  life  estate,  and  that  the 
words,  '^his  executors,  administrators,  and  assigns,'*  are  only 
an  incorrect  mode  of  intimating  that  the  person  in  question  is 
to  take  a  beneficial  interest;  is  it  possible  to  avoid  seeing 
that  this  conclusion  does  not  proceed  upon  the  meaning  of 
the  words,  but  the  meaning  of  the  writer ;  that  so  far  from 
carrying  out  to  the  full  the  meaning  of  the  words,  it  does  in 
fact  deprive  some  of  the  words  used  of  their  proper  meaning, 
and  soften  them  down  so  as  to  bring  the  expression  as  a 
whole  into  harmony  with  what  can  be  inferred  to  be  the 
meaning  of  the  person  using  it? 

If  the  foregoing  observations  have  made  clear  the  nature  of 
the  process  of  interpretation,  in  the  form  in  which  we  are 
considering  it,  the  next  point  to  be  observed  is  the  nature  of 
the  methods  or  means  which  it  employs,  and  the  limits  of  its 
application. 

Of  the  latter,  it  is  sufficient  for  the  present  to  say,  that 
since  the  object  of  the  proceeding  is  to  rectify  the  expression 
by  the  intent,  it  can  be  carried  no  further,  on  the  one  hand, 
than  it  can  be  inferred,  from  the  marks  or  signs  indicative 
of  intent,  and  with  a  sufficient  degree  of  probability,  that  the 
intent  exists,  and  that  in  a  sufficiently  definite  form ;  nor,  on 
the  other  hand,  can  it  be  carried  on  in  the  entire  absence  of  a 
vrritten  expression,  since  there  must  be  words  which  can  be  so 
interpreted  as  to  bear  the  meaning  wluch  is  inferred  to  be  the 
writer's  meaning,  on  which  the  intent  can,  so  to  speak,  be 
ingrafted,  without  too  wide  a  departure  from  their  known  signi- 
fication. And  it  is  also  clear  that  the  process  in  question  need 
not,  and  cannot  be  carried  beyond  the  point,  when  the  lan- 
guage has  been  brought  into  accordance  mih  the  probable  in- 
tent ;  since  it  is  only  through  the  fSsu^t,  and  to  the  extent  that 
there  exists  a  discordance  between  the  language  and  the  intent, 
between  the  meaning  of  the  words  and  the  meaning  of  the 
writer,  that  the  former  becomes  subject  to  alteration :  when 
the  language  has  been  interpreted  so  that  the  meaning  is 
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clear,  the  presumption  that  that  meaning  muat  be  the  writer's 
meanhig  returns  in  full  force,  and  the  office  of  interpretation 
is  at  an  end. 

The  proposition  that  interpretation  cannot  proceed  except 
on  the  basis  of  a  supposed  intent,  may  perhaps  be  disputed. 
It  may  be  said,  do  not  a  large  proportion  of  the  difficulties 
which  occur  in  the  interpretation  of  written  language  arise 
from  the  fact,  that  the  writer  had  in  fact  no  intention,  at  least 
no  definite  intention,  upon  the  point  on  which  his  language  is 
of  doubtfiil  meaning  ?  With  some  such  view  I  have  seen  it 
argued,  that  the  word  ^'  construction "  comes,  not  from  the 
verb  to  *^  construe/*  t.^.,  to  put  together  and  arrange  existing 
materials,  but  from  the  verb  to  ^^  construct,^'  as  if  it  were  a 
process  of  supplying  new  materials,  of  creation  in  fact,  and 
not  merely  arrangement.  But  this  view  I  take  to  be  pluloso- 
phically,  as  well  as  etymologically  fallacious.  I  cannot  see 
on  what  theory  of  interpretation  the  interpreter,  as  such,  can 
have  any  thing  to  do  with  that  which  he  is  not  led  to  infer 
from  the  materials  before  him  to  have  been  the  intention  of 
the  writer.  No  doubt  the  same  judicial  or  other  authority 
which  interprets  the  writing,  may  also  exercise  an  ulterior: 
and  independent  power  of  disposition  or  enactment  over  the 
same  subject-*matter,  as  in  the  case,  for  example,  o(  what  is 
called  eyprh;  or  of  the  application  of  laws,  by  a  judge 
authorized  to  apply  the  spirit  of  the  law  to  cases  confessedly 
not  within  the  contemplation  of  the  framer  of  it ;  but  so  far 
as  the  process  alone  of  interpretation  is  concerned,  there  musti 
it  Beems  to  me,  be  a  basis  of  inferred  intention,  to  afford 
ground  for  any  interference  with,  or  modification  of,  the  mean- 
ing of  the  wordSi  It  is  to  be  observed,  that  there  may  be  oases 
where  intention  can  and  must  be  infeired,  although,  in  &ct, 
there  may  have  been  none.  The  interpreter  cannot  certainly 
know  whether  the  intent  existed  ;  it  is  the  indicia  of  intent, 
the  marks  or  signs  which  afford  reasonable  presumption  of  its 
existence,  which  he  can  alone  regard,  and  these  he  is  boimd 
to  regard,  although,  in  spite  of  such  indications,  there  may 
have  been  no  actual  intention.  The  question  in  short  is,  not 
what  the  writer  meant,  but  what  he  has  authorized  the  inter- 
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preter  to  say  it  U  probable  was  his  meaning.  But  if  there  bo 
a  total  absence,  not  merely  of  intent,  but  of  indicia^  of  mark&or 
signs  from  which  it  is  reasonably  to  be  collected,  in  such  a  case 
it  is  dear  the  process  of  interpretation  must  stop  fair  want  of 
materials ;  and  therefore  it  is  correct  to  say^  that  it  can  be 
carried  only  so  £av  as  the  intent  can  be  collected  with  sufficient 
probability* 

Passing  to  the  consideration  of  the  means  employed  to 
harmonize  the  expression  with  the  intent,  we  observe,  that 
this  operation  by  no  means  involves  the  rejection,  as  a  mark 
or  sign  of  intent,  of  that  which  had  alone  been  previously 
employed  to  determine  it,  namely,  the  meaning  of  the  words, 
their  known  and  definite  signification.  The  presumption 
that  the  meaning  of  the  words  coincided  with  the  meaning 
of  the  writer,  has  been  displaced  so  fieur,  as  to  allow  of  the 
introduction  of  other  marks  or  signs  indicative  of  intent,  the 
meaning  of  the  words  being  taken  no  longer  as  an  exclusive 
guide,  but  coupled  with  the  rest,  each  receiving  such  relative 
weight  as  it  may  be  fairly  entitled  to.  The  meaning  of  the 
words  is  to  be  varied  by  the  result  of  all  the  marks  or  signs 
taken  together,  in  which  it  is  itself  included.  What  then  are 
the  other  marks  or  signs  indicative  of  intent,  other  than  thq 
meaning  of  the  words  T  They  may  be  divided,  I  think,  into 
four  classes.  Either  they  may  be  such  as  furnish  direct 
evidence  as  to  what  the  intention  is,  or  they  may  furnish  circum''- 
stantial  evidence  of  it,  that  is,  evidence  of  fiicts  and  circum-^ 
stances  irom  which  it  is  to  be  collected ;  and  both  direct 
and  circumstaatial  evidence  of  intent  maybe  contained  in  the 
writing  itself,  or  external  to  it.  And  first,  the  case  of  direct 
evidence  of  intent,  contained  in  the  writing  itself,  may  be  seen 
in  the  preamble  of  a  law :  an.  authentic  preliminary  statement 
by  the  writer^  of  that  which  he  was  about  to  express  or 
attempt  to  express  in  the  writing  to  be  interpreted.  Such 
evidence  of  intent,  being  both  unquestionably  material,  and 
proved  in  the  strongest  manner,  is  justly  xegarded  as  the  most 
valos^le  in  the  inquiry.  **  The  rehewnsal  or  preamble  of  the 
statute,"  says  Coke,  ^^  is  a  good  means  to  find  out  the  meaning 
of  the  statute,  and  as  it  were  a  key  to  open  the  understanding 
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thereof.'^  And  the  constant  reference  in  the  Interpretation  of 
statutes,  to  the  intention  as  set  forth  in  the  preamble,  would^ 
one  should  have  thought,  have  prevented  its  being  ever  sup^ 
posed  that  intention,  qpk  intention,  was  a  matter  with  which 
the  interpreter  had  no  business  to  concern  himself. 

Secondly,  there  may  be  direct  evidence  of  intention  not 
contained  in  the  writing  itself,  but  proved  by  other  means. 
In  the  case  of  a  public  document,  such  as  a  law,  this  de- 
scription of  evidence  is  not  often  likely  to  be  forthcoming.  In 
the  case  of  writings  which  express  the  concurrent  intent  of 
two  or  more  persons,  as  treaties  or  contracts,  evidence  of 
intentioUi  contemporaneous  with  the  writing  itself,  is  not  often 
to  be  procured  or  depended  on ;  but  the  subsequent  acts  of 
the  parties  may,  in  some  cases,  usefully  be  taken  as  a  guide. 
The  most  common  case,  however,  of  this  kind  of  testimony, 
is  that  of  parol  declarations  of  a  testator,  offered  in  explana- 
tion of  the  language  of  his  will ;  a  species  of  evidence  plainly 
the  least  trustworthy  of  any,  both  from  the  distance  of  time, 
the  liability  to  inaccuracy  of  statement,  and  last  not  least,  the 
possibility  of  peijury,  where  detection  is  impossible ;  for  which 
reasons  such  evidence  is,  in  all  systems  of  interpretation,  sub- 
jected to  severe  scrutiny,  and  in  our  own,  with  certain 
exceptions,  rejected  altogether. 

Circumstantial  evidence  of  the  intention  contained  in  the 
writing  may  be  of  two  kinds.  It  may  be  calculated  to  throw 
light  on  the  probable  nature  of  the  intention,  such  as  is 
afforded  by  other  dispositions  or  enactments,  |nrovisions  or 
language  bearing  upon  the  same  or  similar  subject-matter :  or 
it  may  tend  to  show  the  sense  which  the  writer  attached 
to  particular  words  or  expressions,  varying  in  a  greater  or  less 
degree  from  their  meaning  as  determined  by  usage.  Such  evi- 
dence, so  £ur  as  it  goes,  rests  upon  strong  proof,  and  the  maxini — 
ex  antecedentibw  etconsequentSms  optima  fit  tnterpretatio — ^  the 
context  is  the  best  interpreter,"  bears  testimony  to  its  value 
as  a  mark  or  sign  of  intent :  yet  it  may  be  difficult  in  many 
cases  to  determine  how  far  it  is  really  materiaL  The  fourth 
and  last,  but  not  the  least  important  species  of  evidence,  is 
circumstantial  evidence  of  intention  not  contained  in  the 
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writing,  such  as  the  facts  and  circumstances  surrounding  the 
writer  at  the  time  when  he  wrote,  and  facts  and  circumstances 
relating  to  thepersonsorthingsthesubject-matter  of  the  writing. 
This  description  of  testimony  enters  so  largely^  as  an  auxiliary 
to  the  meaning  of  the  words,  into  ordinary  language,  as  to  be 
not  unfrequently  mistaken  for  a  part  of  that  meaning,  and  not, 
as  it  really  is,  an  addition  to  it.  Thus  the  writer,  to  whose  views 
I  am  about  to  refer  more  particularly  in  connection  with  this 
part  of  the  subject.  Sir  James  Wigram,  says  (a) : — **  A  page  of  (a)  p««e77. 
history,  for  instance,  may  not  be  intelligible  till  some  collateral 
extrinsic  circumstances  are  known  to  the  reader.  No  one, 
however,  would  imagine  that  he  was  acquiring  a  knowledge  of 
the  writer's  meaning  from  any  other  source  than  the  page  he 
was  reading,  because  in  order  to  make  that  page  intelligible  he 
required  to  be  informed  to  what  country  the  writer  belonged, 
or  to  be  furnished  with  a  map  of  the  country  about  which  he 
was  reading."  In  what  way  a  knowledge  of  the  country  of 
the  writer  would  contribute  to  the  understanding  of  a  page  of 
history  is  not,  perhaps,  obvious ;  but  to  take  the  other  case, 
that  of  a  historical  description  not  intelli^ble  without  reference 
to  a  map,  but  intelligible  with  that  assistance,  no  one  who  looks 
into  the  matter  can  fail  to  see  that  the  map  helps  by  convey- 
ing a  knowledge  of  some  &ct  or  facts,  which  the  writer  of  the 
history  might  have  stated,  and  which  if  he  had  stated,  the 
history  would  have  been  intelligible  without  the  aid  of  the 
map :  in  other  words,  the  writing  alone  does  not  perfectly 
express  the  meaning  of  the  writer,  but  leaves  it  to  be  ascer« 
tained  partly  through  the  meaning  of  the  words  and  partly 
by  other  evidence.  It  is  true  that  in  such  a  case  as  this,  an 
ordinary  reader  does  not  pause  to  consider  what  may  be  the 
exact  proportions  in  which  the  written  description  and  the  map. 
respectively  help  to  give  him  the  information  he  desires :  this 
comes  from  the  distinction  originally  pointed  out  in  defining 
the  object  of  legal  interpretation  as  opposed  to  that  of 
interpretation  generally,  since  it  is  only  in  the  case  of  » 
legal  writing  that  it  is  necessary  to  ascertain,  whether, 
the  knowledge  of  the  writer^a  meaning  comes  from  the 
words  alone^  with  the  idd  of  that  evidence  which  can  alone; 
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determine  their  meaning,  viz.  evidence  of  usizge^  or  whether  it 
requires  to  be  partly  drawn  from  other  sonrceSi  which  constitute^ 
in  the  strictest  sense  of  the  word,  an  addUion  to  the  doou« 
ment. 

Here  another  objection  may  be  taken  notice  of.  It  is  said, 
and  by  the  same  writer,  that  any  writing  which  refers  to  a 
person  or  thing,  must  at  all  events  require  external  evidence 
in  aid  of  its  construction,  so  far  as  this,  to  show  that  a  person 
or  thing  exists  which  answers  the  description  in  the  writing ; 
that  such  evidence  is  necessary,  although  the  meaning  of  the 
words  fully  expresses  the  meaning  of  the  writer,  being  suffi- 
cient to  determine  the  particular  person  or  thing  intended 
without  any  ambiguity.  This,  however,  is  I  think,  oidy  a 
confusion  in  words.  If  the  subject  intended  is  fiiUy  and  per- 
fectly described  by  the  meaning  of  the  words  of  the  writing, 
no  difficulty  of  interpretation  ever  arises ;  the  words  do  not 
require  to  be  interpreted,  and  the  introduction  of  any  land  of 
evidence  of  intention  would  be  wholly  superfluous.  In  short, 
and  this  expresses  the  result  of  the  whole  matter,  whenever 
any  description  of  evidence  is  used  to  put  a  meaning  on  the 
language  of  the  writing,  which  is  not  evidence  of  the  conven* 
tional  meaning  of  words,  and  is  therefore,  directly  or  indirectly, 
evidence  to  prove  intention ;  the  cause  of  the  introduction  of 
such  evidence  is,  that  the  meaning  of  the  words  is  insufficient 
to  express  the  probable  meaning  of  the  writer,  and  the  pur^ 
pose  for  which  it  is  introduced  is,  to  supply  that  explanation, 
or  definition,  or  qualification  which  is  lacking,  and,  in  every 
Case,  to  make  an  addition  to  the  meaning  of  the  words. 

Having  thus  briefly  suggested  rather  than  described  the 
four  kinds  of  evidence  of  intention,  which  interpretation  uses 
to  combine  with  the  original  meaning  of  the  words,  I  come  to 
one  of  the  principal  points  to  which  I  desire  to  call  attention, 
viz. :  that  there  is  nothing  in  the  essential  conditions  of  the 
problem  of  the  interpretation  of  a  legal  writing,  if  the  process 
be  such  as  I  have  described  it,  which  excludes  from  consider- 
ation any  of  these  kinds  of  evidence  in  its  proper  place. 
And,  therefore,  that  if  we  find  one  or  more  of  tiiem  aro  con^ 
tfiJered  inadmissible  in  any  particular  system  of  iatexpretation 
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of  one  or  more  classes  of  writings,  the  rule  of  exclusion  and 
the  consequences  which  flow  from  it,  will  form  a  peculiarity 
of  that  system,  and  must  be  matter  of  arbitrary  and  positive 
enactment*  The  contrary  to  this  proposition  is  the  foundation 
of  Sir  James  Wigram's  Treatise  on  Extrinsic  Evidence.  His 
theory  may  be  stated  as  follows.  '^  The  statute  which  requbres 
a  will  to  be  in  writing,"  he  argues,  (a)  '^precludes  a  court  of  inter-  (•>  p*««  ^^ 
pretation  Scorn  ascribing  to  a  testator  any  intention  which  his 
written  will  does  not  express,  and  in  effect  makes  the  writing 
the  only  legitimate  evidence  of  the  testator's  intention."  '^  No 
will  is  within  the  statute  but  that  which  is  in  writing ;  which  is 
as  much  as  to  say,  that  all  that  is  effectual  and  to  the  purpose 
must  be  in  writing,  without  seeking  aid  of  words  not  written.'' 

This  reasoning,  it  is  observed,  if  true,  would  exclude  from 
the  inquiry  two  of  the  four  kinds  of  evidence  of  intention; 
namely,  those  not  contained  in  the  writing  itself.  It  would 
not  exclude  evidence  of  intention  derivable  from  the  writing 
itself^  whether  direct,  as  from  a  recital  of  intention,  or  indirect, 
as  from  the  context*  But  Sir  James  Wigram,  it  seems  to  me, 
argues  incorrectly  from  thb  incorrect  premiss.  Therefore, 
he  says,  the  only  object  of  inquiry  is,  not  what  the  writer 
meant,  but  what  is  the  meaning  of  his  words :  hereby  binding 
himself  to  the  exclusion  of  all  evidence  of  intention  whatever, 
and  letting  in  nothing  but  evidence  of  the  meaning  of  words; — 
that  is,  evidence  of  usage.  He  then,  upon  this  footing,  proceeds 
to  divide  evidence  into  two  kinds — evidence  explanatory  of  the 
words  themseheSf  and  evidence  to  prove  intention :  and  argues 
that  the  former  kind  of  evidence,  i. «.,  evidence  explanatory 
of  the  words  themselves,  must  be  the  only  admissible  one* 
Under  the  head,  however,  of  evidence  explanatory  of  the 
words  themselves.  Sir  James  Wigram  includes,  not  only 
evidence  furnished  by  the  context— though  even  this,  it  is 
plain,  can  never  show  what  the  words  mean,  but  only  what 
the  writer  meant  by  them — ^but  also  the  very  wide  and  almost 
unlimited  range  of  evidence  embraced  within  the  terms  of  his 
fifth  proposition,  which  is  this  (J)  : —  Cft)Page8  ii, 

"  For  the  purpose  of  determining  the  object  of  a  testator's 
bounty,  or  the  subject  of  disposition,  or  the  quantity  of 
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interest  intended  to  be  given  bj  his  will,  a  court  may  inquire 
into  every  material  fact  relating  to  the  person  who  claims  to 
be  intrusted  under  the  will,  and  to  the  property  which  is 
claimed  as  the  subject  of  dispositioni  and  to  the  circiimstances 
of  the  testator^  and  of  his  family  and  affiurs,  for  the  purpose  of 
enabling  the  court  to  identify  the  person  or  thing  intended  by 
the  testator,  or  to  determine  the  quantity  of  interest  he  has 
given  by  his  will  The  same,  it  is  conceived,  is  true  of  every 
other  disputed  point,  respecting  which  it  can  be  shown  that  a 
knowledge  of  extrinsic  facts  can  in  anyway  be  made  ancillary 
to  the  right  interpretation  of  a  testator^s  words." 

The  concluding  part  of  this  canon,  it  will  be  observed, 
reduces  the  definition  to  no  definition  at  all ;  it  amounts  to 
saying  that  every  thing  is  admissible  in  aid  of  the  interpretation 
of  a  will  which  can  in  any  way  be  made  auxiliary  to  the 
interpretation  of  it  But  in  fact,  what  Sir  James  Wigram  means 
to  include  under  his  fifUi  proposition,  is  that  kind  of  evidence 
which  I  have  called  circumstantial  evidence  of  intention 
not  contained  in  the  writing ;  and  it  is  plain  that  the  admission 
of  this  sort  of  evidence,  on  the  plea  of  its  being  explana- 
tory of  the  words  themselves,  is  the  result  of  that  original 
confusion  between  the  meaning  of  the  words  and  the  writer^s 
meaning,  to  which  I  have  so  often  adverted.  Such  evidence 
in  reality  cannot  alter  the  meaning  of  the  words,  it  can  only 
lead  us  to  infer  what  the  writer  meant  by  them.  ^'  Suppose," 
(a)  PAje  73.  says  Sir  James  Wigram  (a),  ^^  a  testator  to  devise  an  estate  to 
A«  B.,  there  being  two  persons,  father  and  son,  of  the  same 
name,  and  that  the  son  only  was  known  to  the  testator.  Or 
suppose  a  testator  resident  in  India,  to  bequeath  to  A.  B. 
who  was  also  in  India,  some  specific  chattel,  6.y«,  a  gold  watch, 
and  that  the  testator  had  with  him  in  constant  use  a  specific 
chattel  of  the  kind  described,  and  that  he  was  also  owner  of 
another  of  the  same  description  which  he  had  lefl  in  England 
twenty  years  before."  In  these  cases,  he  argues,  evidence 
showing  which  of  the  two  persons  bearing  the  same  jiame 
was  known  to  the  testator,  or  which  was  the  gold  watch  the 
testator  had  with  him  in  use,  would  be  evidence  expUnatory 
€>f  the  words  themselyes^  and  therefore  admissible.  The  fallacy 
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here  involved  is,  I  think,  obvioos.  The  name  John  Smith, 
the  description  '^  my  gold  watch,''  contidns  in  itself,  and  as  part 
of  the  meaning  of  the  words,  nothing  which  is  applicable  to 
one  of  the  two  John  Smiths,  or  of  the  two  gold  watches, 
more  than  to  the  other  of  them ;  nothing  which  can  decide 
which  of  the  two  the  testator  intended.  Evidence  of  the 
facts  is  in  each  conclusive  as  to  the  writer^s  meaning,  but  it 
can  add  nothing  to  the  meaning  of  the  words ;  th  e  words 
mean,  after  the  facts  are  known,  precisely  what  they  did  before, 
and  nothing  more.  What  interpretation  really  does  in  such 
a  case,  is  to  give  to  the  words  that  meaning  which  the  writer 
intended  they  should  have,  or,  which  is  the  same  thing  in  effect, 
to  add  to  the  name  or  description  that  additional  mark  or 
sign,  whatever  it  be,  which  applies  to  the  person  or  thing 
intended,  and  to  that  person  or  thing  only :  the  description  is 
thus  rendered  a  complete  description,  and  the  words  as 
interpreted  convey  a  meaning  which  in  and  by  themselves 
they  are  insufficient  to  convey. 

Indeed,  Sir  James  Wigram,  in  arguing  against  the  admissi- 
bility of  that  particular  kind  of  evidence  of  intention,  which 
he  contends  to  be  from  the  nature  of  the  case  inadmissible,  con- 
clusively refutes  himself.  **If,"  he  says,  **the  just  exposition  («)  Page  127, 
of  the  statute  be,  that  the  writing  which  it  requires  shall  of 
itself  express  the  intention  of  the  testator,  it  is  difficult  to 
understand  how  the  statute  can  be  satisfied  by  a  writing 
merely,  if  the  description  it  contains  have  nothing  in  common 
with  that  of  the  person  intended  to  take  under  it,  or  fwt 
enough  to  determine  his  identity.  To  define  thai  which  is  inde-- 
JinitSy  is  to  make  a  material  addition  to  the  wilU^  These  words 
forcibly  express  what  the  effect  of  all  Interpretation  is,  which  is 
not  merely  a  determination  of  the  meaning  of  words.  It  is  a 
defining  of  that  which  is  indefinite;  it  is  adding  to  the  writing 
that  term  which  is  wanting,  in  order  to  determine  the  identity 
of  the  person  or  thing  referred  to,  or  whatever  it  be  which  is 
insufficiently  expressed  by  the  meaning  of  the  words. 

The  most  surprising  part,  however,  of  Sir  James  Wigram's 
theory  is  yet  to  come.  The  arguments  I  have  referred  to,  if 
they  prp  ved  any  tUng,  would  at  least  prove  the  inadmissibility 
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of  that  class  of  evidence  which  is  farthest  removed  bom  the 
meaning  of  the  words — I  mean  direct  evidence  of  intention 
not  contained  in  the  writuig.  But  our  system  of  interpreta- 
tion confessedly  admits  that  species  of  evidence,  in  its  most 
unequivocal  form — ^parol  declarations  of  what  the  testator 
actually  intended — ^in  particular  cases,  of  which  the  caae  of 
homonymous  persons  or  things,  of  there  being  two  John 
Smiths,  or  two  manors  of  Dale,  is  one.  Sir  James  Wigram 
endeavours  to  prove  this  to  be,  not  an  anomaly  or  an  exception 
to  the  theory,  but  entirely  in  accordance  with  it.  ^^  The  oases," 
he  says,  ^^  will  be  found  to  have  reduced  the  law  to  a  settled 
(ft)  Prera  e  to  pnnciple."  (6)  His  explanation  of  these  cases  is  this :— ^*  Al- 
Third  Ed.  though,"  he  says  (c),  '^  the  words  do  not  (ucertaiu  the  subject 
'  intended,  they  do  describe  it.  The  person  held  entitled  in 
these  cases  has  answered  the  description  in  the  wilL  The 
effect  of  the  evidence  has  only  been  to  confine  the  language 
within  one  of  its  natural  meanings.  The  court  has  merely 
rejected,  and  the  intention  which  it  has  ascribed  to  the  tes- 
tator sufficiently  expressed,  remains  in  the  wiH  An  aver- 
ment to  take  away  surplusage  is  good,  but  not  to  increase  that 
which  is  defective  in  the  will  of  the  testator.  Or,  perhi^>s» 
the  more  simple  explanation  is,  that  the  evidence  only  deter- 
mines what  subject  was  known  to  the  testator  by  the  name 
or  other  description  he  has  used."  He  then  refers  to  Lord 
Wensleydale,  who,  speaking  of  such  cases,  says  (d)*  ^^  Such 
ron^  w*ft^^~  evidence  is  admissible  to  show,  not  what  the  testator  intended. 
Ad*,  W  but  what  he  understood  to  be  signified  by  the  words  he  used 
in  the  will"  Even  Lord  Abinger,  in  Doe  v.  Hiseoch  («),  uses 
w.,363^^  similar  language.  ''Thus,"  says  he,  **  if  a  testator  devise  his 
manor  of  S.  to  A.  B.,  and  has  two  manors  of  North  S.  and 
South  S.,  it  being  dear  he  means  to  devise  one  only,  whereas 
both  are  equally  denoted  by  the  words  he  has  used,  in  that  case 
there  is  what  Lord  Bacon  calls  an  equivocation,  t>.,  the  words 
equally  apply  to  either  manor,  and  evidence  of  previous 
intention  may  be  received  to  solve  their  latent  ambiguity ; 
for  the  intention  shows  what  he  meant  to  do,  and  when  you 
know  that,  you  immediately  perceive  iliai  he  has  done  it  by 
the  general  words  he  has  used,  which,  in  their  ordinary  senscj 
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may  properly  bear  that  construction.  It  appears  to  us  that 
in  all  other  cases,  parol  evidence  of  what  was  the  testatoi^s  in- 
tention ought  to  be  rejected,  upon  this  plain  ground,  that  his 
will  ought  to  be  made  in  writing ;  and  if  his  intention  cannot 
be  made  to  appear  by  the  writing,  explained  by  circumstances, 
there  is  no  will" 

The  whole  of  this  reasoning  may  be  answered  in  Sir  James 
Wigram's  own  words: — ''To  define  that  which  is  indefinite 
is  to  make  a  material  addition  to  the  will"  The  case  of 
two  persons  or  places  bearing  the  same  name,  is  a  case 
where  language  is  imperfect :  to  adapt  an  illustration  fix>m 
John  Stuart  Mill^  a  name  is  like  the  chalk  mark  put  upon  the 
door  in  the  story  of  "  The  Forty  Thieves,**  which  Morgiana 
rendered  useless  by  chalking  aU  the  doors  in  the  street  in  pre- 
cisely the  same  manner.  The  result  is,  that  to  distinguish  any 
one  door  from  the  other,  an  additional  mark  of  some  sort  must 
be  put  upon  it,  the  mark  originally  used  having  come  to  mean 
either  and  neither  of  the  objects  marked,  any  one  considered 
in  itself,  but  none  as  distinguished  from  the  others.  It  is  not 
true  to  say,  with  Lord  Abinger,  that  when  you  know  what  the 
writer  meant  to  do,  you  perceive  that  he  has  done  it :  on  the 
contrary,  you  perceive  that  some  Morgiana,  as  it  were,  has 
come  in  to  defeat  his  intention,  and  has  succeeded  in  defeat- 
ing it,  tmless  you  will  permit  some  new  and  additional  mark 
to  be  put  oui  which  will  effectually  distinguish  the  object  of 
the  writer's  intention  from  other  similarly  marked  objects,  the 
existence  of  which  he  was  unaware  of  or  had  forgotten. 

To  recur  to  the  difficulty  ori^nally  started  by  Sir  James 
Wigram,  as  the  foundation  of  his  theory, — that  the  fiict  of  a 
written  expression  being  required  by  law  as  a  condition  of  the 
validity  of  any  class  of  writings,  is  inconsistent  with  the 
admission  into  the  process  of  interpretation,  of  any  kind  of  evi- 
dence of  intention  which  is  not  contained  in  the  writing  itself, 
it  may  be  said,  I  think,  in  answer  to  this  objection — Firsty 
that  the  requirement  of  a  written  expression  is  an  obligation 
or  command  addressed  to  the  writer  and  not  to  the  interpreter, 
and  with  which  therefore  the  interpreter  is  concerned  only 
indirectly,  so  fiur  as  it  imposes  on  him  the  duty  of  ascertaining 
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that  the  command  has  been  sufficientlj  complied  with — that 
there  exists  a  sufficient  written  expression — while  it  leaves 
him  at  liberty  to  interpret  that  command  in  an  equitable  and 
liberal  spirit,  making  allowance  for  the  imperfections  of 
language  and  for  the  effect  of  circumstances  unknown  to  the 
writer  in  causing  his  expression  to  be  in  fact  imperfect^  where 
he  thought  he  had  sufficiently  expressed  himself,  as  in  the 
case  of  the  two  persons  bearing  the  same  name,  when  the 
writer  only  knew  of  the  existence  of  one  of  theuL  And, 
secondly,  that  so  far  as  the  condition  of  law  we  are  consider^ 
ing  is  to  be  regarded  as  one,  compliance  with  which  third 
parties,  whose  rights  the  operation  of  the  writing  if  valid  will 
affect,  have  a  right  to  demand,  its  existence  is  to  be  inquired 
into  only  when  the  process  itself  of  interpretation  has  been 
duly  performed — ^and  that,  if  a  Court  of  Interpretatioa 
decides  that  the  words  used  may  be  so  interpreted  as  to  bear 
the  mea.ning  which  the  writer  intended  them  to  have,  they  do 
to  all  intents  and  purposes  carry  that  meaning ;  and  therefore 
the  writing  as  interpreted  does  fully  express  the  writer's  in- 
tention, although  without  interpretation  the  meaning  would 
still  be,  as  it  was  before,  imperfectly  expressed,  ambiguous,  and 
obscure.  Or,  perhaps,  the  simplest  way  of  stating  the  theory 
is  to  adopt  the  analogy  already  suggested  in  this  paper,  and 
to  say  that  interpretation  is  a  species  of  equity,  which  inter- 
poses to  prevent  the  mischief  which  would  accrue  from  a 
severe  and  rigorous  application  of  the  rule  of  law,  requiring 
the  meaning  of  the  writer  to  be  completely  expressed. 

It  is,  indeed,  somewhat  extraordinary  that  it  should  have 
been  supposed,  that  direct  evidence  of  intention,  in  the  shape 
of  parol  declarations  of  a  testator,  was  necessarily  inadmissible 
in  the  interpretation  of  a  will  required  by  statute  to  be  in 
writing,  when  a  comparison  of  other  systems  of  testamentary 
interpretation,  and  even  a  glance  at  the  history  of  our  own 
system,  so  evidently  proves  the  contrary.  The  Roman  law, 
though  imposing  considerableformalities  on  testaments,  received 
such  evidence  without  scruple,  only  requiring  it  to  be  strong; 
and  the  almost  universal  ending  of  the  numerous,  rules  of 
construction  in  that  system  is^  ^^  nisi  evidentissimis  testimoniis 
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probetor  aliter  sensisse  testatorera,'^  or  similar  expressions. 
Courts  of  Equity,  following  the  rules  of  the  Civil  law,  down  to 
the  time  of  Lord  Cowper,  made  no  objection  to  receiving  the 
same  class  of  evidence,  in  doubtful  cases ;  only  taking  care  not 
to  allow  it  in  cases  where  it  might  conflict  with  any  of  the 
other  classes  of  evidence  of  intention,  which  they  justly  con- 
sidered as  of  higher  value.  On  the  other  hand,  Courts  of 
Liaw  had  established  another  system  of  rules  as  to  the  admis  . 
Bibility  of  evidence  of  this  description,  applying  equally  in 
the  interpretation  of  all  writings  under  seal,  whether  required 
by  law  to  be  in  writing  or  not ;  and  the  result  of  the  collision  of 
these  different  systems  of  interpretation  has  naturally  been 
that,  after  some  confusion,  a  compromise  has  been  arrived  at^ 
and  the  admission  of  evidence  of  the  kind  in  question,  in  the 
interpretation  of  wills,  is  now  regulated  by  rules  altogether 
arbitrary. 

The  common«law  rules  as  to  the  admission  of  evidence  of 
intention  not  contained  in  the  writing  were  two,  which  are 
generally  included  together  in  Lord  Bacon's  maxim  as  to  the 
patent  and  latent  ambiguities,  with  his  comment  upon  it.    As 
that  maxim  and  comment  are  perhaps  not  always  properly 
understood,  I  will  here  devote  a  few  words  to  them.    These 
rules  are,  as  I  have  said,  matters  of  positive  enactment,  and 
Sir  James  Wigram  appears  to  me  to  have  acted  unwisely  in 
rejecting  Lord  Bacon  as  his  guide,  and  endeavouring  to  estab- 
lish them  on  a  priori  principles,  which,  as  I  have  attempted  to 
Bhow,  are  not  correct.    The  rules,  which  are  two,  are  distinct 
from  each  other,  and  they  apply  equally  to  all  written  instru- 
ments whether  required  by  law  to  be  in  writing  or  not.     The 
maxim  ^'ambigidtas  verborum  latens  verificatione  suppletur, 
nam  quod  ex  facto  oritur  ambiguum  verificatione  facti  tollitur,*^ 
excludes  all  evidence  of  intention,  direct  or  circumstantial,  not 
contained  in  the  writing  itself,  in  all  cases  where  the  difficulty 
or  problem  of  interpretation  to  be  solved  was  such  as  was 
apparent  on  the  face  of  the  writing :  allowing  extrinsic  evidence 
of  intention  to  be  introduced  only  where  some  fact  had  to  be 
averred  before  the  difficulty  was  raised.     This,  by  the  help  of 
the  system  of  pleading,  operated  as  a  rough  and  ready  rule^ 
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which  let  in  each  evidence  in  those  cases  where  perhaps  it  was 
most  necessary,  where  the  difficulty  related  to  some  person  or 
thing  the  sabject-^natter  of  the  writing  ;  but  it  nndoobtedlj, 
while  adhered  to,  excluded  all  that  kind  of  evidettoe  referred 
to  in  Sir  James  Wigram's  fifth  proposition,  namely  surrounding 
facts  and  circumstances  relating  to  the  testatot^s  family,  &G,y 
whereyerthewill  or  othervrriting  wasambiguouson  the  &ceof  it. 
Jt  would  not  be  difficult  to  show  that  the  rule  has  been  gradually 
relaxed,  that  evidence  of  filets  and  circumstances  has  by  degrees 
come  to  be  considered  admissible  in  all  cases,  and  that  tixe  only 
rule  which  is  practically  now  operative  in  limiting  the  recep- 
tion of  evidence  of  intention,  is  the  seoond  rule,  proldlMting 
admission  of  direct  evidence  of  intention  from  extrinsic 
sources.  This  rule  is  not  any  way  contained  or  implied  in  the 
maxim  of  latent  and  patent  ambiguities,  but  is  stated  by  Lord 
Bacon  in  his  comment  on  that  maxim,  when  he  says  that  in.- 
tention  itself  may  be  averred  only  in  the  case  of  equivocation, 
that  is,  of  homonymous  persons  or  things  :  because  there  and 
there  alone  it  would  9tand  with  the  toordsy  would  not  tend  to 
alter  the  meaning  of  the  words,  that  is,  but  would  only  add  a 
term  to  that  meaning*  The  common-law  system  of  interpre- 
tation, therefore,  with  a  prudent  though  perhaps  excessive 
jealousy  of  the  inferbr  kinds  of  evidence,  admitted  evidence 
of  intention  not  contamed  in  the  writing,  only  where  the  ambi- 
guity of  the  writing  could  not  be  detected  on  the  face  of  it, 
and  admitted  direct  evidence  of  intention  not  contained  in  the 
writing,  only  in  the  case  of  homonymous  perscws  or  things. 

The  rejection  or  admission  of  the  various  kinds  of  evidence, 
of  the  marks  or  signs  of  intent  other  tiian  the  meaning  of  the 
words,  in  the  process  of  inferential  intetpretation,  marks  the 
point  at  which  the  methods  of  interpreta;iion  applied  to  differ- 
ent classes  of  vrritings  begin  to  diverge  from  one  another,  and 
their  characteristics  will  be  henceforth  determined  by  the 
subject-matter  of  each^  and  by  consideraUons  peculiar  to  this 
or  that  judicial  system,  ratiier  than  by  principles  common  to 
aU.  But  it  is  evident  that  the  grand  question  in  each  system 
will  be,  what  is  to  be  the  combined  effect  of  all  these  other 
kinds  of  marks  or  signs  of  intent,  in  comparison  with  the 
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original  object  of  attention,  the  meaning  of  the  words  f     How 
far  may  the  meaning  of  the  words  be  modified  by  the  indica* 
tions  of  intent  drawn  from  these  other  souroes  ?    What,  in 
shorty  are  the  limits  of  inferential  interpretationf  what  is  to 
determine  how  far  we  may  go  in  correcting  or  supplementing 
the  written  expression,  for  the  purpose  of  bringing  it  into  har- 
mony with  the  probable  intention  ?     These  limits  will  be  in 
fact  two,  which  it  is  desirable  to  separate,  thongh  in  practice 
the  distinction  between  them  cannot  always  be  recognised. 
The  meaning  of  the  words,  as  I  originally  stated,  is  import- 
ant in  two  ways ;  as  a  sign  of  the  intent,  and  as  a  condition 
necessary  to  the  legal  validity  of  the  writing.    As  a  sign  of 
the  intent,  it  has  yielded  so  far  as  to  admit  of  other  marks  or 
signs  being  combined  with  it;  as  a  legal  requirement,  its 
necessity  remains.     The  extent  to  which  interpretation  may 
go  in  modifying  the  meaning  of  the  words  will  depend,  there- 
fore, ^raty  upon  the  strength  of  the  presumption  that  the 
meaning  of  the  words  alone  expresses  the  meaning  of  the 
writer ;  a  presumption  which,  though  partially  displaced,  is  yet 
only  forced  back  as  it  were  like  a  spring,  and  continually  tends 
to  return;    and,  secondly,  upon  the  greater  or  less  latitude 
allowed  in  the  requirement  of  a  sufficient  written  expression. 
The  result  of  these  two  considerations  taken  together  will  de- 
termine the  relative  weight,  which,  in  the  interpretation  of  any 
particular  writing  or  claas  of  writings,  is  to  be  assigned  to  the 
letter,  to  the  meaning  of  the  words ;  and  how  great  the  strength 
of  proof  of  intent  must  be  which  can  add  to  or  correct  it. 
These  things,  like  the  boundaries  of  the  jurisdiction  of  equity 
itself,  can  be  fixed  only  in  practice  and  approximatively ;  but, 
it  is  easy  to  see  where  some  kinds  of  writings  will  differ  from 
olJiers.    In  general,  the  presumption  that  the  meaning  of  the 
words  represents  the  meaning  of  the  writer  will  be  stronger,  and 
require  greater  cogency  in  the  evidence  of  intent  adduced  to 
vary  that  meaning,  in  proportion  as  the  writing  is  a  more 
formal  one,  as  it  presents  fewer  difficulties  and  obscurities  to 
the  inteipreter,  and  to  some  extent  as  the  language  employed 
is  more  technical,  and  has  therefore  a  more  strongly  marked 
and  definite  meaning.    This,  of  course,  would  not  apply  to 
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determine  their  meaningi  viz.  evidence  of  usage^  or  whether  it 
requires  to  be  partly  drawn  from  other  soarces,  wblch  c(Mi8titute) 
in  the  strictest  sense  of  the  word,  an  addition  to  the  docu« 
ment* 

Here  another  objection  may  be  taken  notice  of.  It  is  sud, 
and  by  the  same  writer^  that  any  writing  which  refisrs  to  a 
person  or  thing,  must  at  all  events  require  external  evidence 
in  aid  of  its  construction,  so  far  as  this,  to  show  that  a  person 
or  thing  exists  which  answers  the  description  in  the  writing ; 
that  such  evidence  is  necessary,  although  the  meaning  of  the 
words  fully  expresses  the  meaning  of  the  writer,  being  suffi- 
cient to  determine  the  particular  person  or  thing  intended 
without  any  ambiguity.  This,  however,  is  I  think,  oidy  a 
confusion  in  words.  If  the  subject  intended  is  folly  and  per- 
fectly described  by  the  meaning  of  the  words  of  the  writing, 
no  difficulty  of  interpretation  ever  arises ;  the  words  do  not 
require  to  be  interpreted,  and  the  introduction  of  any  kind  of 
evidence  of  intention  would  be  wholly  superfluous.  In  short, 
and  this  expresses  the  result  of  the  whole  matter,  whenever 
any  description  of  evidence  is  used  to  put  a  meaning  on  the 
language  of  the  writing,  which  is  not  evidence  of  the  conven- 
tional meaning  of  words,  and  is  therefore,  directly  or  indirectly, 
evidence  to  prove  intention ;  the  cause  of  the  introduction  of 
such  evidence  is,  that  the  meaning  of  the  words  is  insufficient 
to  express  the  probable  meaning  of  the  writer,  and  the  pur- 
pose for  which  it  is  introduced  is,  to  supply  that  explanation, 
or  definition,  or  qualification  which  is  lacking,  and,  in  every 
Case,  to  make  an  addition  to  the  meaning  of  the  words. 

Having  thus  briefly  suggested  rather  than  described  the 
four  kinds  of  evidence  of  intention,  which  interpretation  uses 
to  combine  with  the  original  meaning  of  the  words,  I  come  to 
one  of  the  principal  points  to  which  I  desire  to  call  attention, 
viz. :  that  there  is  nothing  in  the  essential  conditions  of  the 
problem  of  the  interpretation  of  a  legal  writing,  if  the  process 
be  such  as  I  have  described  it,  which  excludes  from  consider- 
ation any  of  these  kinds  of  evidence  in  its  proper  place. 
And,  therefore,  that  if  we  find  one  or  more  of  them  aro  con^ 
ridered  inadmissible  in  any  particular  system  of  interpretation 
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of  one  or  more  classes  of  writings,  the  rule  of  exclusion  and 
the  consequences  which  flow  from  it,  will  form  a  peculiarity 
of  that  system,  and  must  be  matter  of  arbitrary  and  positive 
enactment.  The  contrary  to  this  proposition  is  the  foundation 
of  Sir  James  Wigram's  Treatise  on  Extrinsic  Eyidence.  His 
theory  may  be  stated  as  follows.  ^^  The  statute  which  requures 
a  will  to  be  in  writing,**  he  argues,  (a)  '^precludes  a  court  of  inter-  <•>  ^*s^  7- 
pretation  fix>m  ascribing  to  a  testator  any  intention  which  his 
written  will  does  not  express,  and  in  effect  makes  the  writing 
the  only  legitimate  evidence  of  the  testator's  intention."  **  No 
will  is  mthin  the  statute  but  that  which  is  in  writing ;  which  is 
as  much  as  to  say,  that  all  that  is  effectual  and  to  the  purpose 
must  be  in  writing,  without  seeking  aid  of  *words  not  written." 

This  reasoning,  it  is  observed,  if  true,  would  exclude  from 
the  inquiry  two  of  the  four  kinds  of  evidence  of  intention ; 
namely,  those  not  contained  in  the  writing  itself.  It  would 
not  exclude  evidence  of  intention  derivable  from  the  writing 
itself,  whether  direct,  as  from  a  recital  of  intention,  or  indirect, 
as  from  the  context.  But  Sir  James  Wigram,  it  seems  to  me, 
argues  incorrectly  from  this  incorrect  premiss.  Therefore, 
he  says,  the  only  object  of  inquiry  is,  not  what  the  writer 
meant,  but  what  is  the  meaning  of  his  words :  hereby  binding 
himself  to  the  exclusion  of  all  evidence  of  intention  whatever, 
and  letting  in  nothing  but  evidence  of  the  meaning  of  words; — 
that  is,  evidence  of  usage.  He  then,  upon  this  footing,  proceeds 
to  divide  evidence  into  two  kinds — evidence  explanatory  of  the 
words  themselves,  and  evidence  to  prove  intention :  and  argues 
that  the  former  kind  of  evidence,  t.  e.y  evidence  explanatory 
of  the  words  themselves,  must  be  the  only  admissible  one. 
Under  the  head,  however,  of  evidence  explanatory  of  the 
words  themselves.  Sir  James  Wigram  includes,  not  only 
evidence  furnished  by  the  context— though  even  this,  it  is 
plain,  can  never  show  what  the  words  mean,  but  only  what 
the  writer  meant  by  them — ^but  also  the  very  wide  and  almost 
unlimited  range  of  evidence  embraced  within  the  terms  of  his 
fifth  proposition,  which  is  this  (b)  : —  (ft)p»g«  ii, 

'^  For  the  purpose  of  determinmg  the  object  of  a  testator's 
bounty,  or  the  subject  of  disposition,  or  the  quantity  of 
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<a)P»gci28.  <«0nceadmit,"Bay8he(a),  'Hliatthepersonor  thing  intended  by 
the  testator  Aeed  not  be  adequately  described  in  the  will,  and  it 
is  impossible  to  stop  short  of  the  conclusion  that  a  mere  mark 
will  in  every  case  supply  the  place  of  a  proper  description." 
Surely  there  is  no  impossibility  such  as  here  contended»  It 
is  reasonable  to  say,  that  if  a  testator,  for  instance,  describes 
a  person  by  his  surname  and  christian  name,  that  is  a  sufficient 
description  to  satisfy  the  letter  of  the  law,  though  it  may  in 
fact  be  insufficient  completely  to  identify  the  person  intended. 
If  on  the  other  hand  a  testator  should  say,  ^^  I  ^ve  so  and  so 
t6  my  9on^  when  he  has  nine  sons ;  it  would  probably  be  right 
to  decide  that  such  a  description  was  not  a  sufficient  Que,  since 
it  was  one  which  the  writer  must  have  known,  or  ought  to  have 
ktiown,  would  prove  ambiguous,  and  to  allow  of  an  addition  to 
which  by  parol  testimony  would  be  to  offer  a  great  tetnptation 
to  perjury.  It  is  evident  that  a  line  must  be  drawn  some- 
where, and  when  necessary  it  will  doubtless  be  .drawn  in 
practice ;  but  as  yet  the  boundary  of  testamentaiy  interpre- 
tation bn  this  side  is  somewhat  imperfect,  and  there  is  no  rule 
forbidding  the  introduction  of  parol  testimony  of  intention  to 
fill  up  even  such  a  manifestly  inadequate  description  f^  that 
I  have  last  supposed. 

Many  questions  on  the  sufficiency  of  expression  arise  upon 
the  interpretation  of  informal  ^Titings,  as,  for  instance,  con- 
tracts ; — what  part  of  a  contract  required  by  law  to  be  in 
writing  need  be  expressed  in  the  writing ;  how  far  usages  and 
customs  of  trade  may  be  imported,  and  the  like.  In  fact  aU 
the  most  difficult  problems  of  interpretation  arise  upon  the 
limits  of  it)  upon  the  extent  to  which  the  meaning  of  words 
may  be  modified  by  other  signs  of  the  intent ;  upon  the  contest 
in  short,  as  it  is  often  termed,  between  the  letter  and  the 
spirit  Into  the  principles  which  questions  of  this  nature 
involve,  I  will  not  at  present  enter  more  minutely :  they  will 
suggest  themselves  in  relation  to  the  different  classes  of  legal 
writings  to  any  one  who  clearly  appreciates  the  real  nature  of 
the  process  of  what  I  have  called  inferential  interpretation,  a 
process  in  reality  simple,  and  which,  like  reasoning,  is  practised 
.correctly  every  day  by  persons^  who  have  never  considered 
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what  it  is  they  do  when  they  perform  it,  but  which  can  never 
be  understood  so  long  as  it  is  confounded  with  the  mere 
gnunmar  and  dictionary  operation  of  ascertaining  the  meaning 
of  words.     One  consideration,  however,  I  will  not  pass  over  : 
I  mean  the  great  differences  which  exist  in  the  measure  of 
interpretation  as  applied  under  different  judicial  systems  and 
by  different  judicial  minds,  and  the  consequent  necessity  for 
accumulating  a  certain  mass  of  decisions,  in  order  to  supply  a 
uniform  standard,  and  to  fix  the  nearest  approach  to  absolute 
correctness  by  striking  an  average  of  opinions  through  a  long 
series  of  years.    It  is  sometimes  said,  in  relation  particularly 
to    testamentary    interpretation,    that    authorities    can    be 
of  no  service:  that  to  quote  cases  is  to  construe  one  man's 
nonsense  by  another,  man's  nonsense,  and  that  all  a  judge  ha# 
to  do  is  to  read  the  writing  and  endeavour  to  make  out  from 
it  the  meaning  of  the  testator,     Now,  if  interpretation  were, 
like  the  determination  of  the  meaning  of  words  whose  signifi- 
cation is  fixed,  something  that  can  be  done  with  absolute  cer- 
tainty, in  which  one  man  would  come  to  the  same  conclusion 
as  another,  and  which  is^  so  to  speak,  the  same  aU  the  world 
oyer,  the  study  of  previous  authorities  might  indeed  be  unne- 
cessary.    But,  in  truth,  it  would  be  as  reasonable  to  say,  that 
no  authorities  were  to  be  consulted  on  a  question  of  equity; 
that  a  judge  ought  to  act  upon  his  own  notions  of  what  was 
equitable;  and  that  as  circumstances  are  infinitely  various,  one 
case  could  never  show  what  it  was  right  to  do  in  another. 
Experience  shows  that  the  limits  of  interpretation  wUl  be  fixed 
at  very  different  points  by  different  persons ;  and  there  is,  per- 
haps, no  legal  subject  which  brings  out  peculiarities  of  indivi- 
dual bias  and  disposition  more  strongly  than  difficult  problems 
of  construction.    By  the  combined  result  of  the  decisions  of  a 
succession  of  judges,  each  bringing  his  mind  to  bear  on  the 
-views  of  those  who  preceded  him,  a  system  of  interpretation 
is  built  up,  which  is  likely  to  secure  a  much  nearer  approach 
to  perfect  justice  than  if  each  interpreter  were  left  to  set  up 
his  own  standard  of  how  fiir  it  was  right  to  go  in  supplying 
the  defective  expression,  or  of  what  amounted  to  a  conviction 
of  the  intent  as  distinguished  firom  mere  speculative  conjecture. 
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RtJea  of  conatructioii  are  matters,  the  expediency  of  which 
may  be  more  doubtfiil ;  bnt^  that  PrincipU$  of  coBstnietiQii 
there  must  be  in  every  system  of  rational  interpretatio%  uA 
that  these  ava  only  to  be  gathered  by  a  eompanson  of  a  large 
number  of  important  cases,  and  by  striking  the  average  of  a 
large  number  of  individual  minds^  will  not^  I  think^  be  denied 
by  any  one  who  considers  interpretation  to  be  as  I  have 
described  it,  a  process  of  reasoning  from  probabilities^  a  process 
of  remedying,  by  a  sort  of  equitable  jurisdiotiony  the  impedec^ 
tions  of  human  language  and  powers  of  using  language,  a  poco* 
cess  whose  limits  are  necessarily  indefimte  and  jret  continually 
requiring  to  be  practically  determined-r-and  not,  as  it  ia  not,  a 
mere  operation  requiring  the  use  of  grammars  and  diotionaae^ 
a  mere  inquiry  into  the  meaning  cf  words. 
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XVIIL— IS  A  JUDICIAL  TRIBUNAL,  EITHER  OF  THE 
LAST  RESORT  OR  OTHERWISE,  BOUND  BY  THE 
PRINCIPLES  LAID  DOWN  BY  ITSELF  ON  PRE- 
VIOUS OCCASIONS  1    By  WALKER  MARSHALL,  Esq. 

{Read  November,  6,  1860.) 

This  queation  is  one,  as  it  appears  to  me,  which  in  the  same 
breath  may  be  treated  juridically  and  with  an  immediate  refe- 
rence to  our  own  tribunak ;  for  so  little  can  be  found  of 
direct  or  dogmatic  doctrine  in  our  system  of  law,  as  to  the 
precise  extent  to  which  a  tribunal  is  concluded  in  future  by 
any  new  principle  laid  down  and  applied  by  itself  in  a  par- 
ticular case^  that  the  question  of  what  is  the  extent  may  be 
considered  as  correlative  with  what  ought  to  be  the  extent  to 
which  it  b  bound  by  such  previous  decision.  Perhaps,  how- 
ever, so  far  as  our  judges  have  committed  themselves  to  any 
opinion  on  the  subject,  there  will  be  found  a  preponderance 
of  opinion  expressed  in  favour  of  the  position  that  the 
decisions  of  a  court,  upon  a  matter  of  principle  or  a  pure 
question  of  law,  are  absolutely  binding  upon  itself  for  all  time 
to  come,  so  long  as  the  contrary  has  not  been  propounded  by 
any  tribunal  of  superior  jurisdiction ;  while,  on  the  other 
hand,  the  practice  of  the  courts  will  be  found  not  to  be  con- 
sistent with  this  theory ;  and  that  in  numerous  instances  our 
courts  have  overruled  their  own  decisions,  in  cases  where 
neither  the  legislature  nor  any  superior  court  has  intervened 
with  a  declaration  of  the  contrary. 

It  is,  I  should  think,  scarcely  necessary  to  free  the  question 
from  being  blended  or  confounded  with  that  of  the  effect  of 
the  judgments  of  superior  courts.  Of  course,  it  is  undoubted 
that  the  decision  of  a  court  in  which  a  principle  of  law  per- 
tinent to  the  case  has  been  enunciated  and  acted  upon,  is,  if 
not  contrary  to  the  decision  of  any  court  superior  to  itself, 
binding  on  all  tribunals  of  an  inferior  jurisdiction,  particularly 
in  cases  where  an  appeal  lies  from  the  inferior  to  the  superior 
jurisdiction.     And  it  is  binding  in  this  way,  that  there  is  a 
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specied  of  estoppel  upon  the  inferior  court  against  con- 
troverting or  gainsaying  such  principle :  if  satisfied  that  the 
rule  is  applicable  to  the  case  immediately  before  it,  the  duty 
of  such  court  is  to  apply  it,  notwithstanding  it  may  be  of 
opinion  that  the  principle  is  erroneous. 

In  dealing  with  this  question^  considerations  affect  it,  when 
considered  with  reference  to  a  court  of  final  jurisdiction, 
somewhat  different  from  those  which  arise  when  it  is  con- 
sidered with  respect  to  the  decisions  of  a  court  in  a  matter 
upon  which  an  appeal  will  lie.  It  is,  however,  not  so  much 
on  this  account  as  from  a  fatal  necessity  of  impugning,  if 
possible,  the  hostile  decisions  of  a  court  of  ultimate  appeal, 
that  this  question  has  been  more  frequently  discussed  at  the 
bar  of  the  House  of  Lords  than  in  any  other  of  our  courts. 
If  a  court,  so  to  speak,  of  intermediate  jurisdiction,  were  satis- 
fied that  a  previous  decision  of  its  own  was  erroneous,  when 
cited  in  a  subsequent  case,  it  might  say — '^  We  are  convinced 
that  we  laid  down  then  an  erroneous  principle,  we  mis- 
apprehended the  law ;  with  our  new  light  we  think  that  is 
not  law ;  but  WE  are  bound  by  it,  we  must  give  judgment  in 
accordance  with  it ;  but  you,  against  whom  this  judgment  is 
given,  are  not  without  remedy ;  carry  the  case  to  a  court  of 
error,  and  they  will  set  the  matter  right"  Where,  how- 
ever, the  court  is  one  from  which  there  is  no  appeal,  its 
language  would  be — "  We  did,  it  is  true,  in  the  previous 
case,  decide  contrary  to  law ;  but  we  did  so  decide ;  tve  must 
abide  the  consequences,  and  so  must  you  the  suitor,  and  so 
must  all  suitors  for  all  time  to  come." 

There  is  a  lax  morality  that  much  delights  in  saying, 
that  truth  is  just  what  each  man  supposes  to  be  the  case. 
And  so  it  might  be  said  that  law  is  just  what  a  constituted 
tribunal  declares  it  to  be,  and  that  so  it  continues  until 
reversed;  and  then,  but  not  till  then,  it  ceases  to  be  law.  The 
latter  notion  I  believe  to  be  as  erroneous  as  the  former.  •  It 
is  an  old  definition,  that  law  is  the  perfection  of  reason.  In 
almost  every  question  of  pure  law  the  premises  are  settled  : 
if  all  the  courts  were  always  to  reason  with  perfect  correct- 
ness, no  decisions  would  be  reversed,  no  judgments  overruled. 
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all  would  arrive  with  the  utmost  certauitj  to  the  same  con- 
clusion. Bad  law  is^  in  many  instances,  nothing  else  than 
bad  logic  But  a  conclusion  which  has  been  attained  hj  a 
course  of  false  reasoning,  or  by  the  omission  of  a  necessary 
element  to  correct  reasoning,  is  never  otherwise  than  a  false 
conclusion.  It  is  not  the  less  a  fisilse  conclusion  because  it  is 
the  judgment  of  a  court  of  competent  jurisdiction.  More- 
over, its  falsity  may  at  any  time  be  demonstrated.  It  is 
binding  on  the  parties,  in  some  cases  upon  all  the  rest  of 
mankind ;  but  does  expediency  or  convenience  require  that 
it  should  be  binding  on  the  court  itself  in  all  future  cases  ? 

I  take  it  to  be  abundantly  clear,  that  the  three  superior 
courts  of  common  law  exercise  an  independent  judgment  upon 
any  matter  brought  before  them;  and  that,  although  the 
same  point  may  have  been  decided  in  either  or  both  of  the 
other  courtSytheduty  of  such  court  is  to  consider  it  for  itself; 
and  it  is  at  liberty  to  >arrive  at  a  different  conclusion,  and  to 
give  judgment  against  the  party  in  whose  favour  the  other 
court  would,  acting  upon  its  own  decision,  have  decided. 
The  instances  of  conflict  between  the  decisions  of  these  tri- 
bunals are  too  numerous  to  admit  of  doubt  beini;  entertained 
of  the  fact — cases  of  conflict  which  do  not  arise  from  each 
court  so  deciding,  ignorant  of  the  judgment  in  the  other ; 
but  where  the  one  has  repudiated  the  doctrine  which  it  knows 
to  have  been  laid  down  by  the  other  tribunal  Thus,  in  a 
recent  case^  the  Court  of  Queen's  Bench  and  Common  Pleas 
construed  the  word  ^^  may "  in  the  County  Courts'  Act  as 
permissive ;  the  Court  of  Exchequer,  with  full  knowledge  of 
thb  decision,  held  that  it  was  not  permissive  but  obligatory. 
An  Act  of  Parliament  settled  the  difference.  Without  the 
exercise  of  much  industry  many  examples  would  be  found,  in 
which  one  court  in  Westminster  Hall  has  decided  differently 
from  another ;  and  all  who  are  conversant  with  the  practice 
of  these  courts,  and  in  the  habit  of  attending  them,  know 
that  the  same  learned  judges  will  listen  with  patience  to  an 
argument  impeaching  a  decision  of  another  of  the  courts, 
who  would  display  that  Christian  virtue  in  a  minor  degree  if 
the  object  of  attack  were  a  decision  of  their  own.     The  same 
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observation  applies  to  the  Equity  judges  of  co-ordinate  juris* 
diction :  each  exercises  an  unfettered  judgment,  and  some- 
times decides  the  same  point  differentl j.  Not  a  little  of  the 
value  of  a  multiplicity  of  courts  consists  in  this  independent 
action.  The  decision  of  each  is  a  guide  and  a  light  to  the 
others,  but  not  a  command. 

Suppose  this  were  otherwise,  there  would  be  no  anomaly 
if  the  courts,  who  in  these  matters  make  a  law  for  themselves, 
were  to  respect  and  yield  to  the  decisions  of  each  other  in  the 
same  way  and  to  the  same  extent  as  to  the  decisions  of  a 
Court  of  Error.    If  they  were  to  say — "  So  long  as  this  prin- 
ciple, laid  down  by  such  a  court  of  co-ordinate  jurisdiction, 
is  unreversed  and  not  overruled  by  a  Court  of  Error,  we 
regard  it  as  binding  upon  us."    Would  it  be  convenient  to 
act  upon  this  principle  ?     Would  it  be  in  accordance  with  the 
principles  of  justice  ?    The  function  of  a  court  is  to  apportion 
to  each  suitor  that  which  is  his  due,  according  to  the  law  of 
the  land.     The  decisions  of  our  courts  are  not  themselves  law, 
they  are  valuable  as  expositions  of  the  law :  an  exposition  of 
the  law  by  a  Court  of  Error  must  be  acted  upon  by  the  infe- 
rior tribunal,  upon  the  clearest  and  simplest  ground  (although 
I  do  not  deny  there  may  be  others  also),  namely,  that  if  it 
were  not  to  act  upon  it,  the  suitor  against  whom  judgment 
was  given  would  certainly  take  the  case  to  the  Court  of 
Error  and  have  the  judgment  reversed :  there  is  the  strongest 
coercion  upon  the  inferior  tribunal,  from  this  cause,  to  follow 
the  decisions  of  that  which  reviews  its  judgments.     But  there 
is  no  such  moral  force  in  the  case  of  a  decision  of  a  court  of 
co-ordinate  jurisdiction.     In  that  case,  the  court  is  at  liberty 
to  say — ^^  This  decision  is  in  our  opinion  mistaken ;  it  is  an 
erroneous  exposition  of  the  law ;  it  is  not  law,  according  as 
we  understand  the  law  to  be,  drawing  our  inspiration  fix)m 
its  own  sources — from  general  or  special  custom,  from  the 
imperishable  logic  of  sound  reason,  or  the  language  of  the 
legislature." 

The  notion  of  those  who  are  most  strongly  in  favour  of  courts 
being  bound  to  follow  previous  decisions,  is  founded  upon  an 
idea  that  by  this  means  the  law  is  rendered  certain ;  that  it 
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id  thereby  ledeemed  firom  that  Bhifting  use  which  would 
ensue  upon  the  adoption  of  a  less  stringent  rule,  and,  settled 
in  fee,  liable  only  to  be  defeated  by  the  entry  of  a  Court  of 
Error*  I  question  very  strongly  whether  this  opinion  is  well 
founded.  I  doubt  whether,  if  the  decisions  of  courts  of  co- 
ordinate jurisdiction  were  binding,  the  law  would  not  in  truth 
be  infinitely  more  unsettled  than  it  is.  According  to  the 
theory  which  regards  each  court  as  exercising  an  independent 
judgment,  we  have  a  standard  by  which  they  act  of  far 
greater  certainty — the  time-honoured  principles  of  law ;  we 
have  lights  affording  better  guidance,  in  the  recorded  wisdom 
of  judges  and  writers  on  the  law,  than  the  solitary  case  in 
point,  which,  according  to  the  binding  theory,  would  not  be 
light  but  darkness ;  but  which,  according  to  the  recognized 
practice  in  our  courts,  is  ^a  guide  of  the  most  valuable 
character. 

Erroneous  decisions  on  points  of  law  may  be  conveniently 
classed  under  three  heads.    I  do  not  say  these  are  the  only 
heads  under  which  they  may  be  arranged ;  but  it  is  a  classi- 
fication which,  for  our  present  purpose,  I  believe  sufficiently 
comprehends  all*  Firsts  an  erroneous  construction  of  a  statute ; 
secondly^  the  propounding  of  a  proposition  to  be  law  which 
is  not  so,  embracing  all  that  wide  field  of  misdecision  com- 
monly called  bad  law,  and  comprehending  the  numerous  class 
of  cases  where  the  question  turns  upou  the  rules  of  constnic- 
tion  to  be  applied  to  charters,  grants,  and  contracts,  &c. 
Thirdly f  cases  where  the  error  consists  in  the  misapplication 
of  the  law,  correctly  stated,  to  a  particular  state  of  facts. 
Assume  that  in  each  of  these  respects  a  tribunal  has  arrived 
at  an  erroneous  decisioa 

The  first  is  where  an  erroneous  construction  has  been 
placed  upon  a  statute.  Notwithstanding  the  construction 
which  has  been  put  upon  it,  the  letter  of  the  law  remains 
intact ;  its  operation  is  neither  extended  nor  restricted  by  the 
breadth  of  a  single  hair.  (2.)  The  second  kind  of  misdecision 
is  that  which  is  called  bad  law — ^that  is,  a  misapprehension  of 
the  rule  of  the  common  law;  for  our  present  purpose  includ- 
ing in  the  term  ^^  Common  Law  "  that  comprehensive  branch 
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technically  called  ^^  Equity."*     But  the  common  law  can  he 
no  more  affected  by  a  misconception  of  what  it  inculcates 
tlian  the  written  letter  of  a  statute  can  be.     In  other  words, 
an  induction  from  false  premises,  or  upon  fallacious  reasoning, 
can  never  be  sound  sense,  and  therefore  it  can  never  be  sound 
law.     Afler  the  Court  of  Queen's  Bench  had  laid  it  down,  in 
a  case  to  which  I  shall  refer  presently,  that  a  man  on  horseback 
might  be  impounded  with  his  beast  if  taken  damage /ea^on^; 
the  owner  of  a  field,  who  seized  a  trespasser  under  these 
circumstances  after  this  decision,  offended  as  much  against 
the  law,  and  was  equally  responsible  for  the  assault  as  if  his 
right  so  to  do  had  never  been  erroneously  aflSrmed.    After  the 
decision  of  Godsall  v.  Boldero,  9  East  72,  policies  of  life 
assurance  were  not  contracts  of  indemnity,  notwithstanding  it 
had  been  erroneously  decided  in  that  case  that  they  were. 
So,  if  a  tribunal  were  to  give  judgment  upon  an  erroneous 
opinion  that  a  particular  custom  was  unreasonable,  the  con- 
tracts of  parties  having  reference  to  the  custom  would  be  as 
much  controlled  by  it  after  as  before  this  decision.  And  so  of 
all  judgments  not  in  rem.   (3.)  Where  the  error  is  of  the  third 
hind,  namely,  the  misapplication  of  a  true  rule  to  particular 
facts,  it  is  equally  clear  that  that  can  no  more  affect  future  cases 
of  the  same  kind  than  a  foot-rule  could  for  measurement  be 
applied  as  an  ell,  because  on  a  prior  occasion  it  had  inad- 
vertently been  so  used.     Sir  Edward  Coke  says,  Co.  Lytt, 
B.  iii,  cap.  10,  p.  168 :  jttdicium  est  QUASI  juri$  dictum^  not 
juris  dictunij  but  quasi;  and  he  still  further  lessens  the  force 
of  this  modified  expression  by  explaining  the  sense  in  which 
it  is  so,  adding,  '^  because  so  long  as  it  stands  in  force  pro 
veritate  aecipiturJ*  But  to  what  extent  t  giving  it  the  effect  of 
a  judgment  of  the  most  potent  description,  upon  the  immediate 
subject-matter  of  the  suit  only ;  in  other  judgments  between 
the  parties  to  the  suit  alone. 

It  appears,  thereforCi  to  be  well  established  with  reference 
to  our  tribunals,  that,  where  several  courts  have  a  co-ordinate 
jurisdiction,  whatever  degree  of  respect  may  be  paid  by  one 
to  the  decisions  of  another,  and  however  reluctandy  they  may 
feel  bound  to  decide  the  contrary,  eadi  exercises  an  indepes* 
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dent  judgment  upon  any  case  which  is  presented  to  it, 
uncontrolled  by  any  decision  to  which  any  other  Court  of 
co-ordinate  jurisdiction  may  have  anriyed  upon  the  same 
point.  In  matters  of  practice,  it  is  true,  greater  deference  is 
paid;  but  in  matters  of  law,  where  a  court  is  satisfied  that  an 
erroneous  principle  was  laid  down  by  a  court  of  co-ordinate 
jurisdiction,  the  court  lays  down  that  principle  which  it 
deems  c<»rrect. 

Pushing  the  investigation  a  step  further,  we  come  to  that 
which  is  more  immediately  the  subject  of  inquiry;  namely,  is 
a  judicial  tribunal  bound  by  a  principle  it  has  itself  laid  dovm 
on  a  previous  occasion  T  a  question  not  of  so  much  moment 
when  considered  with  relation  to  an  inferior  court,  but  which 
assumes  a  grave  importance  when  applied  to  a  court  of  final 
jurisdiction. 

There  is  one  word  in  the  language  in  which  the  question 
is  couched  which  may  require  definition,  I  mean  the  term 
*^  bound.'*  By  that  word  I  desire  to  express  that  obligatory 
and  overruling  authority  which  would  prevent  the  court  from 
reviewing  a  principle  previously  established  by  itself,  and 
compel  it  to  yield,  although  against  its  reason  and  judgment, 
to  the  authority  of  its  own  previous  decision. 

I  confess  I  am  unable  to  see  any  valid  distinction  in  point 
of  principle  between  a  decision  of  a  court  itself  and  that  of 
one  of  co-ordinate  jurisdiction.  The  notion  that  a  decision  once 
arrived  at,  imposes  a  binding  obligation  upon  the  court  to 
decide  in  future  in  the  same  way,  appears  to  me  to  be  founded 
on  this  fallacy — namely,  that  in  so  deciding  the  court  laid 
down  the  law ;  and,  therefore,  that  to  decide  in  accordance 
with  law  it  must  adhere  to  that  principle  in  all  future  cases. 
If  this  were  true,  law  with  us  would  be  more  Protean  in  its 
form  than  the  most  scurrilous  of  its  libellers  have  asserted. 
There  would  be  one  law  in  the  Court  of  Queen's  Bench, 
another  in  the  Common  Pleas,  and  a  third  in  the  Exchequer; 
one  law  in  Lincoln's  Inn,  and  another  in  Belle's  Yard.  The 
cases  are  not  few  in  which  our  courts  do  conflict;  and,  if 
every  unreversed  decision  is  part  of  the  law  of  the  land,  then 
indeed  is  the  uncertainty  more  than  proverbially  glorious. 
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Our  system  would,  if  that  were  true,  enjoy  the  pre-eminence 
over  every  other  of  laying  down  propositions  diametrically 
opposed,  and  each  equfdly  authoritative. 

But  I  can  imagine  it  to  be  said,  It  is  not  on  the  ground 
that  the  previous  decision  is  "law  "  that  the  tribunal  is  bound 
by  it^  but  upon  this  reasoning :  It  is  its  own  exposition  of 
the  law ;  ^^  the  Court  was  as  wise  then  as  it  is  now,  it  was 
equally  assured  then  that  the  principle  it  propounded  was* 
correct,  as  it  could  now  feel  assured  it  would  be  if  it  were  to 
lay  down  a  different  doctrine ;  therefore  it  is  more  expedient 
that  it  should  adhere  to  the  principle  once  laid  down,  than 
expose  the  administration  of  justice  to  scandal  by  deciding 
one  way  in  this  case  and  another  way  in  that." 

That  in  point  of  fact  there  may  be  a  change  of  judicial 
opinion  does  not  admit  of  question.  A  court  may  as  clearly 
see  the  infirmity  in  the  reasoning  by  which  a  fidse  principle 
has  been  established  by  itself  as  by  another  court— a  &lse 
principle,  it  may  be,  propounded  at  a  time  when  the  court 
consisted  of  an  entirely  different  set  of  judges.  In  all  cases 
in  which  it  reconsiders  the  principle,  it  has  at  least  one  new 
light;  for,  in  examining  critically  the  prior  judgment,  it  has  an 
aid  in  solving  the  question  that  the  court  did  not  enjoy  in 
the  first  instance.  But  it  may  have  more  than  this — the 
earlier  decision  may  never  have  been  accepted  by  the  profes- 
sion, it  may,  as  it  is  expressed,  have  met  with  the  disapproval 
of  Westminster  Hall;  the  other  courts  may  have  decided  the 
contrary.  Upon  what  principle  should  the  court  be  bound 
to  persist  in  error  ? 

But  it  may  be  said,  the  court  is  not  free  to  acknowledge 
that  it  was  in  error,  seeing  that  it  adjudicated  according  to 
that  principle^  and  to  say  that  it  was  erroneous,  is  to  admit 
that  on  the  previous  occasion  it  gave  a  false  judgment. 
In  what  position  would  that  place  the  losing  party  in  the 
former  suit  f  The  answer  is,  that  it  places  him  in  no  worse 
position  than  if  the  court  were  to  persist  in  applying  the 
principle  they  now  believe  to  be  erroneous.  He  is  not 
injured  by  it.  But  both  the  parties  in  the  immediate  suit 
would  be  injured  by  an  erroneous  judgment,  given  in  defe* 
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fence  to  the  fidse  principle  of  tbe  prior  case :  the  party  against 
whom  judgment  is  given,  because  he  will  have  to  carry  his 
ease  to  a  Court  of  Error  before  he  can  have  the  judgment  in 
his  favour  to  which  he  is  entitled ;  and  the  party  in  whose 
favour  judgment  is  given,  because  he  will  have  to  bear  the 
costs  of  proceedings  in  Error,  instead  of  the  costs  in  the  court 
below  only. 

Further,  where  a  court  applies  a  principle  the  opposite  of 
that  which  it  laid  down  on  some  former  occasion,  parties 
virhose  rights  were  adjudicated  upon  according  to  the  over* 
ruled  principle,  are  no  more  aggrieved  than  where  such  prin- 
ciple has  been  overruled  by  a  Court  of  Error.  In  either  case, 
and  in  both  cases  perhaps  equally,  they  may  conclude  that, 
if  they  had  appealed,  the  judgment  against  them  would  have 
been  reversed.  They  may  have  lost  the  opportunity  of  bring- 
ing Error,  by  allowing  the  prescribed  time  for  so  doing  to 
elapse ;  but,  in  that  event,  they  can  no  more  be  regarded  as 
persons  wronged,  than  they  are  who  have  forfeited  the  right 
to  redress  for  an  injury  by  their  own  default  in  allowing  the 
prescribed  time  for  suing  to  elapse,  and  who  are,  thereby, 
remediless. 

A  court,  after  final  judgment,  has  no  jurisdiction  to  review 
its  own  decision  upon  a  point  of  law  in  any  particular  case. 
Its  judgment  is  as  much  binding  upon  itself  as  upon  the  par- 
ties to  the  suit.  This  proceeds  upon  a  very  obvious  prin- 
ciple. If  it  were  otherwise,  suits  would  be  endless.  But  it 
by  no  means  involves  that  they  may  not  review  it  in  future 
cases.  And  the  rule  of  general  application,  that  the  same 
power  which  built  up  may  pull  down,  appears  to  enable  them 
to  do  so.  A  rule,  subject  it  is  true  to  the  exception,  that 
that  shall  not  be  undone  which  would  place  third  persons  in 
a  worse  position  than  if  it  never  had  been  done — an  exception 
which  I  hope  I  have  shown  does  not  apply  here. 

In  corroboration  of  the  position  that  this  is  the  rule  practi- 
cally adopted  by  our  courts,  although  sometimes  disavowed  by 
individud  judges,  I  will  here  briefly  mention  a  few  cases  in 
which  our  superior  Courts  of  Conunon  Law  have  distinctly 
reversed  rules  of  law  laid  down  by  themselves  in  previous 
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cases.  In  Webb  r.  Bell,  Siderfin  HO,  the  Court  of  Queen's 
Bench  laid  it  down  that  a  hone  might  be  distndned  with  his 
rider  if  taken  damage  /ecuanty  a  doctrine  expressly  oyemiled 
by  the  same  court  in  Storey  v.  Kobinson,  6  T.  R.  138. 

In  Doe  cL  Burdett  v.  Wrlghte,  2  B.  &  Aid.  710 ;  and  in 
Doe  d.  Putland  v.  Hilder,  ibid.  782  [1819],  the  Court  of 
Queen's  Bench  laid  it  down  that  the  surrender  of  a  satisfied 
term  assigned  to  attend  the  inheritance,  might  be  presumed, 
from  the  fact  of  its  having  remained  for  a  series  of  years 
unnoticed  in  marriage  settlements  and  other  family  docu- 
ments. But  in  the  subsequent  case  of  Doe  d,  Blacknell  v* 
Blowman,  2  B.  &  Ad.  573  [1831],  the  same  court,  having 
before  them  their  previous  decision  in  the  above  cases,  which 
had  never  been  overruled,  never  even  judicially  disapproved, 
although  6«^ra-judieial}y  disapproved  by  the  other  courts  on 
both  sides  of  Westminster  Hall,  held  the  contrary  of  that 
which  they  had  before  decided ;  affirmed,  in  fact,  that  such  a 
doctrine  was  not  law,  and  that  there  was  no  ground  under 
such  circumstances  for  presuming  a  surrender,  and  the 
practice  was  ever  afterwards  in  accordance.  And  this 
change  of  opinion,  be  it  observed,  was  on  a  branch  of  law  of 
all  others  the  least  susceptible  of  mutation ;  namely,  on  a 
point  affecting  the  title  to  estates  throughout  the  kingdom. 

It  would  be  easy  to  multiply  examples,  but  tedious  to  cite 
them.  Instances  will  no  doubt  suggest  themselves  to  the 
recollection  of  many  present,  in  which  courts  have  declined 
to  yield  a  blind  obedience  to  cases  decided  in  the  same  court, 
have  criticised  them  with  the  same  freedom  as  the  judgments 
of  courts  of  merely  co-ordinate  jurisdiction,  and  then  have 
decided  the  point  upon  an  entire  review  of  all  available 
sources  of  light  within  their  knowledge  or  power. 

The  foregoing  considerations  apply  in  general  equaUy  to 
courts,  whether  they  be  courts  from  which  an  appeal  lies  or 
courts  of  final  jurisdiction ;  and  whether  as  to  the  latter  in 
matters  firom  which  there  is  no  appeal,  or  where  the  matter 
comes  in  the  shape  of  an  appeal,  but  there  is  no  higher  con* 
trolling  jurisdiction.  There  axe,  however,  considerations 
peculiar  to  courts  of  the  last  resort,  which  may  modify,  or  it 
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may  be  Btreogthen^  the  reasons  for  holding  them  free  to  recon* 
aider  their  previous  decisions,  and  I  propose  now  to  invest!'- 
gate  the  question  in  its  relation  to  these  tribunals. 

We  have  an  example  of  a  court  of  final  jurisdiction  in  mat- 
ters initiated  in  the  same  court,  in  that  jurisdiction  exercised 
bj  the  Court  of  Common  Pleas  in  questions  under  the  Bail- 
ways  and  Canals  Traffic  Act ;  of  final  appellate  jurisdiction, 
in  appeals  to  the    superior  courts  from   the    decisions  of 
magistrates,  of  county  court  judges  and  of  several  other  local 
courts,  and  in  the  Common  Pleas  from  revising  barristers. 
The  judicial  committee  of  the  Privy  Council  is  a  final  court 
of  appeal  from  colonial  courts.    And,  above  aU,  we  have  an 
example  of  an  ultimate  court  of  appeal  in  the  House  of 
Lords;    a  tribunal  which,  from  the  fact  of  its  being  the 
supreme  tribunal  of  the  realm,  has  been  supposed  to  be  in  a 
peculiar  degree  bound  by  the  principles  which  it  has  previ-* 
oufily  affirmed  to  be  the  law.    On  this  distinctive  ground,  I 
think  it  will  be  convenient  to  defer  the  question  relative  to 
the  House  of  Lords,  until  after  investigation  in  a  juridical 
point  of  view  of  the  more  general  question,  whether  there  is 
any  thing  about  courts  of  final  jurisdiction  which  should  render 
their  prior  decisions  more  or  less  binding  upon  them  than 
those  of  courts  of  inferior  jurisdiction. 

On  the  one  hand  it  may  be  said — ^If  courts  of  final  juris- 
diction are  free  to  review  and  overrule  principles  they  have 
previously  established^  there  is  an  end  of  all  precedent.  No 
rights  will  ever  be  established  save  as  between  litigant  par- 
ties.  All  those  incalculable  advantages,  arising  from  the 
adherence  to  precedent,  will  be  abolished — doubly  operating 
advantages,  enabling  persons  to  ascertain  their  rights  without 
resort  to  the  courts ;  and  affecting  the  tribunals  themselves, 
in  compelling  them  to  apply  the  equal  measure  of  justice  to 
all,  without  the  possibility  of  fear  or  favour  existing,  or  even 
being  imputed.  On  the  other  hand,  it  may  be  uiged — 
Tribunals  of  final  jurisdiction  are  not  infallible :  if  an  error  is 
in  all  future  times  to  be  binding  on  these  courts,  the  effect 
will  be  infinitely  more  mischievous  than  the  error  of  a  court 
of  inferior  jurisdiction,  because  there  is  no  controlling  judicial 
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authority  capable  of  correcting  it.  A  judgment  laying  down 
that  to  be  law  which  is  not  law,  is  not  law  because  so  declared ; 
and  it  is  more  expedient  that  the  court  should  hare  the 
power  to  correct  an  error,  than  that  it  should  be  compelled 
to  persist  in  it  The  evils,  it  might  be  said,  are  imaginary. 
The  presumption  is  so  strongly  in  favour  of  a  tribunal 
adhering  to  its  prior  decision,  that  the  occasions  would  be 
few  and  the  necessity  extreme,  in  which  it  would  be  attacked : 
neither  is  the  control  upon  the  court  much  relaxed,  since, 
although  not  binding,  its  own  previous  decision  would  be  so 
pressed  against  it,  that  the  reasons  for  a  departure  from  it 
would  necessarily  be  substantial  and  convincing. 

It  has  been  said  that,  in  the  case  of  inferior  tribunals,  if 
the  decision  of  the  co-ordinate  court  is  on  a  matter  as  to 
which  there  is  an  appeal,  the  court  will  follow  it ;  but  if  there 
is  no  appeal,  then  it  will  exercise  its  OMm  uncontrolled  judg- 
ment upon  it — [See  it  so  laid  down  by  Lord  Campbell, 
Chief  Justice,  in  the  Queen  t;.  Broadhempson,  5  Jur.  N.  S. 
267,  and  by  the  Lord  Chief  Baron  in  Taylor  t;.  Burgess,  5 
H.  &  N.  1.]  This  is  obviously  upon  the  ground,  that  in  the 
one  case  the  error,  if  any,  may  be  set  right  by  a  court  of 
error ;  but  in  the  other  case,  there  would  be  no  redress  what- 
ever, neither  would  there  be  any  other  means  of  correcting  a 
misconstruction  of  the  law,  therefore  the  court,  ex  necessitate 
reif  must  give  it  an  independent  consideration.  How  fiir  is 
this  applicable  to  prior  decisions  of  courts  of  the  last  resort  ? 
Unless  it  has  the  power  of  reviewing  its  own  previous  deci- 
sions, there  is  no  redress,  no  remedy  save  in  legislative  inter- 
ference. Under  the  pressure  of  some  ^*  hard  case  making  bad 
law,"  a  principle  in  its  general  application,  of  the  most  vicious 
and  even  unjust  character,  might  be  imposed  on  the  com- 
munity. 

Examples  are  not  wanting  of  instances  in  which  courts  of 
the  last-resort  have  decided  contrary  to  a  doctrine  previously 
laid  dovm  by  themselves.  This  happened  with  reference  to 
the  question,  whether  colonial  legislative  assemblies  had  in- 
herent in  their  constitution  a  power  to  commit  for  contempt 
committed  outside  the  House  of  Ass^mbly  ?  The  judicial 
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committee  of  the  Privy  Council  cUstincUy  affinned  that  they 
did  poesess  such  a  power. — [Beaumont  v,  Barrett,  1  Moo.  P. 
C.  C.  59,  1842.]  Afterwards,  upon  another  appeal  raising 
the  same  question,  they,  with  equal  distiDctness,  disaffirmed 
the  possession  of  any  such  power — [Kelley  v.  Carson,  4  Moo. 
P.  C.  C.63] — and  upon  the  same  question  being  a  third  time 
raised,  adhered  to  the  more  matured  opinion  of  the  second 
case.— [Fenton  v.  Hamilton,  11  Moo.  P.  C.  C.  347,  1858.] 

The  House  of  Lords,  in  its  judicial  capacity,  differs  from 
other  appellate  tribunals  principally  in  two  circumstances. 
The  one  in  the  fuct  of  its  being  the  supreme  Court  of  Appeal, 
the  other  in  its  being  also  a  branch  of  the  legislature.  And 
it  may  be  that,  either  as  an  inherent  quality  in  its  constitution, 
or  by  the  law  and  custom  of  the  realm,  it  is  bound  in  a  higher 
degree  than  other  tribunals  by  a  principle  it  has  previously 
affirmed.  This  is  the  view  sanctioned,  perhaps,  by  the  greater 
weight  of  authority.  It  is  supported  by  the  opinion  of  Lord 
Eldon  in  Fletcher  v.  Lord  Sondes,  1  Bligh  N.  S.  144,  and 
by  that  of  the  present  Lord  Chancellor,  who,  upon  a  recent 
occasion  thus  expressed  himself — ^^By  the  constitution  of  this 
united  kingdom  the  House  of  Lords  is  the  Court  of  Appeal 
in  the  last  resort,  and  its  decisions  are  authoritative  and  con- 
clusive declarations  of  the  existing  state  of  the  law,  and  are 
binding  upon  itself  when  sitting  judicially,  as  much  as  upon 
all  inferior  tribunals.  The  observations  made  by  members  of 
the  House,  whether  law  members  or  lay  members,  beyond  the 
ratio  decidendi  which  is  propounded  and  acted  upon  in  giving 
judgment,  although  they  may  be  entitled  to  respect,  are  only 
to  be  followed  in  as  far  as  they  may  be  considered  agreeable 
to  sound  reason  and  prior  authorities.  But  the  doctrine 
on  which  the  judgment  of  the  House  is  founded,  must  be 
universally  taken  for  law,  and  can  only  be  altered  by  act  of 
parliament.  So  it  is  even  when  the  House  gives  judgment 
in  conformity  to  the  rule  of  procedure,  that  where  there  is 
an  equality  of  votes  semper  presumitur  pro  neganie/* — [The 
Attorney-General  r.  The  Dean  and  Canons  of  Windsor, 
6  Jur.  N.  S.  834.] 

This,  no  doubt,  is  a  very  strong  and  decided  opinion  expressed 
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by  an  authority  of  the  highest  eminence*  It  cannot,  howerer, 
be  considered  aa  decisive  of  the  question.  It  was  not  necessary 
to  the  decision  of  the  case ;  and  one  of  the  peers  who  took  part 
in  the  judgment,  Lord  Kingsdown,  expressly  reserved  to 
himself  the  power  of  dealing  with  that  question  when  it  should 
arise.  Further,  in  the  case  in  which  Lord  Eldon  expressed 
the  same  opinion,  one  half  of  the  twelve  judges,  who,  on 
that  occasion,  were  called  in  to  deliver  their  opinions,  were 
in  favour  of  overruling  a  previous  decision  of  the  House, 
and  therefore  of  opinion  that  the  House  was  not  bound  by  it. 
Moreover,  against  this  opinion  of  Lord  Campbell  may  be  set 
the  opinion  of  Lord  Cottenham,  also  expressed  when  he  was 
Chancellor,  that  the  House  is  no  more  bound  than  other 
courts  are  by  its  previous  decisions  in  points  of  law.  In  the 
case  of  Bright  v.  Hutton,  3  H.  of  L.  C.  Sil,  Lord  Cottenham, 
referring  to  an  earlier  case  in  the  House,  said — ^^  Upfill's  case 
may  be  considered,  as  the  judges  have  considered  it,  as  a 
mixed  question  of  law  and  fact,  and  therefore  may  not  be  so 
difficult  to  deal  with  as  it  might  otherwise  have  been.  At 
the  same  time,  I  should  venture  to  state,  as  my  opinion,  that 
although  you  are  bound  by  your  decisions  as  much  as  any 
court  would  be  bound,  so  that  you  could  not  reverse  your 
own  decision  in  a  particular  case ;  yet  you  are  not  bound  by 
any  rule  of  law  which  you  may  lay  down,  if  upon  a  subsequent 
occasion  you  should  Jind  reason  to  differ  frq/n  that  rule;  that  u^ 
that  the  House,  Uke  every  court  of  justice,  possesses  an  inherent 
power  to  correct  an  error  into  which  it  may  have  fallen,*^  Lord 
Campbell  was  present  when  this  opinion  was  expressed,  and 
dissented  from  it,  expressing  the  same  views  then  which  he 
entertained  on  the  recent  occasion  to  which  I  have  already 
alluded.  Further,  the  view  that  the  House  may  review  a 
principle  which  it  has  previously  propounded  and  judicially 
applied,  is  fortified  by  the  high  authority  of  Lord  St. 
Leonards. 

Is  there  any  thing  in  the  constitution  or  functions  of  a 
court  of  ultimate  appeal,  rendering  it  necessary  or  expedient 
that  it  should  be  bound  in  all  future  time  by  a  decision  of 
its  own  on  a  point  of  law  ?     The  question  appears  to  me 
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capable  of  being  reduced  to  these  terms.  The  clreamstance 
that,  with  ix3|  this  tribunal  is  also  a  branch  of  the  legislature, 
may,  I  think,  be  eliminated  from  the  consideration  of  this  ques« 
tion.  At  least,  I  confess,  I  am  unable  to  see  how  that  circum« 
stance  can  have  anj  bearing  upon  it ;  since,  acting  in  its 
judicial  capacity,  the  House  exercises  functions  altogether 
distinct,  and  may  be  regarded  as  a  different  assembly.  Then, 
if  the  proposition  be  stated  thus :  The  House  of  Lords  is  the 
ultimate  court  of  appeal,  therefore  its  decisions  are  binding 
upon  itself  in  all  future  cases,  and  an  error  in  point  of  law 
can  be  corrected  by  the  legislature  alone,  it  would  follow 
—unless  a  distinction  can  be  made  between  a  general 
superior  jurisdiction  and  a  particular  superior  jurisdiction— > 
viz.,  that  as  the  superior  courts  of  Westminster  Hall 
are  the  ultimate  courts  of  appeal  from  the  decisions  of 
county  courts,  and  of  magistrates  ezercbing  summary 
jurisdiction,  therefore  the  decision  of  any  one  of  these 
courts  upon  the  law  in  any  such  appeal  is  binding  upon 
itself  for  all  time  to  come,  and  can  be  rectified  only  by  the 
legislature.  Or,  as  the  Court  of  Common  Pleas  is  the  last 
court  of  appeal  from  the  decisions  of  revising  barristers,  there- 
fore its  decisions  on  points  of  law  bind  itself  in  future,  and 
the  legislature  only  can  set  right  an  error  of  judgment 

To  affirm  that  the  decisions  of  the  House  of  Lords  should 
be  binding  for  ever  after,  until  repealed  or  altered  by  the 
legislature,  is  to  make  this  judicial  tribunal  act  in  a  legislative 
capacity.  No  two  functions  can  be  more  distinct  than  that 
of  the  legislative  and  the  judicial  Judicis  est  jus  dicere  nan 
dare.  The  nature  and  effect  of  that  which  is  propounded  by 
the  law-maker  differs  widely  from  that  which  is  propounded 
by  the  judge.  The  legislator  lays  down  a  rule  founded 
upon  the  most  general  reasons ;  derives  his  knowledge  from 
every  possible  source  ;  avails  himself  of  every  example ;  is  at 
liberty  to  ransack  every  store  of  knowledge  and  experience ; 
consults  history  and  philosophy,  considers  the  spurit  of  the 
age,  and  listens  to  the  opinions  of  citizens  of  his  own  or  any 
Other  state.    No  evidence — no  consideration — ^no  argument 
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10  excluded.  The  rule  laid  down  is  framed  purposely  to  ineei 
all  cases  within  the  object  of  the  enactment  The  judge^  on 
the  other  hand,  has  only  one  particular  example  before  him, 
considers  that  only,  hears  no  evidence  beyond  that,  and 
frames  or  applies  a  rule  applicable  to  it  alone ;  consequently 
he  has  not  the  same  means  of  making  a  law,  or  rather  he  has 
none  of  the  means  absolutely  required  to  enable  him  to  make 
a  law.  And  as  I  have  siud  already,  to  assert  that  the 
decisions  of  the  supreme  tribunal  are  binding  on  itself,  as  they 
are  undoubtedly  on  all  other  tribunals,  is  to  say  that  its 
decbions  are  in  effect  laws. 

If  we  direct  our  attention  to  the  views  upon  this  subject 
entertained,  and  the  practice  applied  by  the  tribunals  of  other 
European  countries,  we  shall  find  less  reservation  or  doubt 
as  to  the  liberty  enjoyed  by  such  tribunab,  notwithstanding 
they  may  be  courts  of  ultimate  appeal,  to  review,  and,  if  they 
think  fit,  reverse  a  principle  which  they  may  previously  have 
established.  I  am  indebted  to  the  kindness  of  a  gentleman, 
familiar  with  the  laws  of  France  and  Prussia,  for  a  reference 
to  works  of  authority  upon  the  jurisdiction  exercised  by  the 
supreme  tribunals  and  courts  of  ultimate  appeal  in  each  of 
those  countries.  In  France  the  system  has  fluctuated  between 
a  judicial  or  legislative  interpretation  by  the  supreme  tribunal. 
But  it  appears  never  to  have  been  brought  into  question  that 
such  ultimate  court  had  any  power  of  declaring  the  law, 
unless  by  the  express  law  of  its  constitution  that  effect  were 
given  to  its  decisions.  In  M.  Regnard*s  De  r  Organisation 
Judieiaire  en  France^  cap.  7,  De  la  Cour  de  Cassation^  after 
referring  to  the  time  previous  to  1790,  and  afterwards  to  the 
law  of  16th  September,  1807,  by  which  that  system  was  re- 
introduced, a  system  by  which  the  supreme  interpretation  of 
the  law,  or  ultimate  appellate  jurisdiction,  was  vested,  in 
the  former  instance,  in  a  section  of  the  king^s  council  called 
le  eomeil  dee  parties^  and  in  the  latter  case  in  the  council  of 
state;  and  saying  that  the  interpretation  of  the  former 
appertained  to  the  exercise  of  royal  authority,  and  bore  the 
character  of  acts  of  legislative  sovereignty,  and  that  to  the 
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kitter,  bj  the  express  words  of  the  law,  it  was  given  to 
interpret  in  the  form  des  riglemenU  d^ administration  publique  ; 
he  points  out  the  evils  resulting  from  thus  blending  the  legis- 
lative and  judicial  functions,  and  gives  the  preference  to  the 
system  adopted  by  the  law  of  the  15th  of  April,  1837,  by 
which  the  supreme  power  of  appellate  jurisdiction  was  vested 
in  the  Gourde  Cassation,  exercising  a  purely  judicial  authority. 
This  judicial  function  he  calls  ['interpretation  doctrinaley  as 
distinguished  from  V interpretation  par  vote  d'autoritS,  or 
^^  decisions  legislatkes;^*  and  he  says  of  it,  p.  147,  '^  Judicial 
interpretation  (J'interpr^tation  doctrinale)  recognizes  the  great 
principle  of  the  separation  of  powers.  If  it  is  attended  with  the 
inconvenience  that  it  does  not  definitively  settle  the  question 
for  the  future,  it  offers  the  advantage  of  that  light  which  is 
produced  by  the  opposition  and  clash  of  opinions.  Amidst 
the  oscillation  of  jurisprudence  the  true  operation  of  principles 
28  brought  out,  and  a  perfect  harmony  comes  in  time  to  be 
established."  I  might  also  cite  as  apposite  what  is  said  by 
M.  Zacharie  in  his  work  upon  Le  Droit  Civil  FrangaiSy  par 
Masse  et  Verge^  vol  i.  p.  60— '*  Jurisprudence  cannot  have  the 
authority  of  a  law  {droit  coutumier),  and  if,  in  the  administra- 
tion of  justice,  tribunals  ought  not  readily  to  reverse  a  doctrine 
(revenir  sur  wne  doctrine)  previously  allowed,  their  duty  is 
nevertheless,  on  the  other  hand,  not  to  persevere  in  that 
which  experience  or  argument  (fiiSorie)  has  demonstrated  to 
be  erroneous." 

In  Prussia  the  supreme  tribunal,  the  Ober  Tribunal,  exer- 
cises a  corrective  jurisdiction  over  all  the  other  courts  of  the 
state,  and  does  not  appear  to  possess  any  jurisdiction  other 
than  as  a  court  of  error.  It  is  divided  into  six  senates,  each 
consisting  of  not  fewer  than  seven  members,  including  a  pre- 
sident It  appears  that,  where  a  senate  dissents  from  the 
decision  arrived  at  on  a  previous  occasion  by  the  Ober  Tri- 
bunal, or  rather  by  one  of  the  senates  of  which  it  is  composed, 
the  question  may  be  referred  to  the  Plenum  Ober  Tribunal, 
consisting  of  all  the  senates  collectively,  who  determine  the 
point;  and  it  is  then  applied  to  the  case,  and  judgment  given 
in  accordance  thereto  by  the  senate  who  so  referred  the  ques- 

2c 


348  PRUSSIAN  OOtJBT  OF  FIKAL  APPRAI*. 

lion.  I  have  not  been  able  to  discover  whether  the  Ober 
Tribunal,  in  its  collectiye  capacity,  is  empowered  to  reyeree  a 
rule  previously  laid  down  by  itself  It  would  rather,  however, 
appear  that  it  may.  In  the  SUuxts-^^ht  der  Preus$%s«Aen  Mo^ 
narchUy  by  Dr.  Yon  Sonne,  p.  227,  the  constitution  of  this 
tribunal,  in  this  respect,  is  thus  described :— ^  In  order/'  says 
the  learned  author,  '*  as  far  as  possible  to  preserve  unifor- 
mity of  decision,  not  only  in  the  Ober  Tribunal  itself,  but  also 
in  other  courts  by  the  influence  exercised  over  them  by  the 
supreme  tribunal,  every  senate  of  the  Ober  Tribunal  must 
keep  a  record  of  the  cases  brought  before  it  and  deter- 
mined ;  and  also  keep  a  maxim  regiatry  [sprtZcA  r^pertomfi], 
wherein  the  decisions  on  disputed  points  of  law  are  en- 
tered. In  case  any  one  senate  determines  to  depart  from 
any  legal  maxim  [that  is,  a  point  determined  by  the  Ober 
Tribunal  or  a  senate]  until  then  accepted,  or  from  the  inter- 
pretation and  application  of  a  legal  principle  \vorBchrifi\  pre- 
viously adopted  by  any  other  senate,  the  legal  question 
which  has  thus  become  doubtful  must  be  brought  before 
the  full  Ober  Tribunal^  which  decides  thereon;  and  whose 
decision  fcurthwith  serves  as  a  rule  to  be  applied  to  the 
pending  suit  by  the  senate  concerned,  and  must  also  be 
entered  in  the  book  of  maxima  \BprQak  repertorieri\  of  all  the 
senates." 

If  the  rule  that  a  court  of  ultimate  appeal  is  absolutely 
bound  by  its  own  decisions  were  adopted,  no  allowance  would 
be  made  for  that  change  of  morals,  manners,  and  sentiments 
which  the  revolution  of  a  few  generations  often  effects  in  a 
people,  and  which  insensibly  operates  upon  and  modifies  the 
spirit  in  which  the  law  is  administered.  A  precedent,  however 
ancient,  would  be  absolutely  obligatory  at  all  times  and  under 
all  circumstances. 

Each  decision  would  be  a  law,  equal  in  effect  and  operation 
to  a  declaratory  statute.  That  great  unwritten  law,  valuable 
because  it  is  unwritten,  on  that  account  adapting  itself  with 
adndrahle  flexibility  to  the  varying  requirements  of  mankind, 
would  be  here  and  there  tied  down,  not  defined  aco(»rding  to 
method,  not  announced  upon  broad  principles,  but  prescribed 
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accoidiog  to  some  minute  details  or  bj  a  particular  example ; 
and  around  these  fixed  points  would  lie  the  broad  expanse  of 
debateable  land.  Nearly  all  the  general  and  leading  prin- 
ciples of  law  are  settled  and  accepted :  matters  which  come 
before  the  tribunals  are  questions  of  detail,  of  the  application 
of  principles.  The  result  would  be  a  species  of  legislation  not 
prescribing  general  rules  but  particular  examples. 

The  great  argument  in  favour  of  the  finality  of  decisions 
of  the  supreme  court,  is  the  supposed  certainty  that  it  would 
ensure.  It  would,  to  some  extent,  produce  this  effect ;  but 
not,  I  believe,  to  any  considerable  extent.  Because,  if  a 
decision  were  disapproved  of,  the  House  would  exercise  the 
same  astuteness  to  escape  &om  it  which  inferior  tribunals  dis- 
play ;  and  who  can  say  that  any  two  cases  are  so  alike  that 
they  are  incapable  of  being  distinguished  when  the  desire  is 
strong  to  see  a  distinction?  It  may  admit  of  doubt  whether 
there  is  not  greater  certainty  in  that  abstract  ^^  perfection  of 
reason,"  in  which  the  essence  of  law  consists. 

No  example  could  illustrate  in  a  stronger  light  the  incon- 
Tcnience  of  a  court  of  ultimate  appeal  being  bound  by  its  own 
decision,  than  the  case  of  the  Bishop  of  London  v.  Ffytche, 
2  Bro.,  P.  C.  211.    The  House  of  Lords,  in  that  case,  held 
that  a  general  bond  of  resignation,  given  by  a  clerk  to  his 
patron  upon  his  promotion  to  a  living,  was  void.     For  two 
centuries  previously,  the  courts  had  held  that  such  bonds 
were  valid.    Notwithstanding  thb  decision,  they  persisted  in 
recognising  such  bonds  as  binding,  only  following  the  decision 
where  the  circumstances  were  the  same.     Afterwards  the 
point  came  again  before  the  House,  in  Fletcher  v.  Lord 
Sondes,  1  Bligh,  N.  S.,  144,  a  case  to  which  I  have  before 
alluded.     The  court  held  the  bond  void,  believing  itself  to  bo 
bound  by  its  previous  decision ;  the  legislature  averted  the 
consequences.    Two  acts  were  passed,  one  to  relieve  patrons 
and  incumbents  from  the  penalties  to  which  they  were  liable 
under  the  law  as  it  had  been  administered  by  the  courts 
below ;  the  other  altering  the  law  as  established  by  the  House 
of  Lords,  and  rendering  bonds  of  resignation  valid  under 
certain  circumstances. — [See  Lord   St.  Leonards'  Law  of 
Beal  Property,  p.  23.] 
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I  have  only,  in  concluBion,  to  express  a  hope,  that  bearing 
in  mind  the  constitutional  importance  of,  and  also  the  con- 
flict of  opinion  upon,  this  question,  I  maj  not  on  the  one 
hand  be  deemed  to  have  occupied  the  time  of  the  society 
imnecessarily  in  itii  discussion,  nor  on  the  other  to  have  taken 
a  partial  or  one-sided  view  of  it. 
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XIX,— ON  THE  RULES  WHICH  OUGHT  TO  GOVERN 
THE  ADMISSION  OF  EXTRINSIC  EVIDENCE  IN 
THE  INTERPRETATION  OF  WILLS.  By  FRANCIS 
MORGAN  NICHOLS,  Esq. 

(Read  Deeemb&r  8,  1860.) 

I  PROPOSE,  in  the  foIlowiDg  paper^  to  offer  to  the  society 
some  observations  upon  the  use  of  extrinsic  evidence  in  aid  of 
the  interpretation  of  written  instruments,  and  especially  of 
wills.  The  question,  with  what  restrictions  and  for  what 
purposes  such  evidence  may  be  employed  consistently  with 
legal  principlesi  is  generally  felt  to  be  the  most  important 
problem  which  distinguishes  the  construction  of  legal  instru* 
ments  from  the  interpretation  of  other  written  or  spoken 
utterances. 

It  might  form  an  interesting  chapter  in  the  history  of  legal 
doctrines  to  trace  the  current  of  prevailing  opinion  and  practice 
in  our  own  law  upon  thb  subject.  It  is  not,  however,  my 
intention,  upon  the  present  occasion,  to  attempt  such  a 
retrospect ;  neither  is  it  proposed  to  establish  upon  the  basis 
of  authority  the  existing  rules  of  the  English  law.  I  desire 
rather  to  disengage  myself  as  fiir  as  possible  from  the  pVepos- 
sessions  of  received  maxims,  and  the  perplexities  of  competing 
decisions,  and  to  examine  the  matter  with  reference  merely 
to  convenience,  which  must  be  the  ultimate  standard  upon 
all  questions  of  this  nature. 

In  most  systems  of  jurisprudence  it  is  found  expedient  to 
require  that  certain  transactions  should  be  evidenced  by 
writing.  Such  requisitions  are,  wherever  they  exist,  the 
result  of  a  positive  law ;  and  the  question — Whether  a  Contract 
or  Will  maybe  proved  by  oral  evidence, — is  a  different  question 
from  that — Whether,  the  transaction  being  reduced  to  writing, 
extrinsic  testimony  b  admissible  to  show  what  any  part  of 
the  writing  means.  This  latter  question,  however,  undoubtedly 
acquires  additional  importance  from  the  existence  of  a  posi- 
tive rule  of  law,  requiring  in  any  particular  instance  written 
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evidence  of  the  transaction.  For  when  a  contract  or  other 
transaction  is  required  by  the  law  to  be  evidenced  in  a 
written  fonn^  it  follows  necessarily  that  no  oral  testimony 
shall  be  received  to  vary  or  add  to  the  contents  of  the 
instrument.  And  the  thing  thus  implicitly  forbidden,  though 
differing  from  the  process  of  interpretation,  is  so  nearly  allied 
to  it,  that  it  is  often  difficult  to  distinguish  the  one  from  the 
other. 

It  is  remarkable,  however,  that  the  English  rule,  which 
forbids  the  variation  by  parol  evidence  of  a  contract  contained 
in  a  deed,  does  not  appear  to  depend  upon  the  existence  of  any 
positive  law,  requiring  the  particular  transaction  to  be  stated 
in  solemn  form ;  for  if  a  contract  which  might  legally  depend 
upon  parol  evidence  be  actually  made  by  deed,  there  is  no 
doubt  that  the  rule  excluding  oral  testimony  to  vary  or  add 
to  the  contents  of  the  deed  would  apply.  The  principle  of 
the  English  rule  appears  to  be  this :  That  when  a  contract, 
whether  in  consequence  of  a  rule  of  law  or  by  the  election  of 
the  parties,  is  expressed  in  a  written  form,  it  is  presumed  to 
be  done  for  the  purpose  of  avoiding  the  uncertainty  arising 
from  oral  evidence ;  and  it  is  not  unreasonably  concluded  that 
the  entire  contract  is  contained  in  the  instrument,  Mnce,  if 
any  part  of  it  is  left  to  be  proved  by  parol  evidence,  the 
object  of  the  writing  is  disappointed.  I  take  no  notice  of 
any  distinction  which  may  be  drawn  between  a  deed  and 
other  writing.  Such  a  distinction,  if  it  exists,  rest  upon 
authority  rather  than  reason. 

In  the  preceding  paragraphs  I  have  glanced  at  three  cog- 
nate questions,  which  I  desire  to  keep  distinct ; — 

1.  Whether  a  particular  species  of  transaction  shall  be 
sufficiently  proved  for  legal  purposes  by  oral  evidence  ? 

2.  Whether,  where  a  transaction  is  evidenced  by  writing, 
oral  evidence  shall  be  admitted,  to  add  to  or  vary  the 
determination  of  will  expressed  by  the  writing  ? 

3.  Whether,  in  the  same  case,  oral  evidence  shall  be 
employed  to  aid  in  showing  the  meaning  of  the  written 
words? 

The  two  former  of  these  questions  I  may  leave  for  the  most 
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part  untouched.  Thus  much,  I  think,  may  be  assamed,  that 
whatever  may  be  the  opinion  of  jurists  as  to  the  expediency 
of  requiring  this  or  that  species  of  contract  to  be  evidenced 
in  any  solemn  form,  there  is  no  difference  of  judgment  with 
respect  to  the  convenience  of  requiring  testamentary  disposi- 
tions to  be  made  exclusively  by  writing.  And  assuming  that, 
in  the  case  of  wills,  the  written  form  is  adopted  in  obedience 
to  positive  law,  there  cannot  be  a  question  that  the  law  will 
not  permit  any  addition  or  variation  of  intention  to  be  im- 
ported by  oral  testimony.  In  the  case  of  wills,  therefore,  it  is 
the  remaining  question  alone  which  is  important — How  far 
extrinsic  evidence  ought  to  be  used  to  aid  in  interpreting  the 
written  words  T 

I  have  stated  it  as  a  question  of  the  extent  of  restriction, 
rather  than  as  one  admitting  of  an  absolute  affirmative  or 
negative  answer,  because  I  think  it  is  generally  admitted 
that,  to  some  extent  at  least,  the  tribunal  chaiged  with  con- 
struing a  will  must  be  informed,  a6  extra,  of  the  circum- 
stances to  which  it  is  to  be  applied.  Judicial  interpretation 
does  not  deal  with  theoretical  difficulties,  but  is  subsidiary  to 
the  active  enforcement  of  legal  rights.  It  is  obvious  that,  if 
wills  or  other  instruments  were  interpreted  without  reference 
to  any  facts  beyond  those  which  could  be  gathered  from  their 
own  contents,  the  interpreter  would,  in  the  majority  of  cases, 
be  unable  to  direct  his  attention  to  the  point  actuaUy  re- 
quiring elucidation.  And  in  inquiring  what  restraint,  if  any, 
ought  to  be  imposed  upon  the  admission  of  evidence  in  aid  of 
interpretation,  it  is  not  unreasonable  to  admit  a  primd  facie 
presumption  in  &vour  of  looking  at  every  thing  which  is 
offered,  as  throwing  directly  or  indirectly  a  light  upon  the 
issue  which  is  to  be  tried. 

What,  then,  is  the  issue  in  cases  of  disputed  interpretation  ? 
I  do  not  know  that  there  is  any  formula  which  is  generally 
agreed  upon  as  the  proper  answer  to  this  inquiry.  There 
will  always  be  a  literal,  and  a  liberal  school  of  interpreters. 
The  former  school,  among  ourselves,  is  fond  of  declaring  that 
the  real  question  in  cases  of  legal  interpretation  is,  not  what 
is  the  intention  of  the  writer,  but  what  is  the  meaning  of 
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the  words.  Others  assert  that  the  intention  of  the  writer  id 
the  proper  and  sole  object  of  inquiry,  and  that  the  mere  in- 
vestigation of  the  meaning  of  the  words  is  not,  properly,  in- 
terpretation at  all  (a).  These  varying  methods  of  stating  the 
problem  of  interpretation,  are  generally  indicative  of  the  spirit 
in  which  it  is  approached ;  but  I  do  not  think  that  they 
necessarily  imply  any  essential  difference  as  to  the  real 
question  at  issue.  For  while  the  one  party  allows  that  the 
question  regards  not  the  mere  lexicographical  and  grammati- 
cal sense  of  the  words,  but  their  meaning  as  used  upon  the 
particular  occasion ;  the  other  party  no  less  admits  that  the 
object  of  inquiry  is  not  the  intention  of  the  writer  in  general, 
but  the  particular  intention  which  he  has  desired  to  declare  by 
the  writing.  If  the  problem  of  interpretation  be  put  in  either 
of  the  two  following  forms^-What  is  the  intended  mean- 
ing of  the  words  ?  or,  In  what  sense  did  the  writer  intend  his 
words  to  be  understood  T  the  contrasted  modes  of  statement 
above  referred  to  are  in  a  great  degree  reconciled,  and  the 
object  of  the  whole  process,  which  can  properly  be  termed  in- 
terpretation, is  sufGciently  expressed.  Assuming,  then,  that 
the  issue  to  be  tried  regards  the  intention  of  the  testator,  so 
far  at  least  as  it  is  involved  in  the  question — What  was  the 
intended  meaning  of  his  words  ?  we  have  now  to  consider  the 
indicia  of  intention  upon  which  the  interpreter  has  to  depend. 

If  we  glance  generally  at  the  kinds  of  evidence  by  which, 
in  ordinary  cases,  we  seek  to  ascertain  the  true  or  most  pro- 
bable meaning  of  an  obscure  speech  or  writing,  an  obvious 
distinction  suggests  itself  between  proofe  of  the  nature  of 
direct  explanations  by  the  author  himself,  and  all  other  &cts 
from  which  we  are  able  to  form  an  inference  as  to  his  meaning. 
The  line  may  not,  in  all  cases,  be  easy  to  draw ;  but  there 
can  be  no  doubt  that  the  distinction  between  direct  and 
indirect  indicia  of  intention  is  a  real  and  an  important  dis- 
tinction. 

Another  distinction,  even  more  obviously  important  for  our 
present  purpose,  exists  between  such  indicia  as  appear  upon 

(a)  See  Mr.  Hawkins's  paper  upon  this  subject  in  tbe  recently  ^vhr 
lisbed  '*  Transactions  *'  of  the  Juridioal  Society. 
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the  iDstrament  itself,  either  in  the  text  or  context,  and  those 
for  which  we  are  dependent  upon  extrinsic  testimony.  Hence 
we  have  a  fourfold  division  of  proofs  capable  of  being  em- 
ployed in  aid  of  the  interpretation  of  wills : — - 

1.  Direct  proof  furnished  by  the  will. 

2.  Indirect  proof  furnished  by  the  will 

3.  Direct  proof  founded  upon  extrinsic  evidence. 

4.  Indirect  proof  founded  upon  extrinsic  evidence. 

It  is  plain  that  the  principal  index  of  intention  is  the  direct 
evidence  furnished  by  the  will  itself.  Upon  the  employment 
of  this  no  question  arises. 

Indirect  indicia  of  meaning  drawn  from  the  will  itself 
are  of  various  kinds.  On  the  one  hand,  the  context  may  be 
referred  to,  to  furnish  an  argument  of  a  grammatical  or  criti- 
cal nature  respecting  the  language  of  the  testator ;  as  by 
showing  that  he  used  a  particular  expression  in  this  or  that 
sense,  or  that  he  commonly  adopted  a  certain  method  of  con- 
structing a  sentence,  or  that  his  language  in  general  was 
accurate,  or  the  contrary.  On  the  other  hand,  the  statements 
of  the  will  itself  may  serve  incidentally  to  identify  the  subject- 
matter  of  a  gift  or  the  person  benefited  thereby,  or  to  found 
an  inference  as  to  the  probable  meaning  of  a  doubtful  clause, 
by  showing  the  circumstances  of  the  testator,  or  his  belief 
respecting  them,  or  by  discovering  the  motive  and  purpose 
of  the  disposition.  That  the  whole  and  every  part  of  a  will 
may  be  legitimately  used  to  furnish  an  indirect  proof  of  the 
true  meaning  of  any  clause  in  it,  is  generally  admitted  in  all 
systems  of  interpretation. 

Extrinsic  indicia  of  intention  are  subject  to  the  same 
distinctions  as  we  have  observed  in  the  proofs  furnished  by 
the  wiU  itself.  They  are  either  direct  or  indirect,  and  of  the 
facts  bearing  indirectly  upon  the  issue  some  may  be  used  to 
supply  a  critical  argument  (as  by  comparing  the  will  with 
other  writings  of  the  testator),  and  others  to  identify  the 
flubject-matter,  or  to  furnish  an  argument  of  logical  or  inferen- 
tial interpretation,  by  showing  the  circumstances  of  the  tes- 
tator, the  amount  and  nature  of  the  property  of  which  he  had 
to  dispose,  or  the  relation  in  which  various  persons  stood  to  him. 
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With  reapeot  to  the  use  of  eztrinsio  indicia  of  intentioa, 
no  role  can  safely  be  taken  to  be  admitted.  The  questiona 
continually  raised  in  connection  with  this  subject|  make  it 
necessary  to  inquire — first,  Subject  to  what  limitations  its 
exclusion  may  fairly  be  said  to  be  possible  7  and  secoDdly, 
Whether  it  is  expedient  to  restrict  at  all,  and,  if  so,  to  what 
extent,  the  use  of  such  evidence  ? 

In  the  judicial  execution  of  the  rights  arising  under  wills, 
questions  frequently  arise  as  to  the  identity  of  the  persons 
and  things  mentioned  by  the  testator.  These  questions,  no 
less  than  those  relating  to  the  mode  of  disposiUon,  axe  ques- 
tions  of  interpretation;  and  in  general  it  cannot  even  be 
ascertained  whether  they  do  or  do  not  arise,  until  the  facts 
relating  to  the  allied  subjeot-matter  are  known.  For  this 
purpose  evidence  is  necessary,  not  only  of  the  circumstances 
existing  at  the  time  of  the  will  being  applied,  but  also  of  the 
facts  as  they  existed  at  the  date  of  the  will,  and  as  they  were 
known  to  the  testator ;  since  a  description,  which  would  be 
perfectly  distinct  as  applied  to  the  circumstances  known  to 
its  author,  may  be  uncertain  as  compared  with  an  altered 
condition  of  things.  It  must  therefore  be  allowed,  that  for 
identifying  the  personal  and  material  objects  of  a  gift  or  dis- 
position, some  reference  to  extrinsic  circumstances  is  ne- 
cessary. 

Beyond  the  purpose  kat  indicated,  whatever  opinion  may 
be  formed  as  to  the  expediemoy  of  further  employing  extrinsic 
evidence  in  determining  the  probable  meaning  of  a  testator, 
it  cannot,  I  think,  be  said,  that  si^ch  evidence  is  absolutely 
necessary.  The  subject-matter  bebg  ascertained  by  such 
means  as  the  nature  of  the  case  admits  or  requires,  it  may  be 
lefl  to  the  testator  to  Qiake  it  d^esgr  at  his  peril,  by  the  direct 
expressions  of  his  will,  what  dispositions  he  proposes  to  make^ 
and  what  rights  he  desires  to  confer, 

A  ponible  limit  appears  to  be  thus  furnished  to  the  employ* 
ment  of  extrinsic  indicia  of  intention,  by  reference  to  the  issue 
to  which  evidence  may  be  directed ;  if  it  is  confined,  I  mean, 
to  the  question — What  person  or  thing,  or  class  of  persons  or 
things,  are  meant  by  the  words  of  the  text  ? 
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Again,  in  dealing  with  this  issue,  it  is  not  necessary  to 
allow  the  use  of  every  kind  of  evidence.  The  facts  most 
generally  necessary  to  be  known  in  such  cases,  are  those 
which  show  the  condition  of  the  alleged  subject-matter  at  the 
date  of  the  will^  and  the  testator's  knowledge  or  belief 
respecting  it.  Such  facts  bear  only  indirectly  upon  the  ques- 
tion of  intention ;  and  there  seems  to  be  no  practical  diffi- 
culty, in  case  such  a  rule  should  be  deemed  expedient,  in  con- 
fining the  extrinsic  evidence  admissible  for  the  purpose  of 
identification,  to  evidence  of  the  kind  last  mentioned. 

It  would  seem,  therefore,  that  the  narrowest  limit  within 
which  the  use  of  evidence  in  aid  of  interpretation  can  be 
xestricted,  would  be  reached,  if  it  were  made  admissible  only 
upon  the  question  of  identification  of  the  persons  and  things 
denoted  by  the  names  and  descriptions  in  the  will ;  and  if 
upon  this  issue  indirect  evidence  only  were  allowed  to  be  used. 
And  if  it  were  beyond  question,  as  many  of  our  English 
authorities  appear  to  take  for  granted,  that  the  use  of  extrin- 
sic evidence  ought  to  be  confined  within  the  strictest  limits 
which  the  nature  of  the  case  will  permit,  the  investigation 
which  we  have  undertaken  might  be  left  at  the  point  to  which 
it  has  now  been  brought.  I  cannot,  however,  think  that  this 
would  be  a  satisfiictory  treatment  of  the  subject.  I  shall, 
therefore,  proceed  to  consider  the  reasons  which  appear  to 
exist  for  and  against  the  employment,  in  aid  of  interpretation, 
of  such  indicia  of  intention  as  would  be  excluded  by  the 
adoption  of  the  rule  which  has  been  suggested  as  the  first 
possible  solution  of  the  question. 

By  this  rule,  in  the  first  place,  all  direct  evidence  of  inten- 
tion not  to  be  found  in  the  writing  itself  would  be  excluded ; 
and,  in  the  next  place,  no  inferential  argument  would  be 
admissible,  respecting  the  probable  wishes  of  a  testator,  unless 
it  were  founded  upon  facts  appearing  in  the  will  itself.  It  is 
impossible  to  deny,  that  the  exclusion  of  such  means  of 
arriving  at  the  true  sense  of  a  testator's  words  may  frequently 
lead  to  the  disappointment  of  his  intention.  It  remains  to 
inquire  how  far  it  is  justified  by  reasons  of  paramount  conve- 
nience. 
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It  seems  to  have  been  considered  by  some  authorities,  that 
the  exclusion  of  extrinsic  indicia  of  meaning  upon  the  question 
of  interpretation,  is,  so  far  as  it  prevails,  a  direct  consequence 
of  the  existence  of  a  rule  requiring  a  legal  act  to  be  executed 
in  a  written  form,  (a)  The  English  law,  in  common  with  most 
other  systems  of  jurisprudence,  requires  a  will  to  be  in  writ- 
ing. But  it  does  not  necessarily  follow  that  oral  evidence 
may  not  be  adduced  to  assist  in  its  interpretation ;  for  the 
interpreter,  in  whatever  way  he  arrives  at  his  conclusion, 
does  no  more  than  find  the  true  meaning  of  the  writing.  But 
though  the  prohibition  of  such  evidence  cannot  be  treated  as 
coming  immediately  within  the  scope  of  a  statute  of  this 
nature,  the  reasons  upon  which  such  statutes  are  founded 
have  an  important  bearing  upon  the  question  of  the  use  of 
extrinsic  evidence  in  aid  of  interpretation.  The  object  of  a 
law  of  this  kind  is  generally  threefold ;  first,  to  ensure  a  more 
deliberate  consideration  for  a  certain  class  of  legal  acts,  by 
requiring  them  to  be  executed  in  solemn  form ;  secondly,  to 
obtain  a  more  easy  and  simple  proof,  and  thereby  increased 
certainty,  as  to  rights  and  titles  arising  under  such  acts ;  and 
thirdly,  to  obviate  the  danger  of  fraud  and  perjury,  which 
would  arise  if  important  and  valuable  rights,  especially  such 
as  do  not  take  immediate  efiect,  were  allowed  to  depend  upon 
oral  testimony.  The  two  latter  of  these  reasons  apply  with 
considerable  force  to  the  exclusion  of  extrinsic  evidence  in 
aid  of  interpretation,  and  form  the  principal  grounds  upon 
which  the  indiscriminate  use  of  such  evidence  is  condemned. 
If  the  words  of  a  disposition  can  be  shown  by  oral  evidence 
to  mean  something  different  from  their  apparent  sense,  the 
certainty  of  title,  which  is  one  of  the  objects  arrived  at  by 
requiring  a  written  instrument,  appears  to  be  somewhat  en- 
dangered ;  and  the  same  temptation  to  fraudulent  evidence 
may  be  thought  to  arise,  though  not  to  the  same  extent,  as  if 
the  right  directly  and  entirely  depended  upon  oral  testimony. 

There  is  a  kind  of  evidence  to  which  both  of  these  reasons, 
and  the  analogy  of  the  law  requiring  the  will  to  be  in  writing, 

(a)  See,  for  example,  the  oommencement  of  Sir  James  Wigram's  treatise 
on  this  subject. 
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moBt  Strongly  apply.  I  mean,  of  coarse,  that  species  of 
evidence  which  we  have  called  direct  eridence  of  intention ; 
and  which^  if  admitted,  would  consist  for  the  most  part  of 
declarations  and  informal  written  memoranda  of  the  testator, 
and  of  instructions  given  by  him  to  the  persons  employed  in 
the  preparation  of  the  formal  instrument.  Evidence  so 
nearly  allied  in  character  to  that  furnished  by  the  will  itself, 
presents  an  aspect  of  rivalry  to  the  vrill,  which  raises  a  pre- 
judice against  its  reception.  It  may  be  fairly  presumed  to  be 
the  intention  of  the  author,  that  the  solemn  instrument,  in  its 
complete  and  final  form,  should  supersede  and  extinguish  all 
the  informal  and  deliberative  expressions  of  intention  which 
preceded  or  accompanied  its  making.  Again,  evidence  of 
this  kind  presents  peculiar  facilities  to  fraud.  It  may  easily 
be  imagined  or  invented,  and  when  firaudulently  produced  is 
difficult  of  detection.  If  a  vntness  swears  that  a  deceased 
testator,  in  a  private  interview,  explained  to  him  the  sense 
in  which  he  wished  some  clause  of  his  will  to  be  understood, 
such  evidence,  however  false,  cannot  possibly  be  disproved. 
The  same  policy  of  the  law  which  precludes  such  evidence 
from  directly  governing  the  rights  of  the  parties,  ought,  it 
may  be  argued,  to  prevent  it  from  indirectly  influencing  those 
rights  by  means  of  interpretation.  On  the  other  hand,  it 
cannot  be  denied  that  testimony  of  this  kind  presents  the 
most  obvious,  and  possibly  in  some  cases  the  only  satisfisu^tory, 
means  of  ascertaining  the  true  meaning  of  an  ambiguous  or 
obscure  expression.  The  practice  of  our  own  law  has,  never- 
theless, made  us  familiar  with  its  exclusion  in  all  but  some 
exceptional  cases ;  and  it  can  scarcely  be  said  that  this  pro- 
hibition leads  to  any  great  inconvenience  or  hardship. 

With  respect  to  the  extrinsic  proof  of  facts  bearing 
indirectly  upon  the  question  of  intention,  I  venture  to  submit 
the  following  observations,  as  tending  to  show  that  it  is  in- 
expedient to  lay  down  any  rule  limiting  the  employment  of 
such  evidence  in  aid  of  interpretation. 

It  is  obvious  that  there  is  not  the  same  danger  of  fraud  in 
the  employment  of  evidence  of  this  nature  as  in  the  case  of 
direct  proof  of  intention.    The  facts  upon  which  arguments 


►  - 
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are  founded,  bearing  indirectly  upon  the  question  of  interpret 
tation,  are  genendlj  either  matters  of  notoriety^  or  such  as 
may  be  proved  without  any  extraordinary  diflSculty.  The 
proof  of  the  testator^s  condition  in  life,  of  the  nature  and 
extent  of  his  property,  of  the  circumstances  of  hb  family,  of 
the  relation  in  which  he  stood  to  any  person  named  in  his 
will,  and  of  other  facts  of  this  nature,  is  not  accompanied  with 
any  particular  uncertainty  or  any  extraordinary  temptation 
to  fraud  or  perjury.  Again,  facts  of  this  kind  do  not  assume 
any  aspect  of  rivalry  with  the  declarations  of  the  will.  They 
are  altogether  of  a  different  character,  and  the  knowledge  of 
them  merely  tends  to  place  the  interpreter,  according  to 
the  expression  so  frequently  used,  in  the  position  of  the 
testator,  and  to  enable  him  to  scan  the  language  from  the 
same  point  of  view.  It  is  natural  and  almost  inevitable,  that 
persons  not  specially  skilled  in  the  art  of  expression,  should 
unconsciously  assume  those  circumstances  to  be  present  to 
the  mind  of  their  readers  which  are  without  effort  present  to 
their  own  minds. 

Moreover,  it  is  impossible  altogether  to  exclude  this  kind 
of  inference.  Many  facts,  having  an  indirect  bearing  upon 
the  question  of  interpretation,  either  appear  upon  the  face  of 
the  instrument,  or  are  necessarily  in  evidence  for  the  purpose 
of  identification.  And  when  some  of  the  circumstances, 
calculated  to  influence  in  this  way  the  mind  of  the  judge, 
are  presented  to  his  notice,  this  is  in  itself  a  reason  for 
correcting  and  completing  his  knowledge  by  evidence  of 
other  facts  of  a  similar  nature.  It  may  be  observed  also,  that 
where  the  argument  respecting  the  intention  of  the  testator 
is  of  this  indirect  kind,  there  is  not  the  same  forcible  distino- 
tion  between  intrinsic  and  extrinsic  proof  of  the  facts  upon 
which  it  is  founded,  as  there  is  where  direct  declarations  of 
intention  are  appealed  to.  In  furnishing  direct  evidence  of 
intention,  the  written  will  is  performing  its  proper  and 
essential  function.  If  it  also  supplies  materials  for  an  ai^- 
ment  bearing  indirectly  upon  the  intentbn,  it  is  frequently 
an  accidental  result  of  the  form  in  which  its  provisions  are 
expressed.    To  illustrate  what  I  mean  by  an  example — The 
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fact  that  a  testator  had  put  himaelf  in  a  parental  relation  to 
a  legatee,  by  adopting  and  maintaining  him  as  a  member  of 
his  tamHyf  might  furnish  an  inferential  argument  upon  the 
construction  of  an  obscurely  worded  provision.  If  this  fiict 
was  incidentally  mentioned  in  some  other  part  of  the  will^  the 
argument  would  be  allowed  without  question*  And  there 
appears  to  be  no  great  distinction  in  principle,  whether  the 
information  of  the  interpreter  is  derived  from  an  incidental 
statement  of  the  will— not  inserted  with  the  intention  of 
furnishing  any  such  argument — or  from  extrinsic  evidence. 
And  if  an  imperfect  reference  in  the  will  to  circumstances  of 
this  nature  is  a  valid  foundation  for  an  inferential  argument, 
it  is  reasonable  to  admit  evidence  to  verify  and  fill  up  the 
incomplete  statenMut. 

The  above  considerations  are  favourable  to  the  admission 
of  evidence  of  collateral  circumstances  in  aid  of  interpretation. 
But  I  think  it  must  be  allowed  that  they  do  not  fully  meet 
that  part  of  the  reasoning  for  its  exclusion,  which  rests  upon 
the  greater  certainty  of  title  which  is  asserted  to  be  thus 
obtained.  The  argument  is  put  in  this  way:  If  you  allow  the 
interpretation  of  a  will  to  be  influenced  by  extrinsic  evidence, 
no  one  will  be  able  to  say  what  the  rights  arising  tmder  a 
will  are,  without  first  ascertaining  every  circumstance  which 
may  afiect  its  construction ;  and  the  sense  of  words  may 
differ  according  to  the  more  or  less  information  at  the  com- 
mand of  the  interpreter.  I  suspect  that  the  inconvenience 
thus  apprehended  is  greater  in  appearance  than  in  reality.  It 
IS  a  principle  acknowledged  on  all  hands,  that  language 
which  is  in  itself  dear,  consistent,  and  sensible,  is  not  to  be 
diverted  from  its  ordinary  meaning  by  mere  conjecture  of 
intention,  whether  founded  upon  facts  appearing  in  the  will, 
or  not  so  appearing.  And  supposing  that  a  rule,  altogether 
excluding  all  inferential  interpretation  from  facts  not  disclosed 
by  the  will,  can  be  practically  enforced,  it  is  still  a  question 
whether  the  advantage  that  might  be  gained  in  respect  of 
certainty  of  title,  would  outweigh  the  inconvenience  that 
would  arise  from  rejecting  so  useful  an  aid  in  arriving  at  the 
true  meaning  of  a  will,  and  the  disappointment  of  intention 
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consequent  thereon.  In  our  own  practice  it  has  been  found 
either  impracticable  or  inexpedient  to  maintain  the  utter 
exclusion  of  inferential  construction  founded  upon  extrinsic 
evidence ;  and  the  tendency  of  modem  times,  in  all  cases  in 
which  a  difficulty  has  appeared  to  arise  upon  the  words  of  a 
will,  has  been  to  admit  the  fairness  of  the  demand,  that  the 
interpreter  should  have  the  same  advantage  as  to  know- 
ledge of  circumstances  as  the  author  of  the  instrument,  so  as 
to  see,  as  it  has  been  said  (a),  with  his  eyes,  and  understand  his 
feelings  at  the  time  when  he  exercised  his  disposing  power. 

In  appealing  to  our  own  practice,  it  is  worth  observing  that 
there  is  one  point  in  which  our  courts  appear  to  have  been 
exceptionally  strict  in  excluding  arguments  founded  upon 
collateral  circumstances.  Among  the  circumstances  surround- 
ing a  testator,  the  amount  of  his  property  of  various  kinds  at 
the  time  of  making  his  will,  would  appear  to  be  eminently 
calculated  to  throw  a  light  upon  the  plan  of  his  testamentary 
dispositions.  Such  facts  are  necessarily  in  his  own  mind,  and 
it  is  evident  that  his  arrangements  are  most  likely  to  be  un- 
derstood by  one  who  has  the  same  circumstances  brought  to 
his  attention.  The  English  courts,  however,  have  been  pecu- 
liarly jealous  of  listening  to  any  arguments  founded  upon 
evidence  of  the  amount  or  value  of  a  testator's  property. 
Thus  it  has  frequently  happened  that  a  testator,  intending  to 
provide  for  some  part  of  his  family  out  of  his  personal  estate, 
and  for  that  purpose  to  throw  his  debts  upon  his  land,  has 
inserted  a  clause  in  hb  will  charging  his  debts  upon  his  real 
property^  and  has  disposed  of  his  personal  estate  in  favour  of 
legatees,  but  has  omitted  in  distinct  terms  to  exempt  his 
personal  estate  from  payment  of  his  debts.  The  question  has 
accordingly  arisen,  whether  the  words  charging  the  debts 
upon  the  land  could  be  construed  as  exonerating  the  per- 
sonalty. The  intention  that  the  words  should  have  that 
effect,  has  been  manifest  beyond  dispute,  if  the  amount  and 
value  of  the  different  species  of  property  had  been  taken  into 
consideration,  the  debts  being  more  than  sufficient  to  sweep 
away  the  entire  personal  estate.    But  the  courts  have  refused 

(o)  B/  Lord  Brougham,  Bop  ▼.  Wmiam,  2  R.  &  M.  697. 
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to  listen  to  an  argument  founded  upon  the  amount  of  the 
property,  unless  the  facts  appeared  by  the  statements  of  the 
wiUL  (a) 

Other  instancesi  however,  occur  in  the  Beports,  in  which 
this  rule  has  not  been  so  strictly  observed.  In  a  case  which 
was  tried  in  the  King's  Bench  in  Lord  Tenterden's  time, 
when  it  was  a  question  whether  a  certain  real  estate  was 
iacluded  in  a  devise  to  an  executor ;  it  was  found  by  the 
verdict  of  a  jury,  among  other  &cts  relating  to  the  testator's 
property,  that  the  amount  of  his  debts  exceeded  his  personal 
estate.  And  this  circumstance  was  especially  relied  upon  by 
the  court  as  fortifying  the  construction  in  favour  of  the 
executor,  (b) 

During  the  existence  of  the  now  expired  government 
securities,  called  the  Long  Annuities,  it  happened  from  time 
to  time  that  a  testator,  or  more  firequently  a  testatrix,  not 
having  a  clear  knowledge  of  the  nature  of  the  different  public 
funds,  and  having  invested  money  in  the  Long  Annuities, 
gave  a  legacy  of  <£^100,  or  <f  1000  Long  Annuities,  under  the 
mistaken  notion  that  these  securities  were  denominated,  like 
other  government  annuities,  by  reference  to  some  supposed 
capital  which  they  represented.  That  not  being  the  case,  a 
legacy  of  £1000  Long  Annuities  was,  prima  facie,  a  legacy 
of  a  yearly  sum  of  that  amount.  And  it  being  a  received 
rule  that  legacies  of  government  annuities  are  treated  not  as 
specific  gifts,  but  as  of  the  nature  of  pecuniary  legacies,  to  be 
satisfied  out  of  the  general  personal  estate  by  the  purchase 
of  the  sum  named,  the  consequence  of  the  testator^s  ignorance 
was,  that  in  several  cases  which  came  before  the  courts,  a  few 
such  bequests,  if  understood  as  gifbs  of  so  much  per  annum, 
were  more  than  sufficient  to  swallow  up  the  whole  of  a  small 
estate,  leaving  the  residuary  legatee,  who  was  intended  to  be 
the  principal  object  of  bounty,  altogether  unprovided.  The 
first  example  of  this  kind  which  appears  in  the  Keports,  is  the 
much  controverted  case  of  Fonnereau  V.  Poyntz  (c.)    In  that 

(a)  See  BrumvuU  v.  Prothero,  3  Vet.  Ill  ;  BooU  ▼.  BlundeU,  1  Mer.  193. 
(6)  Dos  y.  aUlard,  6  B.  &  Aid.,  785. 
(c)  1  Dro.  C.  C,  472. 
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case  there  were  several  bequests  of  JP500  stock  in  Long 
Annuities.  It  was  impossible  to  read  the  bequests  in  the 
will,  with  a  knowledge  of  the  nature  and  amount  of  the  testa- 
trix's property,  without  being  convinced  that  the  sums  pre- 
fixed to  the  description  of  Long  Annuities  were  intended  as 
a  measure  of  capital  and  not  of  income.  And  Lord  Thnrlow 
with  great  hesitation,  and  upon  a  second  hearing,  admitted 
the  argument  based  upon  extrinsic  evidence  of  the  amount 
of  the  testatrix's  property,  and  held  each  legatee  entitled 
only  to  a  sum  of  Long  Annuities  of  the  principal  value  of 
£500.  The  same  argument  was  admitted  and  acted  upon  in 
a  subsequent  case,  where  the  legacies  were  of  £100  Long 
Annuities,  (a) 

Lord  Eldon,  however,  appears  to  have  looked  upon  the 
decision  in  Fonnereau  T.  Poyntz  with  considerable  jealousy ; 
and  on  one  occasion  he  endeavoured  to  account  for  it  as  a 
case  in  which  evidence  was  admitted  merely  to  identify  the 
species  of  subject-matter  which  the  testatrix  intended  to  give ; 
the  testatrix  having,  as  Lord  Eldon  observed,  "  given  that  as 
a  species  of  stock,  which  was  of  no  known  denomination  of 
stock."  (b)  It  is  impossible  to  accept  this  as  an  explanation  of 
the  difficulty  in  Fonnereau  v.  Poyntz,  There  was,  in  truth, 
no  question  what  species  of  government  annuities  was  meant ; 
and  the  legacy  not  being  specific,  but  of  a  pecuniary  nature, 
the  mere  amount  of  Long  Annuities  in  the  testatrix's  posses- 
sion was  immaterial.  The  difficulty  felt  by  Lord  Thurlow 
evidently  was,  that  he  was  pressed  to  determine  a  question  of 
interpretation  upon  an  inferential  argument  based  upon 
extrinsic  evidence  of  the  value  of  the  entire  estate. 

The  practice  of  the  English  courts  upon  this  point  is  thus 
stated  by  Sir  James  Wigram,  together  with  the  reason  upon 
which  it  is  supposed  by  the  author  to  be  founded : — ^'  Evi- 
dence of  the  amount  of  a  testator^s  personal  estate  at  the  time 
of  making  his  will,  though  a  mere  fact  unconnected  with  the 
question  of  the  testator's  intention,  is  in  general  inadmissible. 
The  reason  is  obvious.     The  will,  quoad  the  personal  estate, 

(a)  Colpoyt  v.  Colpoytf  Jao.  451. 

(6)  See  Lord  Eldon's  observations  in  Dmce  v.  DenitoHf  6  Yes.  401. 
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speaks  from  the  death  of  the  testator,  and  consequently  its 
amount  at  the  time  of  making  the  will,  although  it  might 
bias  the  judgment,  could  not  in  general  form  a  just  ground 
of  inference  as  to  the  meaning  of  the  testator's  words.  Such 
evidence,  however,  may  under  special  circumstances  be 
material^  and  then  it  will  be  admissible,"  (a).  The  reason 
given  by  Sir  James  Wigram  furnishes  a  commonplace  for 
weakening  the  argument  derived  from  evidence  of  the  value 
of  a  testator^s  property,  but  can  scarcely  be  considered  as 
justifying  its  total  rejection,  if  other  circumstances  surround- 
ing a  testator,  which  are  also  subject  to  change,  are  admitted 
to  influence  the  decision  of  the  interpreter. 

Without  occupying  the  Society  further  upon  this  point,  I 
will  now  assume  it  to  be  admitted,  for  the  purpose  of  this 
discussion,  that  indirect  indicia  of  intention  may  safely  and 
with  advantage  be  employed,  not  only  to  identify  specific 
persons  and  things,  but  also  for  the  elucidation  of  obscurities 
of  ail  kinds  arising  in  the  interpretation  of  Wills*  The  ques- 
tion still  remains — Whether  it  is  not  expedient  to  confine  this 
method  of  interpretation  to  cases  of  apparent  obscurity  or 
ambiguity  ? 

It  is  a  fundamental  principle  of  interpretation,  that  where 
a  text  is  free  from  ambiguity,  and  the  determination  thereby 
expressed  contains  nothing  either  absurd  in  itself,  inconsis- 
tent with  the  context,  or  unsuitable  to  the  subject-matter,  a 
logical  or  inferential  interpretation  is  excluded  by  the  nature 
of  the  case.  The  point  to  which  I  would  now  direct  atten- 
tion is  this,  whether  any  useful  rule,  restricting  the  admission 
of  extrinsic  evidence  in  aid  of  interpretation,  is  deducible 
from  this  principle  ? 

The  first  observation  which  occurs  upon  this  point  is,  that 
the  principle  in  question  has  no  especial  reference  to  extrinsic 
or  intrinsic  evidence.  An  inference  as  to  the  probable  design 
of  a  testator  may  be  drawn  from  facts  apparent  upon  the  face 
of  a  will,  as  well  as  from  facts  proved  by  extrinsic  testimony ; 
and  the  one  inference,  as  well  as  the  other,  must  yield  to  an 
express  and  unambiguous  declaration  of  intention.     This  may 

(a)  Sir  James  Wigram  on  *'  Interpretation  of  Wills."    4th  Ed.  p.  92. 
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be  illastrated  hj  a  case  in  which  the  principle  has  frequently 
been  applied  in  our  own  courts.  A  testator  bequeaths  pro- 
perty to  bis  nephews,  the  children  of  hb  deceased  brother. 
His  brother  has  lefl  legitunate  and  illegitimate  children ;  the 
latter  have  always  been  treated  by  the  testator  as  his  rela- 
tions, and  he  has  been  accustomed  to  call  them  his  nephews, 
and  to  recognize  them  as  having  equal  claims  upon  his  r^ard 
as  their  legitimate  brothers.  These  facts,  whatever  doubt  or 
conviction  they  may  produce  upon  the  mind  as  to  the  inten* 
tion  of  the  testator,  are  insufficient  to  affect  the  legal  con- 
struction of  the  gift ;  and  they  are  equally  ineffectual  whether 
they  appear  upon  the  face  of  the  will  or  by  extrinsic  evidence. 

On  the  other  hand,  in  all  cases  of  descriptions,  extrinsic 
evidence  ia  necessarily  admitted  to  show  whether  there  are 
any  persons  or  things  answering  the  proper  sense  of  the 
words ;  and  if  there  were  none,  it  is  generally  admitted  that 
no  principle  of  legal  interpretation  would  be  violated  by 
employing  further  evidence  to  show  in  what  improper  sense 
the  words  were  used. 

When,  therefore,  the  text  is  grammaticaUy  unambiguous, 
extrinsic  evidence  is  not  necessarily  excluded  by  the  principle 
under  consideration.  It  has  been  assumed,  indeed,  in  stating 
the  principle,  that  the  exclusion  of  inferential  interpretation 
applies  only  where  the  primary  sense  of  the  word  is  in  har- 
mony with  the  context,  and  suitable  to  the  circumstances. 
The  maxim  of  the  English  law : — ^^  Quoties  in  verbis  nulla  est 
ambiguitas,  ibi  nulla  expositio  contra  verba  facienda  est,**  (a) 
and  the  more  pregnant  formula  of  the  Digest : — ^^Cum  in  verbis 
nulla  ambiguitas  est,  non  debet  adraitti  voluntaUa  qusestio,''  (i) 
are  expressed  with  less  apparent  qualification.  And  it  might 
be  inferred  from  these  terms  that  the  preliminary  inqmry 
thus  suggested  concerns  the  grammatical  interpretation  only, 
and  that,  if  a  text  is  grammatically  unambiguous,  no  question 
of  logical  interpretation  can  arise.  But  the  maxim,  if  under- 
stood in  this  sense,  would  be  far  from  expressing  an  admitted 
principle  of  interpretation,  and  would  lead  to  obvious  difficult 

(a)  Co.  Lit.,  147  a ;  Wingale,  Maxims,  16. 
(h)  Dign  lib.  32, 1.  95  (Da  Legatie,  8.) 
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ties  when  attempted  to  be  carried  out  in  practice.  Hence 
we  find  that  in  all  systems  of  interpretation  some  relaxation 
18  recognized  of  the  strict  grammatical  exposition^  even  of 
unambiguous  texts.  ^^  Ad  significationes  pland  unproprias  non 
est  recurrendum,  nisi  alioquin  absurdum,  aut  inutilitas  pacti 
legisve  sequeretur.*'  (a)  This  is  Puffendorf  s  statement  of  the 
rule^  and  the  same  qualification  is  adopted  by  other  writers, 
and  is  fiimiliar  to  us  in  the  dicta  of  our  own  judicial  authori- 
ties. It  is  obvious  that,  in  order  to  determine  whether  an 
alleged  intention  is  incongruous  or  absurd,  every  information 
respecting  the  circumstances  to  which  it  relates  is,  or  may  be 
material,  and  extrinsic  evidence  of  such  circumstances  cannot 
be  said  to  be  excluded  by  the  rule  in  question. 

But  though  the  prmciple,  which  forbids  the  conjectural 
interpretation  of  an  unambiguous  text,  does  not  absolutely 
exclude  the  use  of  extrinsic  evidence  in  all  cases  to  which 
the  principle  might  appear  at  first  sight  to  apply ;  it  does 
not  follow  but  that  it  may  still  furn|^h  a  rule  restraining  the 
use  of  such  evidence  in  some  cases  and  for  some  purposes. 
It  may  be  said  that,  although  evidence  of  facts  relating  to 
the  subject-matter  of  a  will  is  admissible  to  show  that  the 
primary  sense  of  a  clause  leads  to  something  incongruous  or 
absurd,  its  employment  ought  to  terminate  there,  unless  the 
absurdity  or  incongruity  of  the  primary  sense  is  established  ; 
and  that  the  interpreter  is  bound  not  to  look  at  any  facts 
which  are  adduced  as  the  foundation  of  an  argument  for  a 
logical  interpretation,  until  he  is  first  convinced  that  the 
clause  is  not  to  be  construed  in  its  strict  or  primary  sense. 
We  are  familiar  with  this  theory  as  one  which  may  be  traced 
in  a  form,  more  or  less  distinct,  in  several  of  the  authorities  upon 
our  own  law.  The  second  proposition  in  Sir  James  Wigram  s 
treatise  upon  the  subject  we  are  discussing,  lays  down  the 
rule  which  he  takes  to  be  established  by  the  English  authori- 
ties in  the  following  precise  form : — ^^  Where  there  is  nothing 
in  the  context  of  a  will,  from  which  it  is  apparent  that  a  testator 
has  used  the  words  in  which  he  has  expressed  himself  in  any 
other  than  their  strict  and  primary  sense,  and  where  hiswords,80 
(a)  PniFendorf  de  Jar.  Nat,  lib.  v.  cap.  12,  Mot.  13* 
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interpreted,  are  sensible  with  reference  to  extrinsic  dicmnstan- 
ces,  it  is  an  inflexible  rule  of  construction  that  the  words  of  the 
will  shall  be  interpreted  in  their  strict  and  primary  sense,  and  in 
no  other,  although  they  may  be  capable  of  some  popohir  or  se- 
condary interpretation,  and  although  the  most  conclusive  evi- 
dence of  intention  to  use  them  in  such  popular  or  secondary 
sense  be  tendered."  The  theory  of  interpretation,  thus  express- 
edyis  alleged  to  be  supported  by  the  class  of  cases  of  whichlhave 
recently  mentioned  an  example.  I  mean  the  cases  in  which  gifts 
to  children  or  other  kindred  are  confined  to  those  who  occupy 
the  relation  in  a  legal  sense.    But  it  should  not  be  overlooked 
that,  in  such  cases,  the  meaning  of  the  term  is  defined  by  a 
rule   of  law,  and  the  same  rule  may  be  taken  to  have 
established  that,  if  the  term  is  intelligible  in  the  legal  sense, 
it  must  be  so  expounded.    If  this  corollary  be  admitted,  then, 
so  soon  as  it  is  shown  to  be  possible,  without  inconsistency  or 
absurdity,  to  attribute  to  the  words  their  legal  meaning,  aU 
further  reference  to  any  extrinsic  indicia  of  intention  is 
manifestly  immaterial,  so  far  as  the  interpretation  of  these 
words  is  concerned.    Other  instances  nught  be  mentioned  in 
which  technical  rules  depending  upon  the  municipal  law 
require,  in  certain  cases,  an  unusually  strict  construction, 
which  is  not  to  be  abandoned  unless  upon  the  plainest  de- 
monstration, showing  not  only  that  another  meaning  is  more 
probable,  but  that  the  technical  sense  is  impossible.    I  suspect 
that  these  are,  in  fact,  the  only  cases  of  disputed  construction 
to  which  Sir  James  Wigram's  rule  is  conveniently  applicable. 
The  rule  upon  the  face  of  it  requires  that  there  should  be 
some  definite  sense  of  the  disputed  clause  which  can  absolutely, 
and  without  reference  to  circumstances,  be  said  to  be  the 
proper  and  legitimate  sense  of  the  words,  and  that  all  other 
senses  are  improper  and  incorrect.    The  cases  to  which  I 
have  referred,  present  examples  in  which  expressions  have  one 
proper  sense,  absolutely  free  from  ambiguity,for  the  very  reason 
that  the  law  defines  and  limits  their  meaning ;  and,  on  that 
account,  such  examples  are  more  useful  to  illustrate  the  theory 
of  the  alleged  rule,  than  to  exhibit  the  practical  results  which 
arise  upon  its  application  in  the  generality  of  cases.    Where 
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the  law  detenxunes  the  meaning  of  a  phrase,  the  technical 
sense^  thus  established,  stands  out  in  clear  contrast  with  every 
other  signification  which  can  be  suggested.  But  it  is  not 
always  so  clear  whether  an  expression  can  be  said  to  be 
absolutely  free  from  ambiguity,  or  what  is  the  proper  and 
primary  sense  of  the  words.  In  the  ordinary  use  of  language 
we  are  so  accustomed  to  find  the  meaning  of  expressions 
modified  by  the  circumstances  of  the  speaker  or  writer,  that 
their  proper  or  primary  sense,  taken  absolutely,  is  not  con- 
sidered at  all.  And  when,  in  case  of  dispute,  we  enter  upon 
the  inquiry  what  is  the  proper  or  primary  sense,  we  probably 
find  that  the  propriety  of  the  diiferent  senses  suggested  is  a 
matter  of  degree.  This  may  be  illustrated  by  cases  in  which 
the  grammatical  construction  of  sentences  is  contested.  It  is 
an  undoubted  rule  of  interpretation,  that  the  grammatical 
construction  of  sentences  is  presumed  to  be  regulated  by  the 
ordinary  usage  of  the  language  employed  in  an  instrument 
Hence,  rules  of  grammar  are  so  firequently  appealed  to  upon 
questions  of  legal  interpretation,  that  some  of  them  have  come 
to  be  treated  as  legal  maxims-— ^c2  proximum  antecedens  Jiat 
relatio,  ^c.  When  the  grammatical  construction  of  a  sentence 
is  disputed,  the  proper  meaning  must  be  that  which  is  arrived 
at  by  assuming  the  grammatical  rule  to  have  been  correctly 
observed  by  the  writer.  But  the  grammatical  rule  itself  de- 
pends mainly  upon  usage,  and  the  presumption  in  favour  of  its 
observance  varies  according  to  the  prevalence  of  the  usage. 
Some  grammatical  forms  are  so  far  invariable  that  they  allow 
of  no  infringement  without  gross  incorrectness;  others  are  less 
absolute,  and  are  occasionally  disregarded  even  in  correct 
diction.  It  is  unnecessary  to  pursue  this  illustration  into 
particulars.  It  will  be  readily  seen,  that  where  the  interpre- 
tation depends  upon  the  choice  of  one  grammatical  construction 
or  another,  the  interpreter  will  frequently  be  disposed  to  treat 
the  propriety  of  the  several  senses  in  which  a  clause  may  be 
understood  as  a  question  of  degree,  rather  than  to  say  that 
one  construction  is  absolutely  correct  and  another  absolutely 
incorrect. 
Agun,  the  unsuitableness  or  absurdity  of  this  or  that  con- 
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Btruction  is  also  a  question  inyolving  considerations  of  more 
and  less.  An  interpreter,  without  deciding  that  a  meaning 
supplied  bj  grammatical  construction  is  absolutely  incom- 
patible with  giving  effect  to  the  clause,  may  think  it  more  or 
less  unsuitable  to  the  circumstances  to  which  the  will  was 
intended  to  be  applied.  A  meaning  may  appear  inconvenient, 
even  absurd,  when  a  more  suitable  one  is  suggested,  which  an 
mterpreter  might  not  otherwise  be  justified  in  so  consideriDg. 
It  may  be  said,  however,  that  the  greater  or  less  degree  of 
inconvenience  involved  in  this  or  that  proposed  construction, 
does  not  come  into  consideration  in  the  application  of  the 
rule  which  we  are  discussing ;  and  that,  for  the  purpose  of 
the  rule,  the  only  question  is — Whether  the  proper  sense  is,  or 
is  not,  absolutely  futile  and  ineffectual,  as  applied  to  the 
circumstances  of  the  case.  It  is  obvious  that  the  rule  so 
understood  assumes  that  the  proper  sense  of  the  passage  is 
first  ascertained  as  a  separate  subject  of  inquiry,  and  that  the 
question  is  then  asked — Whether  it  is  sensible  or  insensible  as 
applied  to  the  subject-matter  upon  which  the  will  is  intended 
to  take  effect  This  assumption  is  adapted,  as  we  have  seen, 
to  the  case  of  words  having  a  defined  legal  meaning;  but  in 
ordmary  cases  of  disputed  interpretation,  where  the  propriety 
of  one  sense  or  another  is,  upon  reading  the  words  alone,  a 
question  of  comparative  correctness  or  comparative  incorrect- 
ness of  language,  it  will  not  be  found  so  easy  to  separate  the 
consideration  of  the  words  from  all  regard  to  the  circumstances 
to  which  they  are  applicable.  The  object  of  extrinsic  evidence 
is  to  put  the  interpreter  in  the  same  situation  as  the  writer 
with  respect  to  knowledge  of  the  subject-matter.  Can  we 
say  with  certainty  whether  a  text  is  ambiguous  or  not,  or 
whether  this  or  that  is  the  natural  and  proper  sense  of  the 
words,  if  we  refiise  to  look  at  them  from  the  same  point  of 
view  firom  which  the  testator  regarded  them  t  In  practice  it 
will,  I  think,  be  found  to  be  more  usual,  and  in  most  cases 
almost  inevitable,  that  the  questions  of  the  propriety  of  this 
or  that  construction,  with  reference  to  the  ordinary  usage  of 
language,  and  of  the  suitableness  of  one  or  the  other  to  the 
circumstances,  should  be  taken  simultaneously  into  consider- 
ation, with  mutual  reference  to  each  other* 
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An  interpreter,  unimpeded  by  the  alleged  rule  that  the 
strict  and  primary  meaning  must,  if  sensible  with  reference 
to  extrinsic  circumstances,  be  inflexibly  adhered  to,  may  well 
consider  that  of  two  contending  constructions  the  one  is  more 
proper,  more  strictly  grammatical,  without  denying  that  the 
words  will  admit  the  other  signification:  he  may  also  perceive 
that  the  strictly  grammatical  sense  would  not,  if  adopted,  be 
altogether  ineffectual,  or  lead  to  an  absolutely  absurd  result ; 
but  the  greater  convenience  of  the  opposing  construction,  and 
its  more  perfect  harmony  with  the  conception  which  he  has 
formed  of  the  testator^s  plan,  may  convince  him  beyond 
doubt  that  the  less  proper  sense  of  the  words  is  the  true 
meaning  of  the  testator.  Is  it  expedient  that  he  should  be 
debarred  from  this  conclusion,  and  forced  to  adopt  the  sense 
most  in  accordance  with  grammatical  propriety,  provided  it  is 
not  altogether  incompatible  with  the  facts  ?  Is  this  supposed 
rule  of  the  English  law  in  fact  observed  by  our  own  courts  ? 
I  have  already  pointed  out  a  class  of  cases  in  which  it  appears 
to  hold  good.  In  order  to  show  how  far  it  is  practically 
applied  in  ordinary  cases  of  disputed  construction,  I  will  refer 
to  one  of  the  most  recent  cases  upon  the  interpretation  of 
wills  decided  by  the  highest  tribunal. 

In  the  case  o{  Abbott  y.MiddUton^  (a)  General  Carpenter  gave 
an  annuity  of  £2000  to  his  widow,  and  set  apart  out  of  his 
personal  property  a  sufficient  sum  to  provide  for  its  payment. 
He  then  directed  that,  on  the  widow's  death,  the  sum  so  set 
apart  should  become  the  property  of  his  son  George,  so  far  as 
he  should  receive  the  interest  during  his  life,  and  on  his 
demise  the  principal  sum  should  become  the  property  of  any 
child  or  children  he  might  have;  but  in  case  of  the  son  dying 
before  his  mother,  then  and  in  that  case  the  principal  sum 
was  to  be  divided  between  the  children  of  two  deceased 
daughters,  and  of  one  surviving  daughter  equally.  He  then 
gave  legacies  to  the  surviving  daughter  and  to  his  grand- 
children, and  he  appointed  his  son  residuary  legatee.  The 
sou  m^trried  after  the  date  of  the  will,  had  a  child,  and  died 
before  the  testator.    The  vridow  died  soon  afterwards ;  and 

(a)  7  House  of  Lords  Cases,  68. 
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the  question  arose  who  was  entitled  to  the  sum  set  i^uurt  to 
secure  the  annuity  of  £S000.  It  was  held  both  by  the 
Master  of  the  Bolls,  and  on  appeal,  in  the  House  of  Liords, 
that  the  child  of  the  son  was  entitled  to  the  fund,  the  gift  to 
the  daughters'  children  being  intended  only  to  take  effect  in 
case  the  son  died  before  his  mother  unthoiU  having  a  child. 

The  controversy  was  upon  the  meaning  of  the  clause  by 
which  it  was  expressed  that,  ii  ccue  of  tlie  ton  dying  before  hie 
mother,  the  principal  sum  provided  for  the  mother's  annuity 
should  be  divided  between  the  daughters'  children.    The 
event  contemplated  by  the  clause,  as  literally  construed,  had 
happened--rthe  son  had  died  before  his  mother.    The  re- 
mainder of  the  will  contained  nothiug  absolutely  inconsistent 
with  the  literal  construction ;  and  the  circumstances  of  the 
testator's  property  presented  no  difficulty  in  carrying  out  the 
provision  so  understood.    The  construction  which  prevailed 
depended  upon  an  inferential  interpretation,  in  which  the 
ciromnstances  of  the  testator,  as  determined  by  extrinsic 
evidence,  were  undoubtedly  elements  of  consideration.     The 
Lord  Chancellor,  Lord  Chelmsford,  made  use  of  the  argu- 
ment, that  the  residue  of  the  testator's  property,  as  it  existed 
at  the  date  of  the  will,  would  be  nearly  exhausted  by  the 
specific  legacies  and  the  annuity  fund,  so  that  the  residue 
alone  would  be  a  small  provision  for  the  son  and  his  family, 
(p.  82.)    Lord  St.  Leonards  disclaimed  any  argun>ent  founded 
upon  the  amount  of  the  testator's  personal  property ;  and  lays 
down  the  basis  of  his  interpretation  in  the  following  terms, 
(p.  94 :)  **  We  all  agree  about  the  general  rules  of  law  upon 
this  subject.    You  are  not  at  liberty  to  transpose,  to  add,  to 
subtract,  to  substitute  one  word  for  another,  or  to  take  a  con- 
fined  expression  and  enlarge  it  without  absolute  necessity. 
You  must  find  an  intention  upon  the  face  of  the  will  to 
authorize  you  to  do  so.     When  I  say  ^  upon  the  face  of  the 
will,'  you  are  by  settled  rules  of  law  at  liberty  to  place  your- 
self in  the  same  situation  in  which  the  testator  himself  stood. 
You  are  entitled  to  inquire  about  his  family,  and  the  position 
in  which  he  was  placed  with  regard  to  his  property."     The 
mode  in  which  these  facts  are  used  to  illustrate  the  scheme  of 
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the  teatatoi^B  will,  and  thereby  to  throw  a  light  upon  the  pro- 
bable intention  of  the  diaputed  claosey  appears  in  a  subsequent 
passage,  (p.  95 :)  ^^  Now  if  I  were  asked,  morally  speaking, 
what  the  intention  of  the  testator  was,  I  cannot  have  the 
slightest  doubt  about  it.  He  had  an  only  son  who  was  rather 
of  mature  age,  I  think  about  thirty-four.  He  was  at  a  time 
of  life  at  which  he  was  likely  to  marry,  and  likely  to  have  a 
family,  and  he  was  not  provided  for.  The  testator  had  two 
daughters  who  had  died,"  and  so  on.  If  the  sole  question 
had  been,  whether  the  clause  in  its  literal  acceptation  could 
or  could  not  take  effect,  the  circumstances  here  mentioned 
respecting  the  son  were  obviously  altogether  immaterial.  On 
the  other  hand,  Lords  Cranworth  and  Wensleydale  argued  in 
&vour  of  the  more  literal  sense,  upon  the  ground  (hat  the 
words  of  the  will  were  too  plain  to  admit  of  an  inferential  con- 
atructioa  The  principle  upon  which  he  relied  is  thus  stated 
by  Lord  Cranworth,  (p.  89 :)  "  Where,  by  acting  on  one  in- 
terpretation of  the  words  used,  we  are  driven  to  the  conclusion 
that  the  person  using  them  is  acting  capriciously,  without  any 
intelligible  motive,  contrary  to  the  ordinary  mode  in  which 
men  in  general  act  in  similar  cases ;  there,  if  the  language 
admits  of  tvH>  constructionSy  we  may  reasonably  and  properly 
adopt  that  which  avoids  these  anomalies,  even  though  the 
construction  adopted  is  not  the  most  obvious  or  the  most 
grammatically  accurate.  But  if  the  words  used  are  unambi- 
guous, they  cannot  be  departed  from  merely  because  they 
lead  to  consequences  which  we  consider  capricious,  or  even 
harsh  and  unreasonable.  Now,  in  this  case  there  is  no  ambi- 
guity in  the  words  used,  and  the  only  question  is,  whether  we 
can  discover  on  the  face  of  the  will  enough  to  enable  us  to 
say,  that  the  words  ^without  leaving  issue'  must  be  supplied.'* 
The  rule,  as  here  stated,  appears  to  me  well  calculated  to 
e3(hibit  the  impracticability  of  making  the  existence  of  an 
ambiguity  the  test  for  the  allowance  of  an  inferential  inter- 
pretation. A  clause  may  admit  of  a  construction  grammati-» 
cally  improper,  without  being  ambiguous ;  and,  on  the  other 
hand,  a  sentence  may  be  ambiguous,  and  yet  plainly  not 
admit  of  this  or  that  particular  construction.    In  the  case 
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before  the  court,  it  could  not  be  said  that  the  disputed  clause 
was  grammatically  ambiguous ;  and  yet  it  was  finally  held 
that  it  admitted  of  a  sense  which  was  certainly  diflferent  from 
the  primary  meaning  of  the  words.  Neither  can  it  be  said 
that  in  all  cases  in  which  a  logical  construction  is  confessedly 
applicable,  the  result  of  comparing  the  language  with  the 
facts  is  to  produce  an  ambiguity,  even  if  the  word  ambiguity 
is  used,  not  in  its  proper  sense,  but  merely  as  implying  an 
uncertainty  of  meaning.  An  expression  which,  read  by  itself 
is  unambiguous  in  one  sense,  may,  when  considered  in  con* 
nection  with  the  circumstances  in  which  the  author  stood,  be 
equally  clear  in  another  sense.  The  same  argument  which 
shows  the  first  signification  to  be  inadmissible,  may  convince 
the  mind  that  the  other  is  precisely  the  sense  intended.  It  is 
not  a  correct  analysis  of  the  process  of  interpretation  to  say^ 
that  the  interpreter  first  concludes  the  words  to  be  ambiguous 
and  then  begins  to  inquire  into  their  true  meaning. 

It  is  no  part  of  my  present  purpose  to  determine  what,  upon 
the  preponderance  of  authority,  is  the  present  rule  of  the 
English  law  respecting  the  admission  of  extrinsic  evidence  in 
aid  of  interpretation ;  or  whether  the  comparison  of  decisions 
will  furnish  the  practitioner  with  any  fixed  and  reliable  priii* 
ciple.  I  have  referred  to  the  opinions  of  the  Lords  in  AbhoU 
V.  MiddUtoriy  merely  with  the  view  of  showing  how  far  the 
rule — that  words  not  grammatically  ambiguous  must  neces* 
sarily  be  construed  in  their  primary  sense,  if,  when  so  under- 
stood, they  are  not  insensible  with  reference  to  extrinsic  cir- 
cumstances— is  inflexibly  maintained  in  our  own  practice. 

I  am  inclined  to  think  that,  in  ordinary  cases,  it  is  next  to 
impossible  to  shut  out  all  inference  of  intention  until  the  pos- 
sibility of  accepting  the  terms  in  their  literal  signification  has 
been  determined.  The  rule  which  excludes  an  inferential 
interpretation  of  an  unambiguous  text,  unless  the  primary 
sense  leads  to  an  inconsistency  or  absurdity,  is  found,  when 
liberally  construed,  to  proceed  upon  premises  which,  from  the 
nature  of  the  case,  are  at  the  outset  in  dispute.  First,  the 
words  of  the  text  must  be  shown  to  admit  only  of  one  mean- 
ing ;  or,  at  the  least,  not  to  be  intelligible  in  a  second  sense 
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Without  some  sacrifice  of  their  ordinary  signification  or  gram- 
matical constraction.  Secondly,  the  proper  sense  thus  ascer- 
tained must  be  in  harmony  with  the  context|  and  with  the 
entire  scheme  of  the  instrument.  Thirdly^  as  applied  to  the 
testator's  circumstances,  it  must  lead  to  no  absurdity  or 
glaring  improbability.  Now^  it  is  precisely  upon  these  three 
fields  that  the  battle  of  interpretation  is  fought ;  and  it  is  not 
until  the  contest  upon  these  points  is  decided,  that  it  is  clearly 
fieen  how  far  the  principle  is  fairly  applicable. 

Neither  can  I  concede  that  if  inferential  interpretation^ 
whether  founded  upon  intrinsic  or  upon  extrinsic  indicia  of 
intention,  is  thus  admitted  without  the  restraint  of  any  techni- 
cal rule,  the  principle  which  asserts  the  incontestable  autho- 
rity of  the  direct  evidence  of  intention,  furnished  by  the  text 
itself)  is  seriously  compromised.  The  words  are  still  the 
principal  index  of  intention  ;  and  their  ordinary  signification 
and  grammatical  construction  are  adopted,  unless  the  context 
and  collateral  circumstances  are  such  as  to  convince  the  inter- 
preter that  the  intended  meaning  was  otherwise,  Non  alUer 
a  signifieatione  verborum  receditur  guam  cum  manifestum  est 
aUud  BtnaUse  iestcOorem,  (a)  Can  we,  after  all,  adopt  any 
more  precise  formula,  without  risking  a  more  important  prin- 
ciple, and  sacrificing  the  spirit  to  the  letter! 

What  then,  it  may  be  asked,  is  the  limit  of  inferential  in- 
terpretation, if  the  primary  sense  of  words  is  to  be  abandoned 
upon  arguments  of  comparative  probability?  It  appears  to  me 
that  some  limits  are  fixed  by  the  very  object  of  the  work  of 
exposition,  which  is  not  to  determine  the  probable  wishes  of  a 
testator  respecting  the  disposition  of  his  property,  but  to  fix  the 
meaning  in  which  he  intended  his  words  to  be  understood. 
Hence,  as  a  general  rule,  mistakes  cannot  be  rectified  by  in- 
terpretation. A  mere  error  of  expression  may  be  disregarded 
if  the  intended  meaning  is  apparent.  But  an  omitted  provi- 
sion cannot  be  supplied.  Still  less  is  it  consistent  with  the 
duty  of  a  mere  interpreter  to  substitute,  for  a  gift  or  direction 
introduced  upon  a  misapprehension  of  facts,  that  provision 
which  the  testator  would  have  introduced  had  he  been  better 

(a)  Dig.,  lib,  32,  De  Leg.  lib.  8,  U  68« 
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infonned.  This  is  a  rule  which  has  not  been  alwmjs  attended  to 
in  onr  own  coorts.  There  is  a  well-known  case  (a)  in  which  a 
testator  gaye  a  legacy  of  part  of  his  stock  in  the  £4  per  cent 
annuities  of  the  Bank  of  England  It  appeared  that  the 
testator  had  not  at  the  date  of  the  will,  or  at  his  death,  any 
£4  per  cent  annuities.  It  was  also  shown  that  he  had 
formerly  held  that  stock,  but  had  sold  his  interest  in  it^  and 
had  invested  the  proceeds  in  Long  Annuities;  9fiA  his  attorney 
deposed  in  effect  that  the  testator  gave  him,  as  part  of  his 
instructions,  a  former  will  by  which  he  had  given  l^acies 
payable  out  of  £4  per  cent  stock,  and  that  the  testator,  not 
having  informed  the  deponent  that  he  had  sold  the  stock,  the 
deponent  prepared  the  will  as  if  the  investment  had  not  been 
changed.  The  Master  of  the  Rolls,  Lord  Alvanley,  held  the 
legatee  entitled  to  a  legacy  of  so  much  £4  per  cent,  stock  to 
be  purchased  out  of  the  general  personal  estate.  This  case 
has  frequently  been  canvassed  with  reference  to  the  question 
whether  the  extrinsic  evidence  was  properly  admisnble.  But 
the  more  important  objection  seems  to  be,  that  the  court 
direcdy  assumed  a  jurisdiction  to  rectify  a  mistake  in  the 
wilL  Upon  the  mere  question  of  int^retation  the  evidence 
was  of  a  nature  to  damage  the  legatee's  claint  If  it  could 
have  been  shown  that  the  testator  never  had  any  £4  per  cent, 
annuities,  one  may  conceive  a  case  being  made,  that  by  £4 
per  cent  stock  the  testator  really  meant  to  describe  an  aliquot 
part  (^  his  interest  in  the  Long  Annuities.  But  the  evidence 
received  was  fatal  to  such  a  case,  since  it  showed  that  by  £4 
per  cent,  annuities,  a  specific  stock  supposed  to  be  in  the 
testator*s  name  was  in  fact  intended.  And  the  court,  in 
decreeing  the  legatee  to  be  entitled  to  a  general  legacy  of  the 
amount  named,  manifestly  went  beyond  the  province  of  inter- 
pretation, and  introduced  into  the  will  a  provision  which  it 
would  have  contained  if  the  facts  had  been  present  to  the 
mind  of  the  testator  and  his  advisers. 

The  above  is  an  instance  of  a  testator  not  attending  to  facts 
actually  existing.  Difficulties  of  interpretation  more  fre- 
quently arise  in  consequence  of  the  events  after  the  date  of 

(a)  Sdwood  T.  Mildway^  3  Ves.  306.    liindgfnn  T.  LMffren,  9  Bea.  858. 
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the  will  being  different  from  those  contemplated  bj  the 
testator.  In  such  a  case  it  may  be  said  that  the  testator  had 
no  intention  specially  applicable  to  the  events  which  haye 
happened.  It  is  not  necessary,  however,  that  a  testator 
should  foresee  all  the  consequences  of  his  direction.  The  only 
question  for  the  interpreter  is,  whether  the  provision  logically 
includes  the  actual  case.  The  probability,  however  great, 
that  a  testator  would  have  qualified  a  clause  if  he  had  con- 
templated all  its  logical  consequences  in  the  actual  state  of 
circumstances,  is  not  a  sufficient  reason  for  refusing  to  give 
effect  to  it.  In  this  respect,  interpretation  as  here  under- 
Btood  differs  from  the  interpretation  of  laws,  as  practised  in 
the  Roman  system,  and  from  that  process  of  equity  which 
is  described  by  Aristotle  as  supplying  that  which  the  law- 
giver would  himself  have  said  if  he  had  been  present,  and 
the  rule  which  he  would  have  laid  down  if  he  had  known 
the  circumstances  (3  %otf  i  vcfiofsrfig  aMg  &v  i /«'o/  ixtT  ^a^6it¥  xai  f/ 

Again,  when  the  municipal  law  requires  a  written  expres- 
sion of  intention,  there  must  be  some  limit  as  to  the  amount 
of  cert^nty  with  which  the  intention  must  be  declared.  It 
is  not  easy  to  lay  down  a  definite  rule  upon  this  subject ;  but 
in  attempting  to  fix  the  amount  of  indulgence  which  ought 
to  be  allowed  to  the  imperfections  of  language,  it  appears 
equitable  that  the  rule  should  have  some  reference  to  the 
point  of  view  for  which  the  words  are  regarded  by  the  tes- 
tator. An  expression  may,  with  a  certain  amount  of  informar- 
tion,  appear  dbtinct,  which,  to  a  person  possessing  either  a 
greater  or  a  less  knowledge  of  the  circumstances,  would  be 
vague  and  uncertain.  There  is  no  hardship  in  requiring  such 
a  declaration  of  intention  as  would  convey  a  reasonably  dis- 
tinct meaning  to  a  person  in  the  testator's  own  position.  If 
a  testator  directs  ^^  that  some  part  of  his  property  *'  shall  be 
given  to  A,  or  devises  his  estate  to  ''  one  of  the  several  sons 
of  B,''  the  declaration  of  intention  is  imperfect  from  the  tes- 
tator^s  own  point  of  view;  and  if  any  inference,  founded 
either  on  direct  or  indirect  indicia  of  intention,  is  allowed  to 

<a)  Ethic  Nioom.  E«  14. 
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show  what  part  of  the  property,  or  which  son  was  intended, 
the  wUl  would  be  completed  as  weU  as  expounded  hj  the 
interpreter. 

I  cannot  close  these  imperfect  observations  upon  the  use  of 
extrinsic  evidence  in  aid  of  interpretation,  without  referring 
shortly  to  the  maxim  so  often  cited  respecting  latent  ambi- 
guitiesy  and  to  Lord  Bacon's  well-known  commentary  on  it. 

We  should  commit  an  injustice  to  the  memory  of  our  great 
lawyer  and  philosopher,  if  we  looked  upon  this  valuable  frag- 
ment as  if  it  purported  to  be  a  complete  dissertation  upon  the 
use  of  extrinsic  evidence  in  the  judicial  interpretation  of  legal 
instruments.  The  commentary  is  to  be  found  in  the  tract 
entitled,  a  *^  Collection  of  some  of  the  principal  Rules  and 
Maxims  of  the  Common  Law,  with  their  Latitude  and  Extent," 
the  object  of  which  appears  to  be,  both  by  the  author's  pre- 
face and  by  the  method  pursued  under  every  head,  to  illustrate, 
principally  by  examples,  the  true  application  of  the  received 
maxims.  ^*  Whereas  these  rules,"  he  says  in  hm  preface, 
''  are  some  of  them  ordinary  and  vulgar,  that  now  serve  but  for 
grounds  and  plain  songs  to  the  more  shallow  and  impertinent 
sort  of  arguments ;  yet,  nevertheless,  I  have  not  affected  to 
neglect  them,  but  having  chosen  out  of  them  such  as  I  thought 
good,  I  have  reduced  them  to  a  true  application,  limiting  and 
defining  their  bounds,  that  they  may  not  be  read  upon  at 
large,  but  restrained  to  point  of  difference :  for  as,  both  in 
the  law  and  other  sciences,  the  handling  of  questions  by  com- 
monplace, without  aim  or  application,  is  the  weakest;  so 
yet,  nevertheless,  many  common  principles  and  generalities 
are  not  to  be  contemned  if  they  be  well  derived  and  deduced 
into  particulars,  and  their  limits  and  exclusions  duly  assigned." 

The  twenty-fifth  and  last  maxim  illustrated  by  Bacon's 
comments,  is  that  which  relates  to  our  present  subject  Am- 
biguitaa  verborum  UUens  verijicatione  suppletur;  nam  quod  ex 
facto  oritur  ambiguum  verijicatione  facH  tollitur.  Upon  thb 
text  Bacon  proceeds  in  his  usual  method ;  first  pointing  out 
the  distinctions  involved  in  the  maxim  itself,  and  then  add- 
ing such  farther  distinctions  as  occur  in  the  application  of 
the  rule  to  practice,  and  illustrating  each  branch  of  his  divi^ 
sion  by  one  or  more  examples. 
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'  Before  stating,  shortly,  the  substance  of  BacOn's  observa-* 
tionS|  it  U  worth  while  to  observe  that  the  immediate  subjecti 
both  of  the  maxim  and  of  the  commentary,  is  not  evidence, 
but  pleading ;  and  although,  no  doubt,  the  pleadings  would 
guide  the  judge  as  to  the  issues  upon  which  evidence  would 
be  received,  they  would  not  necessarily  determine  tlie  nature 
of  the  evidence  admissible  upon  each  issue. 

Bacon  first  states  the  distinction  between  patent  and 
latent  ambiguities,  defining  a  patent  ambiguity  to  be  that 
which  appears  to  be  ambiguous  upon  the  deed  or  instrument. 
He  then  lays  down  the  rule  that  a  patent  ambiguity  is  never 
holpeii  by  averment — a  rule  which  he  refers  to  the  general 
principle,  that  *^  the  law  will  not  mingle  matter  of  speciality 
which  is  of  the  higher  account,  with  matter  of  averment  which 
is  of  inferior  account  in  law."  Two  examples  are  given  of  a 
patent  ambiguity.  The  first  is  a  grant '  to  J.  D.  and  J.  S. 
and  the  heirs,'  (/.  jD.  et  L  8.  et  hcBredibm,)  The  other  is  "  an 
wooLhigmtf  of  referencey^  where,  after  more  than  one  grantee  or 
devisee  has  been  mentioned,  a  proviso  is  added  respecting  a 
grantee  or  devisee  who  is  referred  to  only  by  the  pronoun  of 
the  third  person :  "  Provided  that  if  he,"  or  "  they,"  &c. 

It  may  be  noticed  that  the  first  example,  if  considered  as 
an.  dmhiguity  in  the  proper  sense  of  the  term,  is  also  an  ambi- 
guity of  reference  ;  the  word  hcBredtbua  may  refer  to  either  of 
the  grantees,  or  to  both  of  them.  But  it  may  also  be  taken 
as  an  example  of  an  uncertainty  arising  from  an  incomplete 
expression,  equivalent  in  effect  to  the  omission  of  a  name 
which  ought  to  have  been  inserted. 

In  dismissing  the  subject  of  patent  ambiguity,  Bacon  takes 
occasion  to  point  out  that  there  are  some  cases  of  uncertainty 
in  the  subject-matter  of  a  grant  which  may  be  cured  by  elec- 
tion of  the  grantee.  This  he  illustrates  by  examples,  ^^  as  if 
I  grant  ten  acres  of  wood  in  Sale  when  I  have  an  hundred 
acres ;  "  or  if  I  recite  that  I  have  two  tenements  in  St  Dun- 
■tan's,  and  lease  to  you  unvm  tenementum.  These  cases  are 
introduced  in  accordance  with  the  author^s  plan  of  pointing 
out  where  his  maxims  do  not  apply,  as  well  as  where  they  do. 
Jt  is  obvious  that  the  cases  in  which  a  grantee  or  devisee  has 
an  election,  have  no  analogy  to  the  other  cases  which  he  is- 

2b 
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AiBcumng^  nnee  the  uncertaintj  as  to  the  safcjeetHiiatter 
arises  from  the  nature  of  right  conferred,  and  not  from  any 
doubtasto  what  the  ri0;fat  is^orfrom  anjamUgoityin  the  hin« 
goage  which  confers  it* 

In  treating  of  latent  amUgoities,  Bacon  distingmshed  two 
kinds,  one  which  he  calls  the  case  of  equiTocation,  where  one 
appellation  doth  denominate  divers  things,  as  a  grant  of  the 
manor  of  S.,  where  the  grantor  has  a  manor  of  North  S.  and 
a  manor  of  South  S. ;  and  the  other  the  case  of  variancei 
where  the  same  thing  is  called  bj  divers  names.  The  f<Himer, 
he  says;  is  holpen  by  averment  of  intention,  the  latter  not  by 
averment  of  intention,  bnt  by  averment  of  other  facts  con* 
ceming  the  alleged  sabjectnoiatter.  ^'For,  in  the  case  of 
equivocation,  the  general  intent  includes  both  the  special,  and 
therefore  stands  with  the  words  ;  but  so  it  is  not  in  variance, 
and  therefore  the  averment  must  be  of  matters  that  do  endure 
quantity  (a)  and  not  intention/' 

The  example  by  which  the  author  illustrates  *^  the  case  of 
variance/'  is  that  of  a  misnomer  of  a  corporation ;  as  a  gift 
to  Christ  Church  in  Oxford^  or  Christ  Church  in  the  pre- 
cinct of  Oxford,  where  the  name  of  the  corporation  is 
^^Ecclesia  Christt  in  Universitate  Oxford."  This  class 
appears  to  include  every  kind  of  imperfect  or  incorrect  de- 
scription, not  belonging  on  the  one  hand  to  the  head  of 
equivocal  appellations,  nor  on  the  other  to  that  of  patent 
ambiguities.  Hence  it  would  seem  that,  according  to  the 
doctrine  of  Lord  Bacon,  in  every  case  of  imperfect  or  inade- 
quate description,  facts  concerning  the  alleged  snbject*matter 
may  be  pleaded;  and  that  in  the  case  of  an  equivocal  descrip- 
tion, a  further  averment  directed  immediately  to  the  question 
of  intention  is  allowable. 

The  above  account  of  Lord  Bacon*s  commentary  upon 
latent  and  patent  ambiguities  (which,  so  far  as  regards  the 
several  matters  touched  upon  by  the  author,  omits  nothing), 
may  serve  to  assist  in  the  inquiry,  how  far  the  rdes  com- 
mented on  by  Lord  Bacon  ought  to  be  regarded  as  governing 
the  use  of  extrinsic  evidence  in  aid  of  interpretatioa 

(d)  For  the  words  '  indure  qosntlty  *  the  last  edition  of  Bacon's  works 
■uggiatt  ths  reading '  indiioe  certaiatjf .' 
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*  It  ghotdd  be  Aoticed,  in  the  first  place,  that  the  four  things 
here  treated  of  under  the  name  of  ambiguities,  have  very 
little  in  common*  The  first  is  an  uncertainty,  arising  from  an 
expression  of  intention  manifestly  incomplete,  possibly  from 
an  incompleteness  in  the  volition  itself.  The  second  is  the 
case  of  election,  where  the  doubt  arises  not  from  any  uncer- 
tainty of  expression,  but  from  the  nature  of  the  right  con- 
ferredi  The  third  is  an  ambiguity  in  the  primary  sense  of 
the  word,  arising  from  the  use  of  a  term  equally  applicable  to 
two  objects  (vox  equivaca).  The  fourth  is  a  mere  inaccuracy 
of  language,  which  does  not  necessarily  involve  either  ambi- 
guity or  uncertainty* 

With  respect  to  the  reasons  upon  which  the  rules  of  plead* 
ing  laid  down  by  Bacon  are  supported,  h  is  scarcely  necessary 
to  observe  how  extremely  technical  and  far-fetched  much  of 
the  reasoning  is.  It  is  admissible  to  plead  that  by  the  manor 
of  S.  was  intended,  not  North  S.  but  South  S. ;  but  it  is  not 
admissible  to  plead  that  by  the  words,  **  Christ  Church  in  the 
precinct  of  Oxford"  was  intended  the  corporation  properly 
known  as  "Christ  Church  in  the  University  of  Oxford.*' 
And  why?  Because,  in  the  first  case,  it  is  said  that  the 
intention  pleaded  is  consistent  with  the  words,  in  the  other  it 
would  not  be  so.  Still,  it  is  allowable  to  show  by  collateral 
facts,  that  the  precinct  of  Oxford  and  the  University  of 
Oxford  are  identical  But  for  what  purpose  are  these  facts 
produced  upon  a  question  of  interpretation,  except  to  prove 
thai  the  intention  of  the  parties  was  that  the  grant  should 
accrue  to  the  benefit  of  the  corporation,  and  that  such  an 
intention  is  consbtent  with  the  words?  It  is  obvious,  that  in 
both  cases  it  is  the  intended  meaning  of  the  words  which  is  in 
issue,  in  whatever  way  the  pleas  may  be  expressed. 

The  distinction  between  pleading  the  intention  and  plead* 
ing  other  special  matter,  appears,  I  think,  fcfr  the  first  time 
in  Bacon's  Commentary.  At  least,  I  cannot  find  any  trace 
of  it  in  the  earlier  authorities.  The  result  would  certainly 
appear  to  be,  that  under  die  one  plea  direct  evidence  of  in* 
tentipn  might  be  produced,  but  under  the  other  the  evidence 
must  be  confined  to  the  special  matjter  pleaded.    And  what- 
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ever  may  be  thought  of  the  reasoning  upon  which  the  db* 
tinction  is  said  to  be  founded,  the  practical  effect  of  this  rule 
may  be  to  call  in  the  aid  of  direct  evidence  of  intention  in  a 
small  class  of  cases  in  wluch  it  may  seem  to  be  specially 
needed*  It  is  remarkable  that,  in  the  case  irom  which 
Bacon's  example  of  a  grant  of  the  manor  of  S.  by  one  having 
two  manors  of  the  name,  is  borrowed ;  the  plea  which,  after 
a  long  discussion,  was  admitted,  was  not  addressed  to  the 
question  of  intention  directly,  but  to  collateral  facts  bearing 
indirectly  upon  the  meaning  of  the  words.  The  case  is  cited 
also  by  Plowden  and  by  Coke,  and  occurs  in  the  Year  Book 
of  12  Hen.  VII.  The  tenant,  to  a  writ  oi fieri  facias  to  have 
execution  of  a  fine  of  the  manor  of  Sower,  pleaded  another 
fine  of  the  manor  of  Sower,  levied  to  his  ancestor.  The 
replication  of  the  demandant,  as  amended,  after  a  long  debate 
in  court,  set  forth  that  there  were  two  manors  of  North 
Sower  and  South  Sower,  in  the  same  county  of  Devon,  and 
that  each  of  them  was  also  known  by  the  name  of  Sower 
alone,  and  that  the  fine  of  which  execution  was  sued,  was 
levied  of  the  manor  of  North  Sower  by  the  name  of  Sower, 
and  that  the  fine  pleaded  in  bar  was  levied  of  the  manor  of 
South  Sower  by  the  name  of  Sower,  and  so  the  manor 
demanded  was  not  comprised  in  the  last-named  fine.  And 
Chief-Justice  Montague,  referring  to  the  same  case  in  Part* 
ridge  v.  Strange,  reported  in  Plowden's  Commentaries  (a), 
sums  up  the  effect  of  it  as  follows : — ^'  If  I  have  two  manors 
of  D.,  and  levy  a  fine  of  the  manor  of  D.,  circumatanees  may 
be  given  in  evidence  to  prove  what  manor  I  intend,  as 
appears  in  12  H«  7.'' 

In  judging  of  the  value  of  the  distinction  between  latent 
and  patent  ambiguities  as  bearing  upon  the  admission  of  ex- 
trinsic evidence,  it  should  be  observed  that  the  principle  of 
law  which  refuses  to  allow  an  uncertain  or  imperfect  expres- 
sion of  volition,  contained  in  a  solemn  instrument  to  be  com- 
pleted by  oral  evidence  of  intention,  applies  not  only  where 
the  uncertainty  is  patent  upon  the  mere  reading  of  the  deed 
itself,  but  equally  where  the  uncertainty  is  disclosed  by  the 

(a).Pi  77,  S5, 
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comparison  of  the  description  with  facts.  For  the  question, 
whether  a  description  is  or  is  not  incomplete  or  uncertain, 
frequently  depends  upon  facts  which  can  be  known  only  by 
extrinsic  evidence*  Suppose  a  testator  to  devise  land  to 
"  the  Bon  of  John  Wood  of  Wood  House/'  If  John  Wood 
had  at  the  date  of  the  will  one  son  only,  the  description  of 
the  devisee  is  unambiguous ;  so  if  he  had  several  sons,  but 
one  only  was  known  to  the  testator,  and  was  supposed  by 
him  to  be  an  only  son,  the  expression,  though  in  itself  am- 
biguous, is  shown  to  be  unambiguous  to  the  testator^  and  it 
is  conceived  must  therefore  be  treated  as  unambiguous  by 
the  interpreter.  But  if  it  be  proved  that  John  Wood  had 
several  sons,  and  this  fact  was  known  to  the  testator,  an  am- 
biguity is  established  upon  extrinsic  evidence  analogous  to 
Bacon's  first  instance  of  a  patent  ambiguity.  And  I  con- 
ceive that  the  principle  applied  by  him  to  that  case  would 
be  no  less  applicable  here,  and  that  no  averment  or  evi- 
dence ought  to  be  admitted  to  which  son  the  land  was 
intended  to  be  given.  The  case  is,  in  effect,  the  same 
as  that  put  by  Lord  Coke  in  Edward  Altham's  case :  (a)  *^  If 
a  man,  by  deed,  gives  goods  to  one  of  the  sons  of  J.  S.,  wlio 
has  divers  sons,  here  he  shall  not  aver  which  son  he  intended, 
for  by  judgment  in  law  upon  this  deed,  the  gift  is  void  of  un- 
certainty, which  cannot  be  supplied  by  averment ; "  where 
Coke's  statement  appears  to  imply  that  it  was  a  matter  to  be 
shown,  independently  of  the  deed,  whether  J.  S.  had  in  fact 
more  than  one  son.  Agaio,  suppose  a  testator  to  devise  in 
the  following  terms:  "Whereas  my  two  sons,  John  and 
Bichard,  are  both  deceased,  without  leaving  male  issue,  I  de- 
vise all  my  lands  to  his  daughter.  If  one  only  of  the  sons 
left  a  daughter,  the  devisee  is  sufficiently  ascertained  by  the 
words.  But  if  there  were  daughters  of  both  the  sons,  the 
ease  presents  an  ambiguity  of  reference  which  is  not  distin- 
guishable in  principle  from  Bacon's  second  example.  It  will 
have  been  observed  that  in  all  his  illustrations  of  patent  and 
latent  ambiguities.  Bacon  confines  himself  to  doubts,  arising 
in  the  identification  of  the  persons  or  things  named  or  re- 

(<b)  8  Rpp.,  308. 
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ferred  to  in  deeds.  It  is  an  obvious  remark,  that  difficulties 
of  interpretation  arise  as  frequently  in  determining  what  are 
a  testator^B  intentions  respecting  an  aacerttuned  subject,  as  in 
ascertaining  the  subject  itself.  The  existence  of  an  obscurity 
of  this  kind  may  sometimes  be  apparent  upon  reading  the 
instrument,  and  sometimes  may  be  developed  by  that  evidence 
of  which  the  mere  identification  of  the  subject-matter  neces- 
sitates the  production.  It  would,  perhaps,  be  pressing  Bacon's 
propositions  further  than  his  examples  warranty  if  we  con- 
cluded upon  bis  authority,  that  in  the  former  case  the  inter- 
preter has  no  alternative  but  to  reject  the  clause  for  uncer- 
tainty ;  while,  in  the  latter,  he  may  have  recourse  to  extrinde 
evidence  of  the  testator's  intention. 

I  venture,  with  great  deference,  to  express  the  opinion,  that 
neither  the  received  maxim,  respecting  latent  ambiguities, 
nor  Bacon's  admirable  commentary  on  it,  furnish  any  adequate 
guide  to  the  legitimate  use  of  extrinsic  evidence  in  aid  of 
interpretation. 

In  the  observations  which  I  have  read  to  the  society,  I  have 
avoided  involving  myself  in  the  question,  what,  according  to 
decided  cases,  is  the  practice  of  the  English  law.  I  am  per- 
suaded that  it  will  not  be  in  the  power  of  any  writer  to  draw 
a  satisfactory  rule  from  the  decisions  of  our  tribunals,  until 
the  subject  has  been  more  freely  c<msidered  with  reference 
to  convenience  as  well  as  to  authority*  And  in  dealing  with 
the  question  on  this  ground,  I  am  conscious  that  I  have  don^ 
more  to  exhibit  the  difficulties  of  the  subject  than  to  contri- 
bute to  solve  them. 
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XX— THE  TAXATION  OF  SUITORS. 
Br  S.  MABTIN  LEAKE,  Esq. 

{Read  December,  17(A,  1860.) 

I  BAYS  been  induced  to  bring  this  subject  before  the  So- 
ciety, in  consequence  of  several  opinions  recently  expressed 
upon  it  M  a  ground  for  important  practical  conclusions — not 
having  any  new  theory  to  propound,  but  wishing  to  suggest 
that  it  would  be  expedient  to  come  to  a  clear  understanding 
as  to  the  precise  nature  of  the  doctrines  involved  in  the  term 
''  taxation  of  suitors/'  and  that  some  points  connected  there- 
with may  be  susceptible  of  a  more  minute  development  than 
they  have  as  yet  received. 

In  the  report  on  the  concentration  of  the  courts  recently 
presented  to  Parliamenti  the  Vice-Chancellor  Wood,  one  of 
the  commissioners,  expresses  his  opinion  as  follows: — ^^I 
entertain  a  strong  opinion  that  all  courts  for  the  administration 
of  justice  should  be  supported  by  general  taxation,  and  that 
the  ^otection  of  property  requires  that  the  maintenance  of 
civil  tribunals,  ne  less  than  the  polioe  and  military  force  of 
the  country,  should  be  a  public  burden.  EQtherto,  however, 
this  principle  has  not  be^i  generally  admitted,  and  the  courts 
have,  more  or  less,  been  supported  by  a  tax  on  the  suitors  of 
each  court  in  the  shape  of  fees/'  The  Master  of  the  Rolls, 
in  giving  evidence  before  the  same  commission,  states  his  opi- 
nion to  a  similar  effect : — ^^  It  is,  in  my  o^ion,  the  duty  of 
the  country  to  provide  for  the  administration  of  justice  with- 
out the  slightest  expense  to  the  suitors.  In  that  respect,  I 
go  to  the  full  extent  of  the  speculations  of  Mr.  Jeremy  Benr 
tham,  but  I  am  also  satisfied  that  you  will  not  at  present 
induce  the  country  to  do  it."  These  opinions  lead  the  hol- 
ders of  them  to  the  oonclusbn  that  the  most  appropriate 
application  of  a  large  sum  of  money  now  held  by  the  Court 
of  Chancery,  called  ihe  Suitors'  Brofit  Fund,  would  be  to 
relieve  the  suitors  in  that  court  from  the  payment  of  fees — a 
oonclusiop  which  I  here  refer  to  only  for  th^  purpose  of  point* 
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ing  it  out  as  a  strong  illustration  of  the  important  practical 
ends  to  which  the  doctrine  in  question  may  be  made 
subservient. 

On  the  other  hand,  in  the  discussion  which  arose  in  the 
last  session  of  Parliament  on  the  vote  for  the  county  courts, 
much  disapprobation  was  expressed  at  the  large  proportion 
-of  the  expense  of  those  courts  which  was  thrown  upon  the 
country ;  and  complaint  was  made  that  the  funds  thus  de- 
voted to  the  aid  of  litigation  were  diverted  to  other  purposesi 
and  that  these  courts  were  used  systematically  by  loan  so- 
cieties, hawkers,  and  others,  for  the  mere  purpose  of  collecting 
their  debts,  instead  of  employing  regular  paid  agents  for  that 
purpose ;  and  some  measures  were  even  suggested  as  expe- 
dient for  limiting  the  facilities  for  the  recovery  of  small  debts. 

Bentham's  well-known  ^^  Protest  against  Law  Taxes," 
which,  I  presume,  contains  the  speculations  referred  to  by  the 
Master  of  the  Eolls,  is  directed  exclusively  against  impositions 
on  judicial  proceedings  for  revenue  purposes,  and  makes  no 
reference  to  fees  imposed  upon  any  other  grounds  or  for  any 
other  purposes ;  whereas  the  opinions  first  above  quoted 
maintain  a  complete  exemption  of  the  suitor  from  all  contri- 
bution towards  the  costs  of  administering  justice.  The 
justice  and  expediency  of  the  imposition  of  taxes  for  purposes 
of  revenue,  depend  upon  fiscal  rather  than  juridical  consider- 
ations, and  are  discussed  by  Bentham  chiefiy  in  that  light 
lie  explains  how  the  tax  on  law  proceedings  infringes  nearly 
all  the  conditions  which,  according  to  political  economists,  a 
tax  for  revenue  purposes  should  satisfy.  It  falls  at  the  roost 
unfavourable  moment,  when  the  tax-payer  is  already  depri- 
ved of  some  property  or  right,  or  subjected  to  other  claims. 
It  is  uncertain  both  in  time  of  incidence  and  in  amount,  and 
cannot  at  all  be  foreseen  or  provided  against.  The  penalty  for 
non-payment  is  a  total  denial  of  justice,  carrying  with  it  con* 
sequences  quite  incommensurate  and  incongruous  with  the 
default  in  payment.  Its  only  fiscal  virtue  is  fiu^ility  of  col- 
lection ;  it  executes  itself,  and  gives  no  room  for  evasion  or 
smuggling.  Bentham  further  urges  many  other  arguments 
on  ground9  of  expediency  againat  the  tax,  and  exposes  the 
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fallacy  of  the  common  arguments  in  its  favour.    I  need  not 
liere  refer  to  the  "Protest"  further  than  to  point  out  the  exact 
nature  of  its  object,  and  of  the  chief  arguments  there  used, 
ia  order  to  distinguish  them  at  the  outset  from  the  different 
objects  and  views  proposed  for  discussion  in  this  paper,  to 
which  they  appear  to  me  to  have  no  application.    In  Ben- 
tham's  time,  the  term  taxation  of  suitors  was  far  more  plain 
and  significant  than  it  is  at  the  present  day,  importing  then 
an  actual  profit  to  the  State  at  the  expense  of  the  suitor. 
Fees  on  law  proceedings  were  very  burdensome  in  all  cases, 
and,  there  being  no  effective  small  debts  courts,  fell  with  an 
equal  burden  upon  all  actions,  whatever  was  the  amount  in 
dispute.    It  was  then  computed  that  the  expense  of  carrying 
through  an  action  was,  at  the  lowest  rate,  not  less  than  £24 
on  the  plaintiff's  side  alone.     In  the  case  of  small  debts,  the 
charge  for  fees  so  far  exceeded  the  fair  remuneration  for  the 
benefits  conferred  by  the  court,  as  to  leave  a  large  balance 
to  be  devoted  to  other  purposes,  and  was  thus  equivalent  to 
taxation  in  the  strictest  sense  of  the  term.     In  this  broad 
light  the  system  was  regarded  by  Bentham,  and  protested 
against  with  vigour  and  success.    The  diffusion  of  his  doc- 
trines brought  about  a  great  curtailment  and  diminution  of 
fees  of  all  kinds,  and  probably  conduced  in  a  great  degree  to 
the  estabhshroent  at  a  later  date  of  an  efiScient  system  of 
courts  for  the  recovery  of  small  debts,  conducted  upon  a  sim- 
ple procedure,  and  in  which  the  fees  are  proportionate  to  the 
amount  in  dispute. 

Bentham's  "  Protest "  has,  I  believe,  been  generally  con- 
sidered as  conclusive  on  the  fiscal  question  of  raising  revenue 
from  law  proceedings ;  and  probably  no  Chancellor  of  the 
Exchequer  at  the  present  day  would  think  of  reverting  to  liti- 
gation as  a  subject  of  taxation.  Fees,  however,  still  continue 
to  be  exacted  in  all  courts,  and  not  without  a  general  feeling 
that  fees  to  some  extent  ought  to  be  exacted,  and  are  justifiable^ 
at  least  without  any  strong  feeling  to  the  contrary.  This 
could  hardly  be  the  case  if  arguments,  as  conclusive  as  those 
used  by  Bentham  in  his  "  Protest,"  were  equally  applicable  to 
bU  payments  of  the  kind^  with  whatever  view  and  for  what* 
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ever  purpose,  they  may  be  imposecL  The  term  taxation  of 
suitors  is  Tague,  in  not  clearly  conveying  the  purpose  for 
which  the  tax  is  levied.  As  there  are  various  purposes  for 
which  the  tax  may  be  levied,  and  various  grounds  on  which 
it  may  be  supported,  it  seems  necessary  to  inquire  further 
whether  taxation  of  8uit<H«  may  not  be  justifiable  for  some 
special  purposes,  though  unjustifiable  for  others  ;  and  whether 
some  proceedings  in  lawsuits  may  not  properiy  be  chaiged 
upon  the  suitors,  though  others  may  not  Entirely  agreeing 
with  Bentham,  that  law  proceedings  are  not  a  proper  subject 
for  taxation  for  the  general  purposes  of  the  revenue,  the 
question  appears  to  me  still  to  remain,  whether  some  payments 
for  some  proceedings  in  actions  may  not  fairly  be  demanded ; 
and  I  propose  on  the  present  occasion  to  put  the  question  in 
the  more  definite  form,  whether  the  taxation  of  suitors  is  jus- 
tifiable for  the  limited  purpose  of  maintaining  the  judicial 
establishments  used  by  the  suitors?  Ought  the  courts  of  jus- 
tice, with  their  appendent  executive  offices,  to  be  provided  by 
the  State  gratuitously  to  the  suitors ;  or  ought  the  suitors  to 
bear  some,  and  if  so,  what  share  of  the  expense  ?  The  first 
step  towards  the  solution  of  these  questions  seems  to  be,  to 
determine  the  exact  nature  of  the  relation  between  the  ad- 
ministration of  justice  and  the  application  for  it — the  court 
and  the  suitors-^with  a  view  to  appreciate  justly  what  it  is  the 
latter  are  called  upon  to  pay  for,  and  upon  what  terms  they 
receive  it  The  determination  of  this  relation  must  be  sought 
in  the  general  nature  of  the  proceedings  in  all  lit^ation. 

A  lawsuit,  properiy  so  called,  may  be  described  briefly  as 
a  claim  by  one  party  against  another  who  repudiates  it;  an 
appeal  to  the  court  to  enfcxrce  it ;  inquiry  by  the  court  into 
the  matter  in  difiference ;  judgment  by  the  court,  followed  by 
compulsory  execution.  In  such  a  trajisaction  there  are  three 
distinct  parties  involved,  the  plaintiff,  the  defendant,  and  the 
court — in  the  language  of  the  civil  law,  aciorp  rei/s,  axxd  jud€ss, 
including  here,  however,  in  the  term  court,  all  the  share  con- 
tributed by  the  Stato,  by  means  of  judicial  or  executive  ofi^ 
cers,  in  the  progress  of  a  lawsuit  Each  of  these  parties  has 
ixiB  peculiar  part  to  perform :  the  plaintiff,  to  prefer  his  daim 
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id  the  prescribed  form  and  to  support  it  hj  all  means  in  fais 
power ;  the  defendant,  to  state  and  maintain  his  case  in 
answer ;  the  court,  to  decide  between  them,  and  regulate  the 
proceedings  generally.  Each  party  has  to  expend  time  and 
labour  in  performing  his  share  in  the  proceedings ;  and  the 
costs  may  accordingly  be  considered  as  incurred  by  these 
parties^  correspondmgly  to  their  respective  expenditure  of 
time  and  labour;  and  we  may  call  them,  for  the  sake  of  con-* 
venience,  the  costs  of  the  plaintiff,  of  the  defendant,  and  of 
the  court.  The  question  then  of  the  incidence  of  the  costs  of 
the  court,  as  between  the  court  and  the  parties,  becomes  the 
question  here  proposed  for  discussion^ 

It  will  be  found  useful  to  touch  briefly  upon  the  other  ques- 
.tions  which  arise  as  to  the  distribution  of  the  costs  between 
these  parties,  with  the  yiew  to  distmguish  them  clearly  from 
the  question  in  hand,  and  to  avoid  confusion  by  assigning  the 
proper  place  and  limits  to  the  familiar  maxims  fmd  principles 
connected  with  the  subject.  These  are,  then,  the  questions  as 
to  the  costs  of  the  plaintiff  and  defendant  as  between  them- 
selves ;  as  to  the  costs  of  the  court  as  between  the  plaintiff  and 
defendant ;  as  to  the  costs  of  the  plaintiff  and  defendant  as 
between  them  and  the  court — all  which  phases  of  the  general 
question  of  costs  are  quite  unconnected  with  the  present,  and 
may  be  dismissed  in  a  few  words. 

The  costs  of  the  plaintiff  and  defendant  as  between  them^ 
selves  are  regulated  by  the  well<>kno¥m  rule  that  the  loser  pays 
-costs  to  the  winner.  It  was  the  practice  of  our  common  law 
to  compute  the  costs  of  a  successful  plaintiff  as  part  of  his 
damages,  which  he  recovered  against  the  defendant — ^a  practice 
which  received  a  legislative  recognition  in  the  Statute  of 
Gloucester.  The  right  of  a  successful  defendant  to  his  costs 
pgfunst  the  plaintiff  was  not  recognised  until  the  statute  of 
Henry  VIII.,  since  when  we  may  be  said  to  follow  strietly  the 
fiomati  maxim,  vietus  victeri  in  impm9ia  orndstrmandus  e$t 
The  general  rule,  however,  is  occasionally  modiAed  by  a 
disoreUonary  power,  which  the  court  exercises  over  the  coats 
in  some  instances. 
^  The  ipoidwee  of  the  goats  of  the  court  as  between  the  ph&inr 
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tiff  and  defendant  follows  the  same  general  rule.  The  rule, 
indeed,  includes  all  the  costs  which  the  successful  party  is  put 
to,  whether  incurred  in  his  own  behalf,  or  imposed  upon  him  by 
the  court ;  so  that,  where  the  court  makes  the  suitor  pay  for  it« 
services  in  the  first  instance,  the  successful  suitor  is  reimbursed 
ultimately  by  the  unsuccessful  one,  who  is  thus  made  to  pay 
the  costs  of  the  whole  proceedings,  both  of  the  succesdTal 
suitor  and  of  the  court  In  such  case,  however,  if  the  unsuc- 
cessful suitor  becomes  insolvent,  the  successful  suitor  fails  to 
recover  his  costs,  and  the  costs  of  the  court  in  part  fall  upon 
him — that  is  to  say,  the  loier  ultimately  pays  all  the  costs  of 
the  court,  but  the  winner  guarantees  to  the  court  his  share  of 
them  by  prepayment.  Thus,  as  between  the  court  and  the 
suitors,  the  maxim  that  the  loser  pays  costs  has  no  application. 
The  question  respecting  the  costs  of  the  suitors,  as  between 
the  suitors  and  the  court,  does  not  appear  to  have  ever  raised 
any  difficulty*  Though  it  has  been  strongly  maintained  that 
the  court  should  pay  its  own  costs,  aud  should  charge  nothing 
to  the  suitors,  or  at  least  to  the  successful  one,  for  its  intervene 
tion,  I  am  not  aware  that  it  has  ever  been  seriously  considered 
that  the  suitor,  though  successful,  had  any  claim  against  the 
court  for  indemnity  against  his  own  peculiar  expenses ;  that  is, 
that  it  is  the  duty  of  the  country  to  conduct  the  litigation  of  the 
suitor  entirely  at  the  public  expense.  Indeed,  there  would  be 
the  greatest  difficulty,  if  not  an  impossibility,  in  carrying  such 
an  arrangement  into  effect,  as  the  court  would  certainly  not 
indulge  the  suitor  with  discretionary  expense  in  collecting 
evidence  and  retaining  counsel,  and  the  suitor  would  not  submit 
to  have  his  cause  taken  out  of  his  own  hands  and  conducted 
by  a  mere  officer  of  the  coiuft.  In  the  event  of  the  abolition 
of  all  fees,  the  state  of  things  which  is  contemplated  to  previul 
by  the  advocates  of  gratuitous  justice,  is  described  by  the 
Master  of  the  Rolls,  on  the  occasion  previously  referred  to,  as 
follows : — ^^A  suitor  then  will  have  to  pay  his  own  solicitoi's 
bill,  which  is  very  proper ;  and  his  couosel's  fees,  which  is  also 
very  proper ;  but  he  would  not  have  to  pay  towards  the  support 
of  the  court,  or  the  support  of  the  judge,  or  the  support  of  the 
offices,  or  even  for  the  purpose  of  obtaining  an  authenticated 
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€op7  of  a  particular  document.  He  would  have  merely  to  pay 
what  it  cost,  and  every  thing  eke  would  be  provided  for  him 
free  of  expense*  I  think  that  would  be  a  most  desirable  state 
of  things/'  This  phase  of  the  question  may  therefore  be  dis- 
missed with  the  assumption  that  the  suitor  may  be  justly 
charged,  as  against  the  court,  with  the  costs  of  all  the  labour 
which  is  properly  assignable  to  his  share  in  the  drama* 

The  remaining  question  is  the  one  to  which  attention  is  here 
particularly  invited :  whether  the  costs  of  the  court  should 
be  paid  for  by  the  State  or  the  suitors?  That  is  to  say, 
whether  the  services  of  the  courts  and  their  attendant  offices 
should  be  supplied  gratuitously  to  the  suitors  at  the  expense 
of  the  public,  or  whether  they  should  be  paid  for  by  the 
individual  suitors  who  require  them  ?  These  services  com- 
prise, speaking  in  general  terms,  process,  trial  or  hearing, 
judgment,  and  execution,  together  with  the  regulation  of  the 
necessary  accompaniments  of  records,  documents,  and  evi* 
dence.  For  the  purpose  of  determining  on  whom  the  burden 
of  these  things  should  fall,  it  seems  necessary  to  ascertain  what 
is  the  i>osition  in  which  the  court  stands  relatively  to  the 
Buitor,  the  nature  of  the  services  rendered,  for  what  purpose 
they  are  rendered  or  undertaken,  and  for  whose  benefit  ? 

Now,  independently  of  the  artificial  establishment  of  courts 
of  justice,  under  what  may  be  called  natural  procedure  every 
one  would  have  to  depend  upon  his  own  resources  in  seeking 
redress  for  an  injury,  and  might  avail  himself  of  all  his  powers 
of  persuasion  or  force  to  obtain  it«  If  his  own  powers  were 
not  sufficient,  however,  he  would  naturally  invoke  the  assist-* 
ance  of  others.  He  would  publish  his  vrrongs,  and  rely  upon 
the  justice  of  his  cause  for  some  answer  to  his  appeal.  His 
neighbours  and  acquaintance  would  certainly  not  stand  by 
indifferent,  and  even  strangers  would  not  suffer  wrong  to  pass 
before  their  eyes  without  an  attempt  at  redress.  Their  moral 
sense,  combined  with  a  regard  for  their  own  security  under 
similar  circumstances,  woidd  prompt  an  intervention ;  and 
their  mediation  would  be  rendered,  not  as  a  matter  of  bargain, 
but  as  the  performance  of  a  duty.  ' 

In  the  present  age  of  the  world  such  a  state  of  things  la 
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imaginary ;  but  an  analogy  may  perhaps  be  found  in  the  ooni'^ 
munity  of  civilized  nations,  which  are  not  amenable^  in  their 
dealings  with  one  another,  to  any  other  law  than  that  of  na« 
ture,  reason,  and  morality.  Amongst  the  nations  of  Europe, 
in  theory,  at  least,  the  weakest  enjoys  the  protection  of  the 
strongest  against  unjust  aggression  and  injury,  and  can  invoke 
an  assistance  which  the  latter  are  actuated  by  motives  both  of 
morality  and  of  policy  to  render.  Upon  the  oocasion  of  a 
dispute  arising  between  two  of  this  family  of  nations,  it  is 
common,  if  the  matter  in  difference  is  an  honest  one,  to  appeal 
to  a  congress  of  the  other  powers  for  a  settlement.  Services 
of  this  kind  are  rendered  as  a  matter  of  duty,  and  not  in  the 
expectation  of  reward  or  compensation.  The  voluntary  services 
of  other  States,  as  allies  and  arbitrators,  are  regarded  with 
respect  and  honour,  which,  as  the  services  of  mercenaries, 
would  meet  with  universal  scorn  and  repugnance. 

But  thoagh  the  party  injured  may  justly  appeal  to  others  fcnr 
redress,  he  cannot  expect  that  the  efforts  of  others  will  super^ 
sede  all  exertions  of  his  own.  Assistance  will  only  be  ex- 
tended to  him  who  is  wakeful  as  to  his  own  rights,  and  earnest 
in  maintaining  them.  It  lies  upon  him  to  make  known  his 
wrong,  to  prefer  the  necessary  appeals  in  the  proper  quarter^ 
and  to  substantiate  his  cause  by  every  necessary  means,  in 
order  to  convince  the  worM  of  its  justice,  and  to  justify  an 
intervention  on  his  behalf  As  he  can  have  no  claim  on  others 
to  relieve  him  of  these  exertions,  he  can  as  little  claim  com- 
pensation in  respect  of  them  except  against  his  adversary,  who 
has  occasioned  their  necessity.  A  civil  wrong  is  essentially 
a  private  misfortune  befalling  the  individual  sufierer  only,  who 
can  expect  no  further  relief  at  the  hands  of  the  public  than  an 
answer  to  his  appeal  for  redress. 

A  consideration  of  the  natural  order  of  things  upon  abstract 
principleB  of  morality  and  justice,  seems  thus  to  lead  to  the 
oonclnsion,  that  the  audience  of  plaints  and  adjudication  of 
disputes  should  be  gratuitous.  If  we  turn  to  the  more  practical 
consideration,  how  and  why  the  administration  of  justice  is 
embodied  in  the  establishment  of  a  judicature,  we  shall  here 
find,  I  think,  an  additional  and  more  certain  reason  fer  the 
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grataitoQS  i&t6rventi<m  of  the  State.    The  first  duty  oF  a 
State  18  to  provide  for  the  maintenanoe  of  peace  and  order ; 
and  thui  object  imperatively  requires  the  suppression  of  erefy 
thing  in  the  nature  of  private  warfare,  violence,  or  exaction. 
The  penal  laws  for  the  preservation  of  order  at  once  render 
every  attempt  at  private  redress  impossible.    It  then  becomes 
an  act  of  mere  justice  on  the  part  of  the  State  to  provide 
a  substitute  ;  and  the  establishment  of  courts  of  justice  sup- 
plies a  r^ular  and  efficient  procedure  for  the  settlement 
of  disputed  claims,  in  place  of  the  irregular  and  desultory 
redress  by  private  means.    The  laws  of  civil  procedure  do  not 
alter  substantially  th4  characters  of  the  disputants,  or  the 
nature  of  the  State  intervention  ;  but  prescribe  a  regular  and 
settled  form,  according  to  which  only  redress  may  be  pursued 
and  obtained.     The  final  object  of  the  institution  of  civit 
tribunals  is  the  peace  of  society.    The  immediate  object  and 
most  efficient  means  towards  the  final  end,  is  the  exact  dis- 
tribution of  justice  to  individuals.    The  civil  judicature  is  a 
general  benefit  to  all,  both  suitors  and  non-suitors,   though 
the  former  only  have  occasion   to  use  iU    If  individnals 
incidentally  receive  a  special  benefit,  they,  on  the  other  hand, 
especially  feel  the  corresponding  restriction  of  liberty  ;  and 
in  consideration  of  the  benefit  they  tolerate  the  restriction. 
The  design  of  the  institution  is  to  benefit  all  equally  by  the 
preservation  of  peace  and  order,  and  to  this  design  all  should 
equally  contribute.    So  clear  does  it  seem  that  the  suppression 
of  violent  redress  and  private  warfare  is  the  prominent  and 
final  end  of  the  institution,  and  the  substituted  mode  of  decision 
merely  the  means  employed  to  effect  it,  that  in  the  infancy  of 
jurisprudence  we  find  the  final  end  directly  attained  with  very 
little  regard  to  the  means.     Before  the  intervention  of  law, 
private  quarrels  ripened  into  family  feuds  which  rapidly  involved 
whole  provinces  in  warfare.    The  first  step  was  to  confine 
the  contest  to  the  real  litigants  ;  and  in  the  age  of  judicial 
combats,  courts  went  no  fttrther  than  to  restrict  the  battle  to 
the  actual  parties  to  the  suit,  and  sat  by  only  to  secure  &ir 
play.    Triid  by  ordeal,  applied  to  civil  disputes  as  a  substitute 
for  private  feuds,  was  at  least  highly  conducive  to  peace,  and* 
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beneficial  to  the  public  at  large ;  but  it  would  be  bard  to  lDain«^ 
tain  that  the  interests  of  the  suitors  were  consulted  exclufiively, 
or  even  mainly,  in  thus  allowing  them  the  privilege  of  deciding 
their  quarrels  by  chance.  In  these  cases  the  courts  had  not 
yet  assumed  the  jurisdiction  of  themselves  deciding  according 
to  settled  law,  which  was  ultimately  found  the  most  eflectual 
means  of  suppressing  the  evil  for  which  it  was  substituted. 

It  would  seem,  therefore,  that  the  State»  in  assuming  the  ex- 
clusive dispensation  of  justice,  for  purposes  entirely  subservient 
to  its  own  interests,  should  do  so  at  its  own  cost ;  but  that  the 
suitor  has  no  claim  to  be  relieved  of  his  own  peculiar  costs^ 
being  those  occasioned  by  his  appeal  to  the  judicature^  and  the 
maintenance  of  his  cause  before  it. 

A  few  important  subsidiary  arguments  and  explanations 
remain  yet  to  be  noticed 

The  rule  of  law,  as  between  the  plaintiff  and  the  defendant^ 
throws  all  the  costs  on  the  loser.  It  is  sometimes  suggested 
that  a  like  rule  might  be  applied  with  respect  to  the  costs  of 
the  court ;  that  they  might  be  fairly  imposed  on  the  loser  by 
way  of  penalty  for  his  false  claim.  It  is  imputed  to  the  loser 
that  he  is  in  the  wrong,  and  therefore  should  be  made  liable 
for  the  consequences.  It  appears  to  me  that  such  a  rule 
would  ba  eminently  unjust  and  unreasonable  ;  nor  do  I  think 
that  the  prevalence  of  this  rule  between  the  plaintiff  and  de- 
fendant can  be  accounted  for  by  imputmg  moral  blame  on  the 
loser.  In  causes  turning  on  points  of  law,  the  rule  operating 
between  the  parties  would,  it  is  true,  be  the  necessary  conclu* 
sion  from  the  legal  presumption  that  every  one  knows  the  law. 
If  this  presumption  were  as  true  in  fact  as  it  is  sound  in  theory, 
the  party  wrong  in  his  law  would  also  be  wrong,  in  fact,  in  hia 
conduct,  and  would  justly  be  made  to  pay  for  all  the  conse- 
quences of  his  wrong.  But  the  presumption  is  purely  theo* 
retical,  and  is  wholly  misapplied  as  a  foundation  for  practical 
reasoning.  Moreover,  it  is  not  necessary  for  a  satisfactory 
explanation  of  the  rule  where  the  law  is  really  doubtful.  Each 
party  has  at  any  rate  equal  means  of  ascertaining  the  law, 
and  the  same  liberty  of  opinion  in  construing  it,  and  by  re- 
sorting to  litigation  he  staJiies  his  construction  against  that  of 
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his  opponent ;  and  there  seems  at  least  no  injastice  that  as 
between  themselves  their  expenses  should  abide  the  events 
and  be  thrown  upon  him  whose  construction  is  erroneous. 
Besides,  it  is  a  general  principle  pervading  all  civil  transao- 
tionsy  that  a  party  should  be  held  responsible  for  his  acts  with- 
out any  regard  to  his  moral  intentions ;  in  accordance  with 
which  principle,  the  unsuccessful  suitor  becomes  liable  for 
costs,  in  the  strict  sense  of  an  indemnity  for  the  expenses  of 
the  proceedings  rendered  necessary  by  his  own  act,  and  not  at 
all  in  the  sense  of  a  penalty.    As  between  the  State  and 
each  party,  the  case  is  very  different.    The  same  rule  has  no 
application  at  all.    The  doubt  in  the  law  is  a  real  hardship 
upon  the  parties,  and  is  the  cause  of  their  litigation.    The 
State,  which  makes  the  law,  b  the  creator  of  the  doubt  and 
the  real  cause  of  the  litigation,  and,  therefore,  should  be  held 
responsible  for  the  costs  of  the  decision.    It  cannot  in  justice 
call  upon  the  parties  who  are  embarrassed  by  the  doubts  in 
the  law,  to  pay  the  expenses  of  courts  which  it  is  found 
necessary  to  appoint  to  decide  them.     It  is   true  that  the 
State    is    not  responsible  for  the  differences  which  arise 
respecting  matters  of  fact,  and  therefore,  where  the  dispute 
is  of  this  kind,  there  is  not  the  same  special  reason  Why  the 
Court  should  decide  it  gratuitously ;  but  the  general  reasons 
previously  urged  apply  equally  to  disputes  of  both  classes, 
provided  that  the  dispute  arises  upon  a  genuine  and  honest 
doubt.     The  jury  may  be  considered  as,  par  eaceUencej  the 
English  constitutional  tribunal  for  trials  of  fact ;  and  it  is 
worthy  of  remark  that  the  services  of  juries  are  always  ren- 
dered gratuitously,  except  where  the  suitor  is  not  satisfied 
with  the  average  common-sense  of  the  coimtry,  and  requires 
a  special  jury  drawn  from  a  superior  class.    Trial  by  jury  in  its 
origin  appears  to  have  exactly  embodied  the  appeal  to  the 
neighbours  for  the  settlement  of  disputes,  which  may  be  con- 
sidered  as  the  method  of  natural  procedure. 

It  may  be  urged,  however,  that  litigation  is  sometimes  con- 
ducted £rom  motives  not  honest  or  justifiable,  and  that  it  is 
advisable  to  cast  all  the  costs  of  the  court  upon  the  suitor,  in 
order  to  repress  frivolous  and  vexatious  litigation.     The  only 

2f 
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justifiable  ends  of  litigation,  which  the  institution  of  it  is  de- 
signed to  satisfy,  are  those  already  referred  to,  namely,  the 
settlement  of  doubts  as  to  the  law,  and  of  differences  on 
matters  of  fact.  A  third  cause  of  litigation  is  often  found,  in 
fact,  in  the  wilful  assertion  of  unjust  claims  and  repudiation 
of  just  ones ;  the  former  dictated  by  motives  of  annoyance 
or  extortion,  the  latter  for  the  purpose  of  annoyance  or  delay. 
But  the  legitimate  ends  of  litigation  only  are  strictly  admis- 
sible to  consideration  in  the  present  discussion.  Where  there 
is  no  real  matter  in  difference  either  of  law  or  of  fact,  the  suit 
can  have  but  one  result,  adverse  to  the  party  who  promotes 
it  without  a  cause.  The  motives  of  maintaining  such  a  suit 
can  have  no  further  effect  than  to  occasion  unnecessary  pro- 
ceedings and  costs.  A  groundless  suit  is  an  abuse  of  the 
process  of  the  court.  Courts  were  not  established  nor  rules 
of  procedure  framed  for  such  cases,  and  they  throw  no  light 
upon  their  organization,  further  than  as  showing  the  neces- 
sity of  stringent  exceptional  rules  to  meet  them.  There  can 
be  no  question  that  the  party  knowingly  in  the  wrong  should 
be  condemned  in  all  expenses  which  he  wilfully  occasions. 
He  can  be  entitled  to  no  favour ;  his  appearance  as  a  suitor 
is  a  false  pretence ;  and  he  may  be  justly  made  to  pay  all  the 
co^ts  both  of  his  adversary  and  of  the  public.  The  proper 
mode  of  dealing  with  such  a  case,  however,  does  not  appear 
to  have  any  bearing  upon  the  question  now  before  us,  which 
arises  only  where  the  lawsuit  is,  so  to  speak,  an  honest  one, 
the  occasion  of  which  is  produced  by  a  justifiable  doubt, 
either  as  to  matter  of  law  or  matter  of  fact.  It  is  true  that 
at  the  outset  the  real  cause  of  the  lawsuit  is  not  discovered, 
and  it  is  presumed  that  the  parties  are  acting  honestly,  and 
that  the  suit  is  a  matter  of  necessity  ;  but  if  it  should  appear 
in  the  progress  of  the  suit  that  it  is  maintained  from  sinister 
motives  and  upon  frivolous  grounds,  every  court  has  a  suffi- 
cient jurisdiction  to  prevent  the  abuse  of  its  process,  and  to 
stay  the  proceedings,  throwing  the  costs  upon  the  delinquent 
party.  If  these  means  are  not  sufficient,  and  if  such  abuses 
are  of  so  frequent  occurrence  as  to  become  a  public  inconve- 
nience, they  might  be  further  met  with  suitable  penalties. 
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Bat  a  strong  line  of  demarcation  should  be  drawn  between 
the  civil  and  criminal  bearing  of  such  conduct,  and  the  pro- 
ceedings of  civil  courts  should  not  be  made  subservient  to  the 
repression  of  a  public  wrong.  All  suitors  should  not  be  sub- 
jected to  loss  and  inconvenience  in  order  to  punish  the  mis- 
conduct of  a  few. 

In  applying  the  results  of  the  above  observations  some 
difficulty  may  be  found  in  fixing  the  limits  between  the 
functions  of  the  court  and  those  of  the  suitor.  The  common 
rules  of  procedure  make  no  practical  distinction  of  this  kind. 
The  whole  course  of  litigation  from  first  to  last  is  brought 
tinder  the  jurisdiction  of  the  court,  and  the  court  intervenes 
more  or  less  at  every  step  for  the  preservation  of  formal  order 
and  accuracy.  The  actual  work  of  litigation  is  divided 
between  the  court  and  the  suitors,  with  the  view  of  most  con- 
veniently arriving  at  the  final  termination,  but  with  little  re- 
gard to  their  separate  characteristic  functions.  For  instance, 
it  seems  strictly  the  province  of  the  court  to  analyze  the 
opposite  statements  of  the  suitors,  to  balance  one  against  the 
other,  to  refer  contradictions  to  trial,  and  to  apply  the  law, — to 
reason,  deliberate,  and  decide.  Yet  in  our  system  of  procedure 
the  analysis  of  the  dispute,  and  the  elimination  of  the  issues, 
is  effected  by  pleadings  ;  and  the  costs  and  conduct  of  the 
pleadings  are  thrown  wholly  upon  the  suitors,  who  are  also 
called  upon  to  supply  the  court  with  reasoning  and  argument. 
The  suitors,  in  these  respects,  are  made  to  perform  in  some 
degree  the  functions  of  the  court.  On  the  other  hand,  the 
court  does  much  for  the  suitors ;  it  assists  in  summoning  the 
defendant  and  the  witnesses  ;  it  executes  the  judgment  and 
puts  the  party  entitled  In  possession  of  his  property.  In  these 
offices  the  court  seems  to  act  rather  as  the  agent  and  on  be- 
half of  the  suitor,  and  it  may  be  reasonably  doubted  whether 
the  public  should  be  called  upon  to  pay  for  the  assistance 
given  to  the  suitor  in  supporting  his  own  case,  or  for  the  costs 
occasioned  by  the  obstinacy  of  a  suitor  in  resisting  process. 
The  case  may  be  put  thus  :  the  suitor  applies  to  the  court 
for  the  assistance  of  the  public  force ;  it  may  be  said  that  as 
he  wants  it  for  his  private  affiiirs  he  should  pay  for  it ;  but 
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the  embarrassment  and  doubt  felt  by  the  court  in  answering  his 
application^  arising  upon  a  consideration  of  the  law  and  the  facts, 
is  peculiarly  the  difficulty  of  the  court,  and  the  imperfections  of 
the  law  or  of  the  judges  should  be  made  good  by  the  public. 

Where  the  lawsuit  is  an  honest  one  the  doubts  of  the 
judge  are  the  chief  difficulty  and  the  chief  cause  of  expense ; 
for  every  good  system  of  procedure  .gives  facilities  to  suit- 
ors for  presenting  a  4ase  to  the  <court  in  an  amicable  man- 
ner, with  the  fewest  possible  formalities,  and  at  the  least  pos- 
sible cost.  Where  the  lawsuit -is  occasioned  by  the  unreadi- 
ness or  unwillingness  to  pay  of  4he  defendant,  it  is  employed 
merely  as  a  process  for  the  collection  of  debts,  which  though 
undisputed  are  often  found  to  require  a  gentle  pressure  to 
enforce.  In  such  cases  the  strictly  judicial  functions  of  the 
court  are  seldom  called  into  exercise,  it  being  difficult  if  not 
impossible  to  extend  litigation  to  a  hearing,  without  a  sub- 
stantial ground  of  difference.  There  seems  no  reason  why 
creditors  should  4iot  be  called  upon  to  pay  for  the  collection 
of  their  debts ;  but  at  the  same  time  there  certainly  seems  no 
inherent  anomt^y  in  the  country  providing  an  establishment 
for  that  purpose.  Numerous  associations  exist  for  the  pro- 
tection of  property  and  trade,  to  which  the  members  contri- 
bute equally  for  the  purpose  of  gratuitously  providing  legal 
assistance  to  those  who  suffer  injury.  The  courts  of  justice 
might  be  regarded,  in  one  point  of  view,  as  the  instruments 
of  an  extended  association  for  a  similar-  object. 

English  jurisprudence,  in  early  times,  appears  to  have 
favoured  the  gratuitous  administration  of  justice,  but  her  later 
practice  contradicts  her  early  profession.  The  primitive  con- 
ception of  administering  justice  seems  to  have  been  unalloyed 
with  mercenary  motives.  The  emphatic  declaration  of  Magna 
Charta  "  nulli  vendemus  justitianiy"  as  delivered  by  the  Crown 
on  behalf  of  all  courts  of  justice,  implies  a  repudiation  of  pecu- 
niary advantage  of  all  kinds,  and  a  promise  of  free  access  to 
all  without  fees.  Sir  E.  Coke,  commenting  on  the  Statute  of 
Gloucester,  which  first  gave  costs  to  the  plaintiff,  says,  that 
by  this  statute  it  may  be  collected  that  "justice  was  good 
cheap  of  ancient  times,  for  in  King  Alfred's  time  all  writs 
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remedial  were  granted  freely.''  Tbe  eagerness  of  the  suitors 
themselves  to  propitiate  justice  with  gifts  may,  perhaps,  first 
have  induced  her  to  sell  her  favours ;  until  at  last  she  may 
have  found  herself  compelled  in  self-defence  to  exact  fees 
impartially  from  both  sides.  It  became  a  prerogative  of  the 
Crown,  as  the  fountain  of  justice,  to  levy  fees  on  law  proceed- 
ings; and  the  profits  of  courts  of  justice  were  enumerated  as 
a  branch  of  the  Royal  Revenue.  Manorial  and  inferior 
courts  enjoyed  a  similar  prerogative.  The  church,  which  also 
participated  largely  in  the  early  administration  of  justice,  lent 
its  countenance  to  the  system  by  exchanging  things  even 
holier  than  justice  for  fees.  The  judges  were  left  to  collect 
their  own  salary  by  fees,  the  portion  paid  by  the  State  being 
quite  inadequate  to  the  office.  By  degrees,  fees  were  exacted 
by  judges  and  officials  on  all  possible  occasions,  generally 
under  the  pretence  of  a  return  for  services  rendered ;  but  in 
many  cases  the  form  in  which  they  were  paid  assumed  the 
appearance,  either  by  grant  from  the  Crown  or  by  prescription, 
of  a  perquisite  to  the  individual  receiver,  and  was  invested 
with  the  rights  of  private  property,  retaining  no  semblance  of 
a  reward  or  a  tax  paid  to  the  State. 

In  modem  times  a  strong  reaction  has  set  in  against  this  sys- 
tem, both  in  respect  of  the  amount  of  fees  and  the  mode  of 
exaction.  With  respect  to  the  mode  of  exaction,  fees  in  courts 
of  justice  are  now  universally  recognized  as  rightfully  levied 
only  towards  the  general  expenses  of  the  court,iand  not  for  the 
private  emolument  of  any  individual  official  With  respect  to 
the  amount  of  fees  charged,  a  sort  of  C(»npromise  seems  to 
have  been  struck  between  the  two  opposite  opinions — that  the 
courts  should  be  paid  for  by  the  State  and  by  the  suitors.  In 
all  our  courts  both  the  State  and  the  suitors  contribute  towards 
the  payment  of  the  expenses,  though  not  according  to  any  fixed 
general  proportion.  The  scales  of  fees  are  from  time  to  timo 
revised  and  settled  according  to  some  sort  of  practical  instinct, 
determining  what  share  should  be  cast  upon  one  party  and 
what  upon  the  other.  According  to  th6.  plan  of  assessment 
adopted,  the  share  of  the  expenses,  from*,  the  .suitor  is  spread 
evenly  over  all  the  proceedings  .in  wldcb  the  courts  or  the 
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oflSceB  intervene,  so  that  the  payments  are  made  ocmcurrently 
with  the  progress  of  the  suit.  No  sort  of  fine  is  paid  at  the 
commencement  or  at  the  conclusion  of  the  proceedings,  but 
the  fees  are  levied  upon  each  particular  step  taken,  and  in 
return,  as  it  were,  for  the  particukr  services  then  rendered. 

1  he  contribution  towards  the  costs  of  the  court,  thus  assess- 
ed upon  the  suitors,  is  obviously  irreconcilable  in  principle 
with  the  free  administration  of  justice  in  the  widest  sense  of 
the  term.   In  the  result,  howeyer,  there  may  perhaps  be  a  nearer 
approach  to  gratuitous  justice  than  at  first  ^ht  appears,  the 
true  state  of  things  being  in  some  degree  disguised  by  the  mode 
of  assessment.  As  no  exact  distinction  is  made  in  our  procedure 
between  the  separate  functions  of  the  court  and  of  the  suitor,  so 
no  such  distinction  appears  in  the  assessment  of  fees,  every  step 
in  the  cause  which  must  be  taken  with  legal  formality  being 
subject  to  a  fee.     Court  fees  are  charged  for  judgments  and 
decrees,  and  also  fpr  trials,  and  the  proceedings  connected 
therewith ;  and  these  seem  beyond  all  doubt  to  be  assignable 
exclusively  to  the  strictly  judicial  functions  of  the  court,  and,  if 
the  principles  suggested  above  be  correct,  should  be  free  and 
gratuitous.     On  the  other  hand,  the  fees  paid  upon  other 
proceedings  simply  executive,  which  might  fairly  be  charged 
to  the  suitor,  are  far  less  in  amount  than  the  expenses  in- 
curred and  the  services  rendered,  so  that  while  soine  portions 
of  the  proceedings  may  be  paid  for  by  the  suitor  too  highly, 
or  are  such  thf|t  he  ought  not  to  pay  for  at  all,  other  portions 
he  receives  at  too  low  a  rate ;  and  it  is  possible  that  in  this 
interchange  of  offices  the  suitor  may  be  the  gainer,  and  on 
the  whole  may  not  be  so  heavily  taxed  as  he  appears  to  be. 
This,  however,  it  must  be  confessed,  is  at  present  a  matter  of 
mere  conjecture. 

It  would  be  interesting  to  know  precisely  what  proportion 
of  the  expenses  of  our  courts  of  justice  is  paid  by  the  suitofs, 
and  what  proportion  by  the  public.  The  total  amount  of 
fees  exacted  in  each  court  may  be  found  in  Mr.  Redgrave's 
^^  Judicial  Statistics.''  They  were,  during  the  year  1:859,  in 
the  superior  courts  of  common  law,  £58,902  ;  in  the  courts  of 
chancery,  £97,984;  and  in  the  county  courts,  £ai$,62& 
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But  it  IB  remarkable  that  in  this  collection  of  judicial  statis- 
ticSy  in  other  respects  apparently  so  complete,  no  return  is 
made  of  the  expenses  of  the  various  courts.  It  would  be 
difficult  for  a  private  inquirer  to  estimate  these  expenses, 
in  consequence  oi  the  complex  manner  in  which  separate 
portions  of  them  are  charged  upon  various  funds.  If  com* 
plete  returns  of  the  costs  of  the  courts  were  comprised  in  the 
returns  of  judicial  statistics,  we  should  be  enabled  to  say 
what  portion  of  the  expenses  was  paid  by  the  country,  and 
might  then  draw  a  comparison  between  the  positions  of  the 
Bcversl  courts  with  respect  to  the  gratuitous  administration 
of  justice,  and  ascertwi  whether  the  suitors  in  one  court  are 
more  fiivoured  than  those  in  another.  The  returns  of  Mr. 
Bedgrave  also  supply  various  particulars  respecting  the  total 
amounts  in  litigation,  and  adjudicated  upon  in  the  respective 
courts ;  from  a  rough  comparison  of  which  amounts  with 
the  amounts  of  fees  paid,  it  seems  highly  probable  that  the 
Court  of  Chancery  is  the  most  &voured  tribunal,  and  that 
the  suitors  are  worst  off  in  the  county  courts,  as  might  be  ex- 
pected from  the  smallness  of  the  sums  there  in  dispute. 
There  is  much  reason  for  supposing  that  the  courts  stand  in 
the  same  relative  position  with  respect  to  the  proportions  of 
the  cost  of  administering  justice  contributed  by  the  suitors  in 
each,  and  if  so,  there  would  seem  to  be  no  comparative 
grounds  for  granting  further  relief  to  the  suitors  in  chancery, 
or  for  casting  additional  burdens  on  suitors  in  the  county 
courts ;  but,  on  the  contrary,  consistency  and  justice  would 
seem  to  require  that  they  should  all  be  placed  as  nearly  as 
possible  on  the  same  footing,  and  that  fees  should  either  be 
diminished  in  the  county  courts,  or  increased  in  the  courts  of 
chancery.  Notwithstanding  that  the  county  courts  may  still 
be  more  highly  taxed,  comparatively,  than  the  courts  of  com- 
mon law  and  the  courts  of  chancery,  they  have  nevertheless 
been  a  great  boon  to  the  country,  because  they  have  intro* 
duced  a  scale  of  taxation  more  commensurate  with  the  small 
amounts  of  the  debts,  and  when  complaint  is  made  of  the 
large  sum  these  courts  cost  the  country  in  comparison  with 
the  total  value  of  the  debts  and  property  dealt  with,  it  should 
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be  remembered  that  the  amount  in  dispute  is  a  very  imper- 
fect test  of  the  cost  of  litigation.  The  complaints  respecting 
these  courts  that  they  supply  too  great  facilities  for  recover- 
ing debts,  sufficiently  answer  themselves.  The  disuse  of  pro- 
fessional assistance  for  the  collection  of  debts  is  a  proof  of  the 
simplicity  and  efficiency  of  the  procedure ;  and  the  increase 
of  lawful  trades  and  business,  even  such  as  those  of  hawkers 
and  loan  societies,  which  would  only  be  carried  on  more  ex- 
tortionately  without  the.  aid  of  these  courts,  must  be  bene- 
ficial to  the  public.  Indeed,  it  is  difficult  to  conceive  what 
evil  can  arise  from  the  utmost  &cility  being  extended  to  the 
recovery  of  debts. 

The  question  of  the .  taxation  of  suitors  has  been  here 
discussed  with  reference  to  contentious  litigation  exclusively, 
as  being  the  primary  object  of  courts  of  justice ;  but  there 
remains  to  be  noticed^  a  complication  of  the  question  which 
arises  from  the  application  of  courts  of  justice  to  many  other 
objects,  connected  only  incidentally,  or  not  at  all,  with  litiga- 
tion properly  so  called.  The  forms  of  litigation  are  often 
used  collusively  to  serve  private  ends  and  arrangements, 
without  any  real  matter  in  dispute.  Even  in  contentious 
litigation  there  is.  much  business  which  partakes  rather 
of  an  administrative  character,  and  is  designed  for  the 
proper  management  or  disposal. of  the  subject  of  litigation. 
In  some,  courts  the  jurisdiction  is  mainly  and  directly 
administrative,  and  disputes  are  entertained  only  incidentaQy, 
as  they  arise  out  of  the  regular  business  of  the  court  The 
courts  of  bankruptcy,  the  probate  court,  and  many  branches 
of  chancery  jurisdiction,  may  be  referred  to  as  instances  of 
jurisdictions  not  .purely  litigious;  and  suggest  a  possible  dis- 
tinction, in  theoiy  .at  leasts  between  matters  of  administrative 
and  contentious  litigation.  Considerations,  of  a  very  different 
character  from  those  which  have  been  as  yet  brought  forward, 
are  thus  introduced  into  the  question  of  costs;  but  the 
inquiry  is  too  wide  for  the  limits  of  this  paper,  which  is  con- 
fined strictly  to  an  examination  of  the  principles  on  which 
the  costs  of  pure  litigation  should  be  dealt  with. 

The  question  of  the  taxation  of  suitors,  in  this  abstract  form, 
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has  not  hitherto  received  much  seriouB  attention  from  the 
legblature,  though  the  subordinate  question,  as  to  the  mode 
of  collection  and  appropriation  of  the  fees  levied  upon  suitors, 
has  been  frequently  brought  under  the  consideration  of  par- 
liament«  A  committee  of  the  House  of  Commons  inquired 
into  the  matter,  and  reported  upon  it  in  1847-49.  The 
recent  commission  on  the  concentration  of  the  courts  inciden- 
tally referred  to  the  subject,  and  a  commission  is  now  sitting 
for  the  purpose  of  inquiring  into  the  Accountant- General's 
office^  and  the  management  of  the  funds  of  the  Court  of 
Chancery  ;  but  it  is  remarkable  that,  on  these  occasions,  the 
fundamental  question  of  the  policy  of  taxing  suitors,  and  the 
grounds  of  that  policy,  have  been  either  taken  for  granted  or 
very  slightly  adverted  to.  Attention  has  been  directed  from 
time  to  time  to.the  extravagant  amount  of  fees  exacted,  and 
reductions  have  been  made  in  consequence.  The  payment 
of  fees  to  officers  has  been  objected  to  as  a  mode  of  taxation, 
and  has  been,  in  some  cases,  supenseded  by  other  imposts. 
But  I  am  not  aware  that  the  policy  and  principles  on  which 
law  proceedings  should  be  taxed  have  ever  been  directly  pro- 
posed as  a  subject  of  distinct  inquiry. 

Yet  it  would  seem  the  most  natural  and  proper  course 
to  settle,  in  the  first  place,  the  principles  on  which  fees  for 
judicial  proceedings  should  be  levied^  and  the  occasions,  pur- 
poses, and  limits  of  their  exaction.  For,  if  it  should  ap- 
pear upon  inquiry  that  the  taxation  of  law  proceedings  is  al- 
together impolitic  or  inexpisdient,  thp  whole  question  as  to 
the  management  and  appropriation  of  the  fees  would  at  once 
be  disposed  of;  and  if,  op  the  other  hand,  it  should  be  deter- 
mined that  fees  are  justifiable  on  certain  limited  principles, 
those  principles  would,  seem  to  have  a|i  important  bearing  on 
the  question  of  collection  and  appropriatiop.  The  committee 
of  the  Hous^  of  Commons  (1847-49)  reported^that  "no  more 
fees  should  be  levied  than  is  absolutely  required  for  the  pur- 
pose for  which' fees  are  imposed ; "  and  that  "  the  fees  levied 
should,  as  neady  as  may  be,  represent  the  amount  of  benefit 
derivpd  from  the  suitor."  The  report,  howeveiy  does  not 
enter  into,  any  further  particulars  on  this  point,  or  give  any 
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reasons  for  the  eondnaion ;  but  it  may  be  coDJecturad  from 
this  passage  of  the  report,  that,  in  the  ofniium  of  the  oom- 
mittee»  fees  should  be  levied  on  the  priaciple  of  a  letam  for 
services  rendered ;  a  ground  on  which  the  coorts  of  justice 
should  be  made  self^npporting,  and  a  charge  upon  the  suitors 
exclusively.  Lord  Langdale  maintained  a  contraiy  doctrine 
in  the  folio  ^ving  passage  of  his  evidence  before  that  committee^ 
which  may  here  be  added  to  the  opinions  ahready  quoted  in 
illustration  of  the  present  question :— • 

*^  I  have  long  been  of  opinion  that  the  courts  and  offices  of 
law,  so  far  as  they  depend  on  the  organization,  establishment, 
and  management  of  officers,  ought  to  be  treated  like  every 
other  department  of  government,  and  be  paid  by  and  kept 
under  the  superintendence  and  control  of  government ;  and 
that  there  is  no  more  reason  for  chaiging  the  particular  ex- 
pense of  judicial  and  l^al  services  upon  suitors,  than  there  is 
for  charging  the  expense  of  any  other  public  services  upon 
the  particular  persons  who  have  occasion  to  apply  to  govern- 
ment for  such  services.  The  legal  department  is  amongst  the 
most  important  branches  of  government  The  establishment 
is  maintained  for  the  benefit,  not  only  of  the  particular  per- 
sons who  require  remedies  for  the  wrongs  they  have  endured, 
but  also  for  the  common  benefit  and  security  of  all  who  live 
under  the  protection  of  the  law.  It  does  not  seem  to  me  to 
be  expedient,  or  even  just,  to  charge  the  particular  indivi- 
duals,  who  already  are  in  distress  by  reason  of  the  insufficiency 
or  inefficiency  of  the  law,  and  the  conduct  of  wrong-doers, 
with  the  further  expense  of  muntiuning  the  establishment  by 
which  the  law  is  to  be  declared,  and  the  wrong-doers  are  to 
be  prevented  from  pursuing  their  course  of  injury.  I  think, 
therefore,  that  it  is  the  proper  duty  of  government  to  pay 
those  expenses.  It  seems  to  me  quite  wrong  to  make  any 
addition,  which  can  be  avoided,  to  the  suffering  already  occa- 
sioned by  the  inadequacy  of  the  laws/' 

With  reference  to  throwing  the  costs  on  the  unsuccessful 
party,  his  lordship  added : — "  Many  persons  who  attend,  as 
I  think,  but  superficially  to  these  things,  proceed  upon  the 
notion  that,  for  all  service  done  in  the  courts  of  justice,  the 
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peraon  who  occasions  the  present  trouble  should  pay  for  it 
This  seems  to  me  to  be  a  considerable  mistake ;  for  the  party 
who  in  this  way  is  made  to  pay,  is  the  very  person  who  sets 
the  law  in  motioui  proves  and  makes  public  its  useful  opera- 
tion, and  from  that  operation  produces  examples  md  rules 
for  the  guidance  of  all  others.  The  suitor  is  not  the  only 
person  who  profits  by  the  lawsuit ;  for  all  other  persons  who 
are  instructed  and  warned  or  guided  by  it,  profit  also." 
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XXL  —  HISTORICAL  REVIEW  OP  THE  FEODAL 
SYSTEM.  By  PATRICK  MAC  CHOMBAICH  COLQU- 
HOXJN,  LL.D.,  Mbmber  of  thb  Supreme  Council  of 
Justice  of  the  Ionian  Islands.  ^a>-HoN.  Ssa  of  the 
Society. 

[Eead  January  7,  1861.] 

Thb  .  investigation  of  the  origin,  progress,  and  gradaal 
development  of  the  Feodal  Law,  is  a  subject  of  considerable 
interest  to  every  legal  student ;  and,  although  it  has  been  on 
the  decline  for  several  centuries,  its  traces  will  remain  in  the 
juridical  system  of  many  countries  for  ages  yet  to  come,  and 
it  will  be  long  ere  we  shall  be  able  to  say  of  it,  as  Strabo  said 

of  Ilium  in  his  day,  oun  7;^yo(  out^trai  tijq  rdkatag  voXtug. 

The  object  of  the  following  pages  will  be  to  show  its  origin, 
nature,  and  progress,  and  in  how  far  it  was  connected  with 
the  Roman  law — to  point  out  in  what  respects  its  principles 
were  antagonistic  to,  and  in  what  they  coincided  with,  those 
of  ancient  Rome. 

The  Feodal  System,  its  origin  and  progress,  have  occupied 
the  attention,  and  given  an  opportunity  for  the  exercise  of 
the  sagacity  and  research,  of  many  distinguished  authors. 
Sismondi  and  Guizot  (a)  have  treated  of  it  in  France, 
Muratori  in  Italy,  and  latterly  Sartori,  and  a  host  of  others  in 
Germany.  Hallam,  never  quoting  (by  his  own  confession) 
original  documentary  authority,  can  hardly  be  said  to  give  a 
view  of  the  origin  of  feeds  which  existed  among  nations,  the 
connection  between  which  is  so  remote  that  they  can  hardly 
be  supposed  to  have  borrowed  it  from  each  other.  We  there- 
fore come  to  the  conclusion  that  it  is  the  natural  result  of  a 
mode  of  life  existing  among  uncivilized  nations,  and  that  it 
naturally  fades  out  before  the  progress  of  commerce  and  inter- 
national communication.  Eminently  adapted  to  the  state  of 
society  down  to  the  time  of  the  middle  age  of  every  country, 
it  is  equally  inapplicable  to  those  periods  in  which  civilization 
and  civil  government  have  superseded  barbarism,  and  a  purely 
military  organization. 

(a)  Colqnhonn'fl  Bnmmary  of  the  Boman  Civil  Law,  Sect.  126. 


HISTOBICAL  BEVIEW  OF  THE  FEOBAL  SYSTEBC.  407 

The  law  designated  in  Europe  under  the  title  of  feodal,  is 
traceable  in  countries  entirely  unconnected  with  the  ancient 
civilized  world.  It  existed  before  the  great  immigration  of 
the  Himalayan  races  into  Europe,  and  is  in  its  origin 
undoubtedly  older  than  the  law  of  Bome,  borrowing  in  its 
turn,  on  its  reappearance  in  Europe,  its  refinements  from  the 
Boman  law;  or,  in  other  words,  from  that  system  which, 
although  originally  identical  with  it,  had  become  refined  and 
improved,  and  had  undergone  material  modifications. 

We  trace  a  feodal  or  military  system  in  the  government  of 
India;  we  find  it  existing  in  the  ancient  government  of 
Egypt.  We  recognize  it  among  the  Jews  when  they  became 
conquerors ;  among  the  ancient  Greeks  of  the  mythic  period ; 
in  like  manner  among  the  barbarians  who  overthrew  the 
Western  empire.  The  government  of  the  Tatars  was  feodal 
in  its  origin  and  organization. 

Again,  the  Feodal  System  has  its  origin  in  the  older 
patriarchal  form  of  government,  and  is  to  be  regarded  from 
two  distinct  points  of  view ;  (1),  that  modified  feodality  which 
springs  directly  out  of  the  patriarchal  system ;  and  (2),  that 
more  consonant  with  modern  conceptions,  which  results  when 
the  bond  of  blood  has  been  weakened,  and  the  nation  so 
organized  becomes  a  conqueror,  quitting  its  original  locality  to 
settle  in  a  new  country  already  peopled  by  a  different  race. 

In  the  first  treatise  published  by  the  author  in  these  papers, 
he  alludes  to  the  Patria  potestas  being  the  real  basis  of  the 
Boman  system.  The  head  of  each  family,  in  countries  thinly 
peopled,  was  in  the  position  of  king,  judge,  lawgiver,  and 
executive ;  those  related  to  him  in  blood  obeyed,  jure  sanguu 
nia,  this  head ;  thus  the  family  growing  into  a  nation  re- 
tained the  patriarchal  system,  although  the  blood-relationship 
had  long  since  ceased  to  be  capable  of  proof  and  demonstra- 
tion :  thus  the  patriarchal  naturally  degenerated  into  the  feodal 
system. 

The  descendant  of  the  first  colonist  was  looked  upon, /tire 
occupationis^  as  lord  of  a  certain  tract  of  country,  and  all  who 
inhabited  it  were,  by  a  fiction  certainly,  but  perhaps  also  in 
fact,  related  to  the  first  occupant.    Linked  by  this  bond, 
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common  interest  dictated  the  necessity  of  defending  the  chief 
of  their  nation  against  the  encroachments  of  neighbours; 
hence  arose  the  daty  of  military  service.  It  is  perfectly 
natural  that  the  more  immediate  descendants  of  the  first  occa- 
pant  should  assume  a  position  above  those  less  nearly  connected 
with  the  main  stock ;  this  led  to  the  system  of  castes,  indicat- 
ing in  fact  degrees  of  relationship  nearer  or  more  remote  from 
the  parent  stock. 

In  turning  to  Northern  India  we  find  three  principal  and 
well-defined  castes — the  Brahman,  the  Shaistra^  and  the 
Budra — the  noble,  the  soldi^,  and  the  agricultural  slave. 
Now,  in  all  countries  the  title  of  judge  was  originally  the 
highest  in  the  state ;  it  implied  all  that  could  be  desired  by  the 
most  absolute  monarch ;  and  such  is  the  interpretation  of 
the  word  Brahman.  Among  the  Jews  we  find  judges  per- 
forming all  the  kingly  functions.  The  Irish  kings  were 
originally  termed  Brekon :  when  desar  invaded  the  Britons 
we  find  the  chief  men  bearing  the  same  title,  of  which 
Vei*gvhratu^8  (a)  and  Mandubratius  are  known  instances ;  and 
even  in  recent  times  the  Highland  gillie  would  cheerfully  obey 
the  behests  of  his  chief,  while  he  set  at  nought  the  political 
laws  of  an  organized  state  of  society. 

Where  many  of  these  patriarchs,  with  their  followings, 
joined  tc^ther  for  defence  against  a  common  enemy,  or  for 
purposes  of  aggression,  they  chose  a  generalissimo  for  the  occa- 
sion, whose  council  consisted  of  the  chiefs  of  different  tribes. 
This  we  find  exactly  carried  out  in  the  attack  on  Ilium  by 
the  united  Greeks ;  but  on  the  termination  of  that  war,  Aga- 
memnon resumed  his  position  as  a  simple  chief  of  the  country 
round  MycensB.  Ghilgacus  in  the  north,  and  Oasibellaunus  in 
the  south  of  Britain,  stood  in  exactly  the  same  relative  position 
to  those  by  whom  they  had  been  placed  there. 

Before  the  election  of  Bomulus  as  rex  or  generalissimo,  a 
similar  principle  no  doubt  existed ;  and  it  was  his  endeavour  to 
render  his  office  permanent  which  cost  him  his  life ;  or,  per- 
haps, the  usurpation  of  some  of  the  rights  he  had  cleverly  left 
to  the  combined  chiefs  or  patricians,  by  forming  them  into  a 

(a)  Fiar  gu  Irtkhy  maa  to  judge. 
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conncil  of  eldars.  Nor  can  it  be  doubted  that,  but  for  the  con- 
tinual state  of  warfare  in  which  the  Bomans  were  engaged,  they 
would  not  have  elected  another  rea;— an  ofSce  which,  after  all, 
endured  for  no  lengthened  time,  and  the  permanence  of  which 
was  BO  abhorrent  to  the  traditions  of  the  people,  that  even 
Augustus,  after  a  lapse  of  seven  centuries,  did  not  think  it  pru- 
dent to  risk  his  popularity  by  assuming  it,  but  avoided  the 
difficulty  by  a  translation.  Hence  we  find  the  patriarchal  sys- 
tem prevalent  in  the  cradle  of  the  human  race ;  we  find  it 
continued  in  their  descendants  of  the  Keltic,  Greek,  and  Boman 
tribes.  We  find  it  among  the  Jews,  Arabs,  Tatars,  and  in- 
differently among  all  nations  to  whom,  from  ignorance  or  for 
convenience,  historians,  ethnologists,  and  philologians  have 
given  the  conventional  but  absurd  distinctive  appellations  of 
Shemetic,  Hametic,  or  Japhetic. 

It  is  hardly  necessary  to  discuss  the  question,  as  to  whether 
the  Feodal  System  be  or  be  not  derived  from  and  founded  on 
the  Boman  law :  the  Romanizing  spirit  of  the  middle  age 
strove  to  establish  this  fact,  and  among  its  adherents  we  find 
the  great  Montesquieu  himself.  The  theory  is  however  now 
generally  exploded ;  and,  although  we  may  trace  many  points 
of  resemblance,  we  must  not  be  drawn  into  the  error  of  sup- 
posing the  one  derived  from  the  other,  but  admit  that,  derived 
from  a  common  origin,  they  were  branches  of  one  tree  or 
sprung  from  one  root,  which  acquired  a  di£ferent  development 
in  different  climates.  That  strong  points  of  similarity  exist 
cannot  be  denied,  but  these  points  are  better  referred  to  the 
natural  development  of  two  different  systems,  respectively 
tending  to  a  common  object. 

The  aids  and  reliefs  of  English  feods  are  remarked  by 
Blackstone  to  bear  a  strong  resemblance  to  the  relation  of 
patron  and  client;  for  as  the  client  was  bound  to  pay  the 
debts  of  his  impoverished  patron,  redeem  him  from  captivity, 
or  furnish  a  portion  for  his  daughter,  so  the  feodal  vassal 
must  grant  his  relief  for  the  knighting  the  lord's  heir,  for 
ransoming  him  when  a  prisoner,  or  marrying  his  daughter. 
But  it  must  be  remembered  by  the  advocates  of  this  theory 
that  the  two  systems  di£fored  in  principle,  the  one  being  in  its 
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nature  and  intention  military,  and  the  Boman  system  dnl. 
Wliile,  then,  the  collators  and  arrangers  of  the  feodal  law 
imitated  the  order  of  the  Boman  codifiers  and  digesters,  and 
borrowed  their  terms  for  a  science  which  in  Latin  had  none 
of  its  own,  they  did  no  more  than  give  it  a  semblance  of  an 
origin  which  it  had  not,  and  thus  aided  in  leading  into  error 
those  who  overlooked  the  far  more  important  question  of 
principle. 

The  Jews  on  leaving  Egypt  under  Moses  were  reorganized 
— I  say  reorganized,  because  the  Jews,  supposed  to  have  been 
originally  natives  of  the  modern  kingdom  of  Oude  (louda/oij, 
brought  with  them  to  Egypt  a  system  which  was  only  revived 
and  re-established  by  Moses  as  lawgiver  or  judge,  upon  a  basis 
strictly  military,  but  nevertheless  retaining  so  much  of  the 
patriarchal  system  of  India,  that  the  dififerent  tribes  were  kept 
apart,  and  a  priestly  caste  segregated  for  the  purposes  of 
religion,  a  captain  appointed  over  each,  and  the  position  of  his 
encampment  clearly  defined,  as  well  as  the  age  of  military 
service.  At  the  period,  therefore,  when  the  Hebrews  per- 
manently settled  in  a  new  country,  all  traces  of  the  patriarchal 
had  merged  in  the  feodal  system,  a  necessary  result  of  the 
chronic  state  of  aggressive  warfare  in  which  the  Hebrews 
were  so  long  engaged. 

The  law  of  inheritance  is  also  referable  to  the  title  by  oc- 
cupancy ;  for  the  sons,  being  in  quasi  possession  during  their 
father's  lifetime,  naturally  were  the  first  to  assume  the  vacant 
possession  on  his  decease ;  and  it  is  equally  consistent  to  sup- 
pose that  they  would  divide  this  inheritance  among  themselves 
in  equal  shares,  and  this  is  the  true  origin  of  those  allods,  or 
allodal  lands,  which  preceded  the  introduction  of  the  military 
system.  Menzel,  following  Tacitus,  tells  us,  that  wherever  the 
Germans  were  vanquishers,  they  divided  the  land  fraternally 
amongst  the  free  warriors ;  and  every  such  estate,  remaining  in 
the  hereditary  possession  of  the  family  of  the  first  occupant, 
obtained  the  denomination  of  allod  or  perfect  estate ;  and  so 
proud  were  the  later  Qerman  tribes  of  these  allodal  lands,  that 
they  often  refused  a  larger  feodal  estate  tendered  in  exchange 
for  this  BO  termed  "Sun  feod,"  from  the  formula— " This 
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estate  which  I  hold  of  Ood  and  that  gloriooB  element  the 
snn.'* 

The  title  to  an  allod  was  indefeasible  save  by  sale  or  gift  of 
the  owner;  nor  could  the  state  deprive  a  man  of  this  free 
possession^  however  great  his  offence  might  have  been. 
It  was  considered  sacred,  and,  cls  it  were,  a  part  of  the  in- 
dividual himself,  because  it  was  the  only  species  of  estate 
upon  which  the  family  could  live  freely  "without  any  obligation 
of  service  for  its  enjoyment,  neither  could  any  one  enter  the 
land  without  the  ownei^s  leave;  and  all  injuries  committed  on 
the  owner  of  an  allod,  within  its  boundaries,  was  mulcted  in 
penalties  doable  and  treble  of  th(^se  inflicted  under  like  circum- 
stances elsewhere :  nay,  the  privif^e  of  the  allod  went  further, 
for  the  state  could  not  enter'Und  forcibly  seize  the  owner  or 
any  one  else  within  its  bdUndaries ;  but  especially  sacred  was 
the  allodal  house,  mote  so  indeed  than  a  church ;  even  in  the 
case  of  an  outlaw  no  one  dared  break  the  door  and  enter ;  they 
set  it  on  fire  fVom  without,  and  in  this  may  be  seen  the  origin 
of  the  English  maxim,  ^'  Domua  sua  est  unicuique  ttdissimum 
refugiwn**  or,  Every  man's  house  is  his  castle,  (a) 

The  succession  to  allodal  Itods  was  strictly  in  the  male  line, 
as  women  could  not  exercise  the  rights,  nor  perform  the  obli- 
gations, of  an  allodal  proprietor. 

Every  member  of  the  family  was  entitled  to  live  in  the 
bouse,  and  be  sustained  from  the  produce  of  the  land,  nor  was 
it  in  the  power  of  the  father  to  disinherit  his  children ;  and,  if 
the  eldest  son  took  possession  of  the  allod,  he  was  obliged  to 
surrender  to  all  other  relations  a  pbrtion  of  the  chattels  and 
of  the  fruits  of  the  land  for  their  maintenance. 

The  technical  term  applied  to  the  family  was  ^^Sippe," 
« Sippschaft,"  and  literally  « Magschaft"(6)  indifferently, 
which  was  distinguished  into  Schwerdmagen  (c)  or  Spill- 
magen,  sword-side  or  spindle-side,  expressions  still  used  in 
Scotland  for  male  and  female  relations. 

This  fiEtmUy,  including  the  slaves,  was  legally  represented 
by  the  paterfamUiaa  in  all  external  or  forensic  matters,  and 

(a)  11  Co.  82,  &.  (6)  stomach. 

(e)  Svrord  ftomaobs  and  »piDdle-«tomacIi8. 

2a 
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lie  was  tbeir  goardian ;  and  tfaeji  on  the  other  hand,  were 
bound  to  obey  hinij^as  witbia  bis  bann  or  allodal  boundaiy 
on  entering  foreign ,  service  or  on  marriage,  they  were  free  of 
the  banUy  and  received  an  cAfymUj  which  has  been  in  French 
corrupted  into  apqnage,  and  applied  only  to  those  having  the 
rights  of  royal  blood,  because,  by  the  principle  of  the  later 
feodal  law,  the  sovereign  is  the  legal  owner  of  all  lauded 
propertyi  and  therefore  the  only  person  who,  since  the  dis- 
appearance of  allods,  possessed  an  entirely  free  estate  in  land ; 
those,  however,  who  did  not  marry  remained  for  ever  under 
the  bann ;  hence  in  German  the  term  for  bachelor  is  Hagestd* 
zer^  because  he  remained  within  the  geJiwgt  or  enQlcsnie; 
The  women  remained  under  perpetual  guardianship,  which 
was  on  marriage  transferred  to  the  husband  by  purchase; 
whereupon  the  woman  passed  under  the  guardianship  of  her 
husband,  and  becameamember  of  his  &mily.(a)  Here  isoertaialy 
a  striking  analogy  with  the  Boman  law,  which  reminds  u$  of  the 
perpdua  muliebris  ttUela  and  the  canveniio  in  manum  of  the 
older  law,  where  by  a  fiction  the  wife  became  the  JUia 
familiaa  of  her  husband,  as  otherwise  she  would  have  lost 
by  the  change  of  family  her  rights  of  succession,  without 
having  gained  equivalent  rights  in  that  whereof  she  had  then 
become  a  member.  Hence  our  women  assume  their  hus- 
bands' epiihda ;  hence,  too,  the  origin  of  the  prohibition  to 
marry  the  deceased  wife's  sister,  because,  since  by  the  convene 
tio  in  manum  mariti  the  wife  was  a  JUia  fixmiUaa  of  the 
husband,  his  sisters-in-law  were  in  a  manner  his  daughters 
by  the  same  fiction,  and  we,  rejecting  the  fiction,  have  main* 
tained  the  result,  and  forbid  the  intermarriage  of  persons 
between  whom  there  is  no  tie  of  blood,  a  restriction  which  has  no 
longer  even  common-^nse  to  support  it — ^a  somewhat  illogical 
result. 

Thus  the  allodal  possessor  combined  in  himself  the  domi- 
nium directum  and  the  dominium  utile,  whereas  by  the 
feodal  law  he  only  had  the  latter.  A  mortgage  does  not 
destroy  the  allodal  nature  of  land,  even  though  perpetual. 
Neither  does  land  cease  to  be  allodal  by  subjection  to  the 

(a)Oolqab<ran»  u.  «.,  seetions  Se^t  741-2. 
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juriddiction  of  dome  lord;  for  jurisdictioii  do  iuore  ooiifere 
direct  ownershipi  than  direct  ownership  confers  jurisdietioDi 
Ux  fef  et  justice  n'ayent  rien  de  commun. 

The  presumptio  jurisy  in  cases  of  doubt,  is  always  in  favour 
of  allodality,  as  in  the  case  of  persons  it  is  always  in  favat^em 
liberiaiia.  On  the  continent  few  allodal  lands  remain,  for 
on  the  introduction  of  feeds  every  possible  pressure  was  put 
upon  the  allodal  owners,  and  every  possible  induoement  held 
out  to  them  to  surrender  their  allods,  and  receive  them  back 
asfeofs. 

In  England,  allods  were  abolished  on  the  Norman  Con- 
quest at  one  fell  swoop,  and  the  feodal  law  substituted,  which 
vested  the  dominium  directum  of  all  land  in  the  crown.  In 
the  northern  countries  of  Europe,  Norway,  Denmark,  and 
Sweden,  the  constitutional  system  prevailed,  the  former  of 
these  taking  the  lead  in  political  organization.  The  first 
kings  were  the  sons  of  the  deified  Odin,  who  willed  his  con- 
quests as  follows : — 

East  Saxony  to  Begeleg,  West  Saxony  to  Balld,  France 
fo  Si^e,  Denmark  to  Skiold,  Norway  to  Sasming,  Sweden  to 
Yngivi-Freor.  Subordinate  to  these  Drottar,  or  Divine 
kings,  were  a  number  of  Fylker  kings,  equivalent  to  the  Gang-* 
rafen  or  Counts  of  the  Valley  in  Germany,  otherwise  Jarls. 
All  these  kings  combined  in  their  persons  the  supreme  legal 
power,  and  consequently  the  presidency,  as  well  in  the  courts 
as  in  the  Legislative  National  Assembly,  and  at  the  sacrifices : 
they  moreover  took  the  command  on  land  and  sea. 

The  people  consisted  of  bonden  or  free  peasants,  possessed 
of  a  free  and  unalienable  Allfod  or  Odol,  who  elected  the 
king,  and  held  the  Public  National  Assembly,  or  Thing,  under 
his  presidency.  The  richer  bonden  had  their  vassals  or 
infeodated  tenants,  under  whom  again  came  the  trcelle  or 
slaves ;  thus,  while  the  general  government  was  constitutional, 
local  government  was  feodaL  Those  heroes  who  dedicated 
their  energies  to  what,  in  modem  days,  passed  under  the 
uncivil  denomination  of  piracy,  were  termed  Sea  or  Nass-kings, 
from  the  islets  they  made  their  points  of  rendezvous.  This 
was  an  occupation  for  the  surplus  population  of  a  maritime 
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people^  as  well  as  the  meaoB  of  emigiatioa  and  conqaest.  The 
hisioiy  of  eveiy  nation  in  the  north  of  Europe  bean  witness 
to  the  annoyance  caused  by  these  pests  of  the  northern  seas ; 
every  ship,  native  or  foreign,  was  plondeied  by  them  indif* 
ferently,  aod  the  suoeessfnl  exercise  of  this  professional  piracy 
was  the  only  soro  road  to  national  inflaenoe.  To  secnre 
commerce  against  these  noble  pirates  was  the  object  of  the 
Hanseatic  League.  They  were  in  constant  warfare  with  the 
north  of  Scotland,  they  settled  Iceland  ^d  Greenland,  they 
conquered  England,  Normandy  under  Bollo,  afterwards 
in  911  christened  Robert,  and,  afler  long  being  the  scourge  of 
the  intervening  coasts,  founded  a  kingdom  in  Sicily.  In  the 
north  they  subdued  the  Wends  and  Fins,  nay,  they  even  pene- 
trated to  Russia 

The  Waeringer  became  the  body-guard  of  the  Emperors  of 
Constantinople,  and  first  introduced  regular  government 
among  the  Russ  nation,  who  chose  the  Norman  Rurik  as  their 
first  kcaes  or  king,  the  founder  of  the  present  Russian  empire. 
At  a  later  period  we  find-thissame  race  passing  under  another 
form  into  England,  and  introducing  the  complete  feodal 
system,  as  it  had  then  become  developed  and  polished  by 
continental  practice,  and  adopted  in  the  place  of  that  con- 
stitutional form  of  government  which  existed  in  its  northern 
fatherland,  and  had  thence  been  transplanted  to  England  by 
the  Scandinavian  dynasties. 

In  the  fifth  century  the  Saxon  tiibe  was  invited  to  Britain 
by  Yortigern,  to  assist  him  against  the  Soots,  and  was  mag- 
nificently received  and  fSted  in  roturn  for  successful  aid. 
The  Saxons,  however,  soon  turned  their  arms  against  their 
hosts,  and  having  fallen  unawares  upon,  and  murdered,  the 
leading  chiefs  of  the  British  tribes,  established  the  heptarchy, 
and  with  it  the  laws  of  their  native  land. 

They  were  joined  by  many  Angles.  Long  separated  from 
the  kindred  tribes  of  the  north,  they  had  become  almost  a 
different  people;  the  similarity  of  their  tongue  and  laws, 
however,  still  demonstrates  their  common  origin,  and,  under 
designations  differing  in  name,  they  introduced  the  same 
institutions,  the  deep  impression  of  which  time  has  failed  to 
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destroy.  The  Wittenagemote,  or  Council  of  the  Wise,  corre- 
sponded with  the  Scandinavian  Thing,  and  the  kings  of  the 
Saxon  Heptarchy  to  the  Fylker  kings  of  Norway,  and  the 
other  Scandinavian  countries.  The  Bonden  were  represented 
by  the  Saxon  nobles,  and  the  subjugated  British  by  the 
TrsBllen.  The  British,  however,  retiring  before  the  usurpers, 
left  a  race  more  or  less  mixed,  which  remained  as  those 
adscripti  gkbce  ceorls  or  churls,  later  known  under  the  name 
of  villeins,  and  holdhig  by  a  base  tenure,  which  has  its  exact 
parallel  in  the  position  of  the  subjugated  Boman  inhabitants 
of  those  continental  countries  where  the  Visigoths,  Ostrogoths, 
and  Lombards  possessed  themselves  of  the  pars  tertia  of  the 
conquered  land&  Hence  the  origin  of  the  base  services  still 
existing  in  many  of  the  central  counties  of  England,  where 
the  now  free  tenants  by  lease  or  at  will,  perform  for  the  lord 
of  the  manor  the  duty  of  haulage;  or  labour  for  the  harvesting 
of  the  crops  of  the  lord's  demesne;  for  such  is  undoubtedly  the 
origin  of  these  services  performed  according  to  custom  in 
many  manors. 

On  the  arrival  of  the  Normans,  and  their  introduction  of  the 
developed  system  of  foods,  these  conquering  Saxons  took  the 
place  of  that  mixed  race  who  constituted  the  churls,  and  few 
noble  families  of  Saxons  now  remain.  Thus  we  find  the  more 
warlike  services  imposed  by  the  Danes  mixed  with  the  baser 
services  introduced  by  the  Saxons,  and  dominated  by  the 
system  of  those  Norwegians,  who  brought  from  their  new 
settlement  in  modern  Normandy  the  organized  system  of 
modern  feodality,  all  of  which  is  now  fast  fttding  away,  and 
giving  place  to  the  original  system  of  allodal  tenure,  little 
more  than  the  legal  fiction  of  feodal  tenure  remaining. 
Les  dvSnemens  se  rSpHent 

It  is  a  curious  reflection  that  two  systems  so  diverse,  having 
for  their  bases  two  entirely  different  principles,  the  democratic 
and  aristocratic,  should  continue  to  coexist  so  long  in  England. 
It  is  true  that  the  latter  system,  introduced  by  William  I.,  for 
a  long  aeries  of  reigns  overshadowed  the  former ;  but  we  find 
that^  while  the  feodal  system  has  gradually  declined  until 
reduced  to  its  present  merely  nominal  and  strictly  legal  exis« 
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-tence,  the  old  constitutional  system  is  daily  more  and  more 
asserting  its  right  of  primogeniture,  and  is  so  clearly  traceable 
to  its  origin,  as  to  afford  undoubted  evidence  that  the  nation 
neyer  was  thoroughly  penetrated  with  the  feodal  system  of 
the  conqueror,  to  the  destruction  of  the  popular  or  Scandina- 
vian system.  In  many  points  we  trace  the  coexistence  of  both, 
in  law  as  well  as  in  custom.  The  system  and  law  of  tenures 
is  still  feodal,  while  gavelkind  in  Kent  is  Scandinavian,  or,  as 
it  is  ill  called,  Anglo-Saxon  from  its  more  immediate  intro- 
ducers, (a)  The  deference  paid  by  the  peasant  to  the  squire 
and  the  parish  priest,  shows  the  impression  leffc  by  the  feodal ; 
while  the  vestry,  the  jury,  the  House  of  Commons,  are  of 
anti-feodal  origin.  The  copy-holders'  court  would  seem  a 
mixture  of  both,  a  modification  of  the  old  feodal  system,  by 
the  admission  of  base  tenants  to  an  advising  voice  in  the  ad- 
minbtration  of  the  manor  or  barony ;  but  while  their  officers 
are  Scandinavian,  the  nomination  of  these  very  jurymen  is 
purely  feodal,  and  vests  in  the  lord  of  the  manor,  aa  the 
presidency  does  in  him  by  his  steward  or  man  of  law. 

It  is  difficult  io  suppose  that  England  will  escape  the 
universal  fate  of  all  countries  in  former  ages,  which,  comr 
mencing  with  the  patriarchal,  passed  through  the  oligarchical 
to  the  popular  or  constitutional  system  of  government,  thence 
onward  to  democracy,  producing  despotism  as  the  natural 
result  of  that  most  oppressive  and  corrupt  of  all  forma  of 
government.  After  this  usually  follows  dismemberment  and 
subjection  to  some  rising  power.  Historically,  then.  Great 
Britain  is  at  present  in  the  stage  corresponding  to  the  latter 
days  of  the  Boman  Republic;  and  if  she  follow  in  natural  course 
of  history  and  of  that  great  prototype,  she  has  yet  to  attain 
the  zenith  of  her  power,  and  pass  many  centuries  under  des^ 
potic  rule,  the  result  of  the  corruption  inseparable  from  a 
democratic  and  electorial  form  of  government 

The  old  judicial  forms  were  maintained  in  Friesland,  axKl 
among  the  Westphalian  tribe  of  Saxons  down  to  a  later  period 
than  elsewhere  in  Germany ;  and  until  the  reign  of  Henry  the 
Lion,  the  Counts  of  the  Valley  (Qaugrafen)  still  continued  to. 
(«)  The  inliabitante  of  Kent  are  supposed  to  be  descended  firaia  theJatak^ 
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adjodicate  under  tho  duke.  The  tame  syslem  was  continued 
when  Oologoe  became  a  fief  of  the  church ;  and  this  court,  held 
acoordiDg  to  ancient  form  in  the  open  air,  in  the  presence 
of  the  "free  peasants/  with  the  assistance  of  jurj'men 
(Schoeppen)  ae  assessors,  was  termed  the  '^free  court/'  in  dis- 
tinction from  the  criminal  and  local  court.  The  judges' 
bench  was  termed  **  free  bench,"  the  judge  "  free  count,"  and 
jurymen  "free  schoeppen." 

They  exercised  the  right  of  the  Bloodbann,  and  were 
exempt  from  all  ecclesiastical,  sovereign,  and  feodal  municipal 
courts,  and  in  every  gau,  valley,  or  district,  the  number  of 
free  benches  corresponded  to  the  ancient  "  Centen,"  according 
to  which  the  Count  was  required  to  declare  in  the  presence  of 
two  free  jurymen,  or  Schoeppen  (a),  and  of  the  summoning 
officer,  "  that  he  would  by  sunrise,  and  under  the  open  canopy 
"of  heaven,  duly  summon  and  call  free  jurymen  and  all  and 
**  several  the  freemen,  so  many  as  lived  and  resided  there  where 
"the  *  error*  might  be,  to  appear  on  the  next  succeeding 
"  Saturday,  at  the  proper  time  of  day,  at  the  place  where  the 
"'error'  might  be,  before  the  ordinary  royal  bench,  as  by 
"  ancient  law  acknowledged,  under  the  bann  and  penalty  of  the 
"  mulct  of  ancient  right  accustomed." 

Here  we  trace  the  locality  given  to  crimes,  and  those  deputed 
to  inquire  into  them,  retained  in  our  law,  though,  under  the 
changed  state  of  things,  this  locality  with  us  has  no  significa- 
tion, and  though  in  many  cases  considered  irreconcilable  with 
a  fair  trial  (b)  is  still  persisted  in,  often  contrary  to  the 
interests  of  justice.  The  argument  that  the  venue  is  pre- 
served in  criminal  cases  for  the  convenience  of  witnesses,  has 
lost  its  force,  from  it  being  held  that  a  prisoner  may  be  tried 
where  he  committed  the  offence,  or  where  he  is  apprehended ; 
and  it  is  somewhat  surprising  that  no  legislative  enactment 
should  have  been  passed,  giving  power  to  the  Queen's  Bench 
on  application  to  change  the  venue  to  such  place  as  it  may,  in  its 

(a)  Schoeppen  is  the  French  word  ichsmm — Soabini.  Vitls  Stmgny ;  GeA- 
ohichte  dee  roBmischen  Rechte  im  Hittelalter,  1, 4, 24.  Colquhoun ;  Snm- 
BDArj  of  Ronuui  Civil  Law,  sect.  119. 

(6)  Palmer's  case,  Act  of  Pad.  passed  to  change  vooue. 


4 1 8  UlSTOBIC AL  BEVIEW 

discretioDy  jadge  most  likely  to  tend  to  the  iateresfta  of  jnstioe 
and  an  impartial  trial  of  the  prisoner.  Crimmal  offences  and 
prosecutions  at  the  suit  of  the  Crown  being  also  of  a  personal 
nature,  no  sound  argument  can  be  adduced  against  trying 
prisoners  in  the  united  kingdom  for  offences  committed  out 
of  jurisdiction..  It.  is  true  an  exception  was  made  some  time 
since  in  cases  of  murders  committed  by  British  subjects 
abroad  (a);  but  it  is  difficult  to  see  why  the  power  should  be 
thus  limited  to  a  stated  offence,  by  a  certain  class  of  in- 
dividuals withojut  the  jurisdiction  of  the  Queen's  Courts,  for 
no  con victiou  could  follow  if  evidence  according  to  the  require* 
ments  of  IJnglish  law  could  not  be  adduced.  Great  Britain 
is  the  only  couutry,  except  the  United  Statea,  which  has  re- 
tained a  rule,  long  since  superseded  by  one  more  rational 
in  the  country  of  its  origin.  But  to  continue  the  historical 
question: — The  royal  Bench  might  be  in  any  meadow 
or  field  within  its  jurisdiction;  it  must  be  an  open  green 
spot,  sixteen  feet  square;  originally,  such  spot  was  con- 
stituted a  royal  free  Bench,  by  the  summoning  officer  digging 
a  trench  in  the  mi4dle  thereof  a  yard  deep,  into  which  each 
of  the  sixteen  free  jurypeu  cast  a  handful  of  ashes,  a  pungent 
herb  called  koUcy  and  a  tile,  whereupon  it  was  filled  up,  and 
every  time  that  a  free  field  court  was  held  In  the  same  place, 
the  summoning  officer  was  r^uired  to  place  the  bench  for  the 
Count  or  Chief  Justice,  who,  having  taken  his  seat  and  heard 
the  indictment  presented  by  the  two  youngest  free  jurymen, 
and  the  plea,  solemnly  charged  the  free  jurymen  in  the  pre* 
sence  of  the  freemen  to  do  justice  and  pronounce  sentence 
with  the  following  doggerel — ; 

''  All  derwile  an  dneaz^m  Dage 
Met  jvLwer  aUem  behage 
Under  dem  heUen,  Himmel  klar, 
Ein  frey  Feldgericht  openbar, 
Gehegel  bym  lechten  Snnnensoheio* 
Mel  noohterm  Mnnd  kommen  herin, 
De  stoel  ock  is  geaettet  reoht 
Dal  Mahl  befanden  npgerecht 
So  spreket  Recht  ane  With  nnd  Wonne 
Up  Klage  undo  antwort  wiel  schient  die  Sunne.** 
(a)  9  Geo.  IV.  ch.  zxxi.,  sect.  7.    Mnnro^s  oaie. 
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**  Beneath  the  heftren  bright  and  olear, 
A  Field  Court  hold  we  thU  day  here ; 
Open  to  all  who  may  agree, 
To  profit  bj  thia  court,  bo  free. 
Under  the  sun's  enlightening  ra]r» 
With  sober  tongne  yon  take  yonr  way. 
The  seat  of  justice  duly  placed. 
The  legal  meal  is  duly  graced, 
Indict  and  plead,  leaye  paseion's  force, 
Speak,  ere  the  son  have  run  its  course.*' 

Hereapon,  each  free  jadge  or  jaryman  was  required  to  state 
hifl  opinion,  and  the  verdict  of  the  majority  was  the  verdict 
of  all ;  thereupon  the  sentence  was  pronounced^  in  which  both 
parties  had  no  option  but  to  concur  without  plea  or  opposition, 
and  no  appeal  lay. 

This  court  held  the  people  in  check,  and  was  the  guarantee 
of  their  liberties,  in  no  less  a  degree  than  the^  Fehmgericht  or 
secret  tribunal  by  which  it  was  succeeded. 

In  the  age  of  Duke  Henr^  the  Lion,  however,  when  the 
counts  were  generally  the  chief  justices,  apdl  were  required 
to  attend  the  wars,  abuses  aroqe,  and,^  falling  into  decay,  it 
ultimately  was  superseded  bjr^the  Fehmgericht  (a)  or  supreme 
secret  court,  which  took  its  rise  in  the  thirteenth  century.  The 
latter  was  also  termed  the  secret  or  still  court  (wcretajudicia). 
In  the  latter  age  of  the  Hohenstaufen  le  droit  du  plus  fort  attain- 
ed so  great  an  ascendancy,  that  the  archbishop  IJngelbert  of 
Cologne,  the  then  administrator  of  theempire, associated  with 
himself  a  cert^in^ number  of  honourable  meji.to  try  and 
punish  in  secret  evil-doers.  Secresy  was  necessary,  since  each 
judge,  had  his  name  been  known,  would  have  bcea  exposed  to 
the  revenge  of  |i  numberless  horde  of  lawless  vagabonds. 

The  archbi^op,  as, Duke  of^  Weatphe^Ua,  coxn))ined  this  secret 
tribunal  with  the  old  free  courts  under  his  juri/sdiction,  placing 
these  in  the  hands  of  the  secret  judicial  societiy  of  the  Initiated 
(Wissenden]^  lijterally  the  knpwing  ones.  The  utility  of  these 
Fehmgerichte  was  speedily  demonstrated  by  their  extension 
over  all  Germany,  which  in  the  fourteenth  century  numbered 
one  hundred  thousand  Wissenden  or  Initiated,  bound  hj 

(a)  Schottelii  de  Jnr.  sing.  Genn^  29,  11. 
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solemn  oath,  the  violator  of  which  was  htrog  wreti  feet  higher 
than  any  other  colprit  Thej  were  divided  into  fonr  classes : 
the  first  class  was  composed  of  one»  the  Master  of  the  Bench, 
or  president  of  all  these  courts,  the  Archbishop  of  Cologne,  a 
man  of  princely  rank,  but  at  a  later  period  the  emperor  him- 
self. The  free  counts,  upon  whom  devolved  the  election  of 
the  Master  of  the  Bench,  occupied  the  second  rank.  The  free 
jurymen  chose  the  free  count  and  took  the  third  place,  and  the 
fourth  was  occupied  by  the  executive  o£Scers  of  the  court,  who 
summoned  the  parties,  and  carried  out  the  sentence  given  by 
secret  ballot.  Except  the  clerical  prince,  a  clerk  in  orders, 
a  Jew,  a  woman,  and  a  slave  were  ineligible,  neither  were 
such  within  the  jurisdiction  of  the  court  Free  laymen  alone 
were  here  judged  by  their  equals.  No  suit  was  triable  before 
this  court  save  such  as  either  could  not  be  or  had  not  been 
tried  by  another. 

Murder,  robbery,  violence,  thefl,  ecclesiastical  offences,  heresy, 
and  dissolute  conduct,  were  the  most  important  subjects  of 
indictment.  The  court  assembled  in  secret  at  midnight,  and 
its  members  were  masked.  One  of  the  iDitiated  appeared  to 
prosecute ;  the  accused  was  summoned  thrice,  and  no  appeal 
lay  save  when  the  court  was  divided,  and  then  it  lay  to  the 
emperor  and  the  pope. 

'  The  oath  of  the  prosecutor  sufficed  to  convict  the  accused 
in  default  of  appearance ;  but  the  Initiated  when  prosecuted 
could  procure  their  acquittal  by  their  oath,  but  who  was  so 
convicted  or  verfehmty  was  punished  in  a  manner  just  as 
secret  as  that  in  which  he  had  been  summoned  before  this 
tribunal.  Ere  long  his  corpse  was  found  with  a  dagger  in  it, 
or  hung  on  a  tree  in  which  the  dagger  was  stuck,  on  which 
was  engraved,  8.  S.  G.  G.,  (Stock,  Stein,  Gras,  Grein,)  (a)  in- 
timating that  the  dead  returned  to  nourish  tlieir  mother  earth. 
-  The  earliest  reliable  record  of  a  pure  and  organized  feudal 
system  is  to  be  sought  among  the  Longobardi,  who  invaded 
northern  Italy  a.d.  568. 

The  term  adopted  to  designate  this  system  appears  to  be 
derived  from  a  word  signifying  cattle,  a  common  expression 

(a)  Stick,  Stone,  Gross,  Woe. 
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for  property ;  it  has  its  synonym  in  the  latin  pecunia^  and  is 
identical  with  the  Keltic  word  eadcd,  of  which  Italia  is  merely 
another  form.  Hence  the  feodal  system  indicates  simply  a 
system  of  property,  or  that  whereby  property  was  secured  to 
an  individual ;  and  its  original  signification  by  no  means  denoteis 
what  we  term  real  property,  but,  on  the  contrary,  moveable 
property  of  a  particular  description,  namely  cattle.  Now,  as 
cattle  may  be  fairly  said  in  legal  phraseology  '*  to  savor  of  the 
realty,"  so  it  came  to  signify,  by  a  sort  of  juridical  synecdoche, 
the  land  itself.  In  southern  Russia,  Wallaohia,  and  Moldavia, 
boyard  or  cattle-owner  is  synonymous  with  landed  nobla  Be- 
fore the  introduction  of  a  circulating  medium,  fines  were 
levied  in  cattle  by  the  law  of  the  Twelve  Tables,  (a) 

Another  and  not  improbable  derivation  is  from  feoJiian,  to 
.fight,  in  modern  Qerman  fecktan,  which  conveys  the  idea  of  a 
possession  held  by  military  service.  The  German  equivalent 
term,  however,  has  a  difierent  signification.  Lehnrechty  Lehns- 
mann^  Lehnwe^en,  are  the  terms  used,  and  signify  a  grant  of  land 
for  a  consideration,  or  in  common  parlance  a  loan  and  a  vassal, 
or  a  system  of  feodnlity  respectively,  conveys  the  conception 
of  an  imperfect  title  or  usufructuary  right.  It  is  therefora 
perfectly  possible  that  the  term  feudum  or  feoduniy  by  which 
the  word  Lehn  has  been  translated,  is  of  purely  Boman  origin ; 
and  that  the  translator,  finding  no  Latin  legal  equivalent  for  an 
institution  unknown  to  the  Boman  law,  adopted  the  expression 
nearest  to  it,  and  fabricated  the  word  feudum  or  feodum^  out 
of  Emphyteusis.  Gothofried  derives  it  from  ^fides  or  fiddiUis^ 
the  oath  of  fealty  sworn  by  the  tenant  to  his  lord,  with  what 
semblance  of  probability  it  is  not  worth  while  to  discusa 

Another  not  improbable  derivation  may  be  sought  in  a 
corruption  of  the  word  fixdusj  the  treaty  entered  into  betweea 
the  lord  and  tenant  for  mutual  defence  and  support 

It  is  now,  however,  time  to  turn  to  the  institution  of  the 
feodal  law  in  the  north  of  Italy,  as  introduced  by  the  Lom- 
bards, which  is  the  earliest  trace  which  we  have  of  it  in  the 

(a)  In  modern  Anatralia  the  farmen,  anterior  to  the  '*  Golden  Age,*'  were 
in  the  liabit  of  playing  **  for  sheep  points  and  a  bnlloek  the  rab,**  thas, 
alter  a  lapse  of  two  thousand  years,  reminding  u«  of  the  oknsic  ages^  ^ 
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fonn  of  l^idation,  and  of  a  system  which  attained  that 
position    thionghout    Italy  entitling    it  to  a  chair  in  the 
universities  of  the  period,  and  rendered  its  stndj  an  impor- 
tant branch  of  legal  education.     Its  history  and  the  better 
opinion  goes  to  prove  that  the  law  of  feods  was  not  based  on 
the  Boman  law,  but  that,  in  systematiziog  and  translating  the 
Lombard  cnstoms,  Boman  expressions  were  introduced.    Its 
history  is  short,  and  may  be  summed  up  in  a  few  words : 
Thirty-six  of  the  principal  Lombard  notables,  under  the  title  of 
dnkes,  divided  the  new  conquests  in  Italy  among  themselves; 
sub-infeodating  others  on  condition  of  military  service,  and 
thus  formed  so  many  independent  principalities,  with  the 
right  of  electing  their  supreme  head  or  king,  whom  thej 
endowed  with  the  half  of  their  possessions;  practically,  however, 
they  do  not  appear  to  have  often  exercised  a  privilege  invol- 
ving a  political  daager,  which  they  appear  to  have  fully 
appreciated.    It  was  the  prerogative  of  the  king  to  summon 
the  national  assemblies  and  to  lead  a  battle ;  the  principal 
dignitaries formedhis great,  council ;  the  approbation  and  ex- 
ecution of  the  decisions  of  th^  king  in  council,  however, 
depended  on  the  army.    Eighty  years  after  the  conquest  of 
Italy,  the  Lombanl  customs  were  translated  into  barbaric 
Latin,  and  formed  that  code  known  under  the  title  of  the 
Lombard  feodal  law,  the  most  perfect  of  the  barbaric  codes,  (a) 
The  crime  of- treason  against- the  sovereign  or  state  was 
punished  by  death ;  bqt  the  murderer  of  an  individual  might 
^^redeme"  his  life,  by  a  fine  estimated  according  to  the  rank  and 
station  of  the  victim.      Ofiences  against  the  person,  and 
personal  or  verbal  injuries,  were  represented  by  an  equivalent 
in  money ;  but  witchcraft  had  no  place  in  the  Lombard  law, 
and  Luitprand  discountenances    and   denounces,  while  he 
confesses  be  cannot  suppress,  the  Judicia  Dei.    Ecclesiastics, 
however,  never  had  a  voice  in  their  councils,  and  any  parallel 
to  the  anomaly  of  admitting  bishops  in  the  House  of  Peers,  and 
excluding  clerks  in  orders  from  the  House  of  Commons,  was 
unknown. 

(a)  Mnntori,  bA  Script.  Ber.  Ital.  to),  i.  pt.  3,  pp.  1—61.  Moiitetqiiieii« 
"Esptii  d<fl  Loiz,"  L  28.  c  1. 
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The  codes  of  Tbeodosius  and  Justinian  contain  no  allusion 
to  the  feodal  law;  nevertheless  the  beneficii  ov  feudi  were 
certainly  in  full  vigour  in  the  reign  of  Clotar  II.  the  Merovin- 
p;ian,  who  reigned  584 — 628  a.d.,  and  we  have  every  reason 
to  believe  the  same  law  had  existed  long  before  his  time,  (a) 
In  the  age  of  the  early  Merovingians  the  tenants  of  feods 
revocable  at  will  became  tenants  for  life,  and  subsequently  a 
further  advance  was  made  whereby  the  feods  became  hereditary. 
Brunechilde,  in  attempting  a  retrograde  movement,  caused  an 
open  war  between  the  lords  and  the  king,  and  became  the 
victim  of  his  imprudence;  thus,  in  614,  Clotar  IL,  by  the  treaty 
of  Andelot,  restored  to  the  lords  the  lands  reassumed  by  the 
crown.  In  this  age  a  beneficium  or  feudum  was  ^'a  gift  of 
land  under  condition,  service  military  or  base,  or  of  one  or 
the  other  contemporaneously. 

Charles  the  Hammerer  (Martel)  was  the  first  to  introduce 
the  '^homage."    Mably  is  of  opinion  that  Charles  was  the 
first  to  render  feodal  service  purely  military,  and  that  the 
introduction  of  the  word  Vassm  or  VdssaUtis  dates  from  that 
period  (b) ;  but  in  this  opinion  I  cannot  coincide.    This  word, 
however,  appears  to  be  one  of  those  left  by  the  Keltic  tribes, 
and  signified  then,  as  at  the  present  day,  noble  or  gentle 
(nasal).    We  also  find  another  form  of  this  word  in  frequent  use 
in  the  feodal  law,  viz.  Gastaldi  (quasi  Uasaldi).    Hence  we  see 
that  the  subjection  of  the  vassal  to  the  lord  had  in  its  nature 
nothing  base ;  on  the  contrary,  it  was  an  honourable  tenure, 
because  the  services  required  of  the  vassal  were  not  base,  but 
military,  and  no  base  man  could  be  termed  a  vassal    When  the 
services  required  were  base,  the  term  employed  was  in  Eng* 
land  ceorl  or  churl,  and  later  villein,  equivalent  to  peasant, 
whose  services  were  base,  such  as  tilling  the  ground,  hewing 
wood,  and  performing  other  servile  offices  for  the  lord.     Lands, 
on  the  other  hand,  by  Herriot  or  Hergat,  were  held  by  military 
service.    The  word  implies  the  possession  of  arms,  which  were 
lent  by  the  lord  to  the  vassal  in  order  to  enable  him  to  per- 
form his  military  service  in  regard  to  the  lands  he  held.     On 
the  death  of  the  vassal  these  arras  had  to  be  delivered  up,  in 

(a)  Canter.  Stor.  Univ.  t.  ix.  p.  1. 
(6)  Vide  «l  Ducange  Gloss.  Bat.  Barb. 
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liett  of  whicby  in  the  coarse  of  tiine^  a  fine  was  exacted.    Hence 
in  England  the  Herriot  multiplies  with  the  subdivision  of  the 
land  for  a  plain  reason ;  viss.,  that  the  service  was  personal,  and 
each  tenant  of  any  part  of  a  subdivided  feod  was  reqnired  to 
profess  armSy  to  perform  his  military  service  to  the  lord,  without 
whose  consent  the  division  could  not  be  effected.    An  attempt 
has  been  made  to  identify  the  feodal  system  with  the  customs  of 
the  ancient  Gkrmans  or  Hermanni  (Warriors),  as  described  by 
Tacitus,  but  on  nearer  examination  the  resemblance  falls  to  the 
ground;  young  men  dedicating  themselves  to  the  profession  of 
arms  attached  themselves  to  the  person  of  some  chief,  to  whom 
they  swore  fidelity,  and  from  this  juramentum  fdeUtaiis  some 
authors  would  fain  derive  the  feodal  system.    But  nothing  can 
be  less  analogous  in  its  inception  or  principle.    The  more 
recent  and  systematized  feodal  law  was  based  on  the  possession 
of  landed  property ;  whereas  the  old  German  system  was  that 
of  personal  service  more  nearly  resembling  that  of  the  age  of 
chivalry,  and  any  German  scholar  must  be  at  a  loss  to  conceive 
how  certain  authors  have  translated  Hermanns  (a)  hj  fraier^ 
We  must  not,  therefore,  search  so  far  back  for  the  origin  of 
the  feodal  system  as  it  existed  in  Lombardy  and  later  in  the 
middle  ages. 

The  partition  of  the  land  among  the  principal  Lombard 
leaders  had  the  effect  of  reducing  the  inhabitants  to  a  ^te 
little  above  slavery,  and  the  maintenance  of  their  masters  in 
armed  idleness  by  the  industry  of  othera 

Moveable  property  was  of  little  value,  and  their  legislative 
efforts  were  therefore  directed  to  land,  which,  vesting  in  the 
conquering  race,  carried  with  it  the  incidents  of  military 
service,  and  gradually  developed  itself  into  a  system. 

Indeed,  it  is  much  more  reasonable  to  suppose  tliat  it  did 
not  acquire  that  definite  t\'pe  or  development  with  which  we 
are  more  immediately  acquainted,  even  among  the  Longo* 
bardi  themselves,  before  their  inroad,  and  that  of  other  war- 
like Teutonic  races  into   the  more   southern  parts  of  the 

(a)  Hermanus,  another  form  of  Germanns,  may  either  mean  Heer  Mann 
War  Man,  or  Herr  (Hems)  Lord  Man ;  nor  is  it  improbable  that  the  wor^ft. 
are  of  the  same  root  and  ajnonymous,  the  warrior  jpar  tteeUetui  being  a 
Lord  or  Bnler. 


OF  THE  FfiODAL  8y8T£M.  4So 

European  continent.  The  system  pursued  by  all-  these 
nations  is  ably  developed  by  Savigny  in  his  Histojy  of  the 
Boman  Law  in  the  Middle  Ages,  already  alluded,  to  in  a 
former  paper  in  the  ^'  Transactions"  of  this  society  by  the  author 
of  the  present  treatise,  and  more  amply  in  his  work  on  the 
Boman  Civil  Law.  Synoptically,  the  system  generally  pur- 
sued by  the  "  barbarians  "  was,  to  take  a  certain  proportion  of 
the  landed  property  from  the  possessors,  or  to  compel  them  to 
pay  a  certain  proportion  of  the  produce.  The  sovereignty 
they  assumed.  The  greater  feodataries  sub-infeodated  their 
own  countrymen  of  portions  of  this  sovereignty  with  the 
obligation  of  military  service,  while  the  native  proprietors 
stood  to  them  in  the  relation  of  base  tenants. 

Hence  we  have  at  once  the  origin  of  the  military  and  base 
tenures,  and  the  rule  thus  explained  will  be  found  to  be  of 
general  application.  The  feodatory  was  bound  to  the  lord- 
paramount  in  feodal  or  military  service,  and  the  peasant  to 
him  in  base  or  villein  service;  the  one,  bound  to  suj^ly 
armed  aid  when  called  upon,  assumed  the  position  there- 
after known  as  noble,  the  other  formed  the  non-noble  class ; 
hence  nobility  was  based  on,  and  originally  inseparable 
from,  the  exercise  of  the  profession  of  arms  and  possession  of 
land;  at  the  same  time  the  peasant,  when  armed  by  the  lord 
for  bis  service,  was  not  on  that  account  noble ;  on  the  contrary, 
the  Glermans  termed  such  a  Waffen  or  Wappen  knechty  or 
slave-at-arms,  nor  must  this  word  be  confounded  with  the 
word  knight.  In  the  same  sense,  this  word,  undoubtedly 
derived  from  knechtj  was  applied  in  another  sense  to  him  who 
served  his  novitiate  to  a  knight  until  it  should  please  hi^ 
military  chief  to  emancipate  him,  which  we  vulgarly  term 
winning  his  spurs ;  this  in  chivalry  was  done  by  the  Boman 
form  of  the  buffet  On  his  knees  the  novitiate  did  homage  to 
his  military  master,  and  received  the  blow  of  the  sword, 
according  to  the  old  Boman  form  of  manumission,  in  token 
that  this  was  the  last  insult  he  was  to  submit  to ;  that  his 
period  of  military  servitude  was  completed,  and  he  rose  a  free? 
man  in  arm&  These  knights-^emen^  were  called  in  the 
language  of  Provence  baa  ckevaliera  or  lower  knights,  whence 
knight-bachelors.    These  slaves  of  the  church  had  their  origin 
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with  the  Crusades,  and,  as  knights  of  military  and  religious 
orders,  were  quite  distinct  from  the  territorial  knights  of 
Germany,  whence  James  took  the  idea  of  the  knight-baronet 
or  hereditary  knight,  the  origin  of  which  must  be  sought  in 
the  ordo  equitum  of  Home ;  but  this  notable  difference  existed 
between  the  two,  that  the  qualification  of  the  latter  was  a 
certain  amount  of  property  according  to  the  census,  which 
might  be  personal,  whereas  that  of  the  former  was  landed  estate. 

The  feodal  system,  as  established  by  the  nations  of  northern 
origin,  but  especially  by  the  Lombards,  had  taken  so  deep  a 
root  on  the  continent  of  Europe,  that  it  survived  the  destruc- 
tion of  their  rule,  and  proceeded  in  its  development  until 
Charles  the  Great,  in  the  eighth  and  ninth  centuries,  established 
it  as  the  fundamental  law  of  his  almost  boundless  empire. 
The  allodal  tenants,  oppressed  and  harassed  by  his  unceasing 
wars  and  the  Heerbann^  were  often  obliged,  from  want  of  the 
leisure  necessary  for  the  cultivation  of  their  possessions,  to 
resign  them  into  the  hands  of  the  crown,  and  receive  them 
back  as  feofa  Many,  however,  succeeded  in  resisting  all  the 
means  taken  to  suppress  their  tenure,  and  demanded  fit>m 
time  to  time  Sendgrafen,  or  counts  demissary,  to  obtain  justice 
from  their  feodal  neighbours.  Charles's  first  measure  was  to 
declare  himself  lord-paramount,  and  every  member  of  the 
state  obligated  to  him  in  feodal  service ;  those  who  accepted 
the  feodal  regimen  were  excused  from  many  oppressive  exac- 
tions and  services,  and  above  all  from  the  Heerhann  or 
military  service  to  the  empire,  to  remedy  the  loss  of  which 
assistance  he  formed  a  mercenary  band,  termed  the  Scaren  or 
Schaaren,  who  received  pay  from  the  imperial  treasury ;  and 
of  this  band,  clad  in  red,  the  probable  predecessors  of  the 
British  army,  mention  is  often  made  in  history,  (a) 

The  administration  of  justice  was  another  means  by  which 
Charles  sought  to  suppress  allodal  tenures ;  the  tenants  were 
no  longer  permitted  to  ap|)ear  in  court  armed  as  of  yore,  and 

J  a)  The  regular  army  was  introduced  by  William  of  Orange,  and  the 
1  uniform  by  the  Hanoverian  dynasty.  Mense),  Omd^,  dtr  Ttutteken^ 
Thusy  too,  the  Othoman  dynasty  eatAblished  the  Yeni  thaaler,  or  new  host, 
composed  originally  of  Christian  children  taken  i  risoners  on  the  couutriea 
of  the  Danube  and  brought  up  as  Moselmeen. 
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the  judicial  power  was  transferred  from  the  comnmnities  to 
counts  nominated  by  himself.  The  new  laws  or  capitularies 
were  drawn  up  in  the  Latin  language,  which  being  beyond 
the  comprehension  of  the  general  public,  a  guild  of  lawyers 
arose  in  every  community ;  although  these  retained  the  deno«- 
mination  of  scabini  or  adiaeppen^  they  must  not  be  confounded 
with  the  free  jurymen  of  the  anti-feodal  period.  The  national 
law  in  substance  he  left  as  it  was,  though  travestied  in  its 
new  dress ;  shorn,  however,  of  the  characteristics  of  freedom 
it  formerly  possessed,  and  with  the  addition  of  new  imperial 
and  ecclesiastical  laws,  the  numbers,  diversity,  and  origin  of 
which  tended  to  exclude  public  interference.  The  introduc- 
tion of  religious  houses  was  another  mode  of  oppressing  the 
free  tenants,  who  in  all  cases  were  obliged  to  testify  their 
supreme  duty  to  Ood  by  the  payment  of  tithes. 

To  render  this  feodal  rule  more  perfect,  he  suppressed  the 
dukes  and  substituted  counts,  (a)  through  whom  he  adminis- 
tered the  empire,  and  whose  reduced  power  rendered  them 
more  obedient  to  his  will ;  over  these  he  exercised  a  direct 
surveillance  by  misai  dominicif  or  counts  demissary.  The 
better  to  hold  these  feodal  counts  in  check  he  divided  the 
ecclesiastical  from  the  lay  feodatories,  holding  synods  with  the 
former,  and  phcita  with  the  latter. 

The  free  tenants  were  naturally  excluded  from  both  these 
assemblies,  nor  had  they  any  place  but  in  the  Maifeld,  or 
general  assembly  of  the  empire,  as  of  ancient  right  accus- 
tomed, in  which,  however,  their  numerical  proportion  was  so 
small,  as  to  leave  them  no  choice  but  that  of  confirming  the 
decrees  already  passed  in  the  synods  and  pla^ita.  Conspi- 
racies and  fraternities  are  often  inveighed  against  in  the 
capitularies,  and  threatened  with  the  heaviest  penalties,  which 
were  clearly  directed  against  the  free  tenants. 

By  such  means,  foul  and  fair,  Charles  the  Great  sought  to 
extirpate  the  remains  of  the  old  Scandinavian  constitutional 
system,  and  establish  the  principle  of  governing  through  the 
church  and  an  aristocracy  too  weak  to  oppose  him,  yet  suf- 

(«)  The  Count  Palatine  of  the  Rhine  ie  the  laet  represontatiTe  of  theie. 

2h 
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ficiently  nameraus  to  enable  him  without  difficolty  to  crash 
any  indiridaal  who  threatened  opposition  to  his  will.  As  his 
empire  incladed  the  ancient  tribes  of  the  Franks,  Goths, 
Lombards,  Burgundians,  AUemans,  Thiiringians,  Bavarians^ 
Saxons,  and  Triesians,  a  uniform  feodal  system  was  made  to 
penetrate  all  these  peoples  and  countries,  and  fixing  a  firm 
root,  endured  with  more  or  less  vigour  as  the  recognised  law, 
for  the  long  period  of  900  years. 

8ach  was  the  condition  of  the  feodal  system  down  to  the 
reign  of  the  emperor  Conrad  in  1037,  who  found  the  time  had 
arrived  at  which  it  was  necessary  to  reform  certain  parts  of  it, 
check  the  abuses  which  had  arisen  in  practice,  and  had  become 
incorporated  into  it  by  custom,  and  to  afford  some  protection 
to  the  few  remaining  allodal  tenants. 

It  may  be  said  that  in  his  day  feeds,  under  the  new  organi- 
zation of  Charles  the  Great,  first  became  hereditary,  and  that 
what  was  before  conferred  as  of  grace  now  became  demand- 
able  as  of  right.  Every  vassal  acquired  by  this  constitutiiMi  a 
vested  interest  of  the  most  complete  description  in  his  feed, 
which  he  was  enabled  to  transmit  to  his  son ;  in  other  words, 
he  no  longer  held  it  at  the  will  of  the  lord,  but  according  to 
the  custom  of  the  manor,  and  arbitrary  fines  and  forfeitures 
were  abolished.  We  find  the  same  object  effected  in  this 
country  by  the  decisions  of  our  ordinary  courts  of  law.  The 
copyholder,  who  occupies  a  position  analogous  to  the  heir  of 
the  vassal,  could  not  be  compelled  to  pay  more  than  two 
years^  improved  value  of  his  land  as  a  fine  on  admission,  and 
upon  payment  of  this  the  lord  was  debarred  from  re-entry. 

Another  important  provision  consisted  in  the  prohibition 
to  the  lord  to  a^enate  a  feed  without  the  consent  of  his 
inferior  vassals ;  they  had  sworn  homage  and  fealty  to  him, 
and  had  thereupon  received  investiture,  and,  as  these  were 
personal  contracts,  entered  into  by  mutual  consent,  they  could 
only  be  dissolved  by  like  means :  the  lord  must  therefore  also 
be  released  from  his  part  of  the  obligation. 

We  now  arrive  at  that  period  in  which  the  feodal  law 
was  regulated  by  the  Assize  of  Jerusalem  in  1009,  under 
the  presidency  of  Gothofried  of  Bouillon,  assisted  by  the 
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Latin  pilgrims  best  versed  in  the  feodal  law  and  customs  of 
Europe.  The  code,  the  result  of  their  joint  labors,  was 
deposited  in  the  H0I7  Sepulchre,  to  serve  as  a  rule  for  the 
courts  of  Palestine. 

The  organization  of  the  tribunals  was  threefold ;  the  first 
consisting  of  the  immediate  ieodatories  of  the  kingdom  under 
royal  presidency,  and  all  nobles  were  amenable  as  peers  to 
this  court 

The  second  was  the  court  of  burgesses,  whose  jurisdiction 
extended  over  their  peers,  the  selection  being  made  among 
the  most  respectable  of  that  class. 

The  third  court  was  instituted  for  the  native  Christians, 
under  the  presidency  of  the  Viscount  of  Jerusalem. 

The  supreme  court  took  cognizance  of  all  causes  relating 
to  feodal  tenures,  and  the  civil  and  the  criminal  suits  of  the 
nobles.  Marriages  and  testaments  were  abandoned  to  the 
ecclesiastics;  within  their  feodal  possessions  the  respective 
counts  exercised  the  same  jurisdiction,  with  the  assistance  of 
their  principal  vassals. 

The  second  court  had  cognizance  of  the  civil  and  criminal 
causes  of  their  equals. 

The  third  court,  in  like  manner,  exercised  jurisdiction  over 
its  class  for  which  it  was  instituted. 

Judicial  combat  was  admitted,  and  was  the  privilege  of  the 
prosecutor  in  all  criminal  cases,  treason  excepted,  and  partook 
rather  of  the  nature  of  the  avengement  of  the  persons  he 
represented.  In  (nvil  suits  it  was  admitted  above  the  value  of 
one  mark .  Except  in  cases  of  treason,  judicial  combat  was, 
in  default  of  evidence,  the  privilege  of  the  prosecutor  in 
criminal  cases.  In  civil  suits  it  was  allowed,  if  above  the 
value  of  a  mark,  to  the  defendant,  on  the  ground  that  he 
charged  the  witnesses  with  perjury,  but  not  to  the  plaintiff, 
who  must  establish  his  claim  by  evidence.  Women,  men 
above  the  age  of  sixty,  and  cripples,  were  alone  allowed 
champions,  whose  defeat  involved  the  death  of  the  accused,  of 
the  champion,  or  of  the  witness  in  criminal,  and  in  civil 
cases  of  infamy,  together  with  the  death  of  the  champion  or 
witness. 
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Combat  was  in  the  discretioii  of  the  court,  except  where  a 
Buitor  impeached  its  honour,  in  which  case  he  had  to  fight  in 
the  same  day  all  the  members  successively^  and  where  the 
vassal  gave  the  lie  to  his  compeer  who  claimed  any  part  of 
his  lord's  deme8ne.(a) 

On  the  loss  of  the  kingdom  this  code  disappeared,  but  was 
re-collected  from  the  fragments  and  tradition  by  John  d'Ibelin, 
Count  of  Jaffa  and  Ascalon^  before  1268.  In  1369>  it  was 
finally  revised  by  sixteen  commissioners  chosen  from  the  states 
of  Cyprus,  and  deposited  in  the  Cathedral  of  Nicosia,  for  the 
use  of  the  remnant  of  the  Crusaders  who  retired  to  that 
island,  as  appears  from  the  preface  to  the  work  it8el£ 

The  next  collection  of  feodal  laws  and  customs  was  made 
in  Italy  by  private  authority,  with  the  object  of  introducing 
uniformity  into  the  subject,  consolidating  the  law,  and  render- 
ing it  more  easy  of  access  to.  jurisperUi.  The  most  ancient 
repertories  of  the  feodal  law  are  two,  the  first  chronological 
and  the  second  systematic,  both  founded  on  the  authority  of 
ancient  MSS.  (6) 

The  chronological  or  historical  collection  is  regulated  by  the 
successive  order  of  the  kings,  under  whom  these  laws  were 
severally  promulgated,  which  are  for  that  reason  entirely  des- 
titute of  material  order ;  the  first  of  these  is  to  be  found  in  the 
collection  of  Herold  (c),  the  next  in  Muratoris  Scriptores  (d), 
and  the  last  in  the  collection  of  Ceorgis  and  Canciani — ^and 
contains  the  laws  of  five  national  kings  of  Botharis,  (A.D.  643) 
Grimoald  (668);  Luitprand  six  books  713-724;  Boclus  (746); 
and  Aistulph  (754).  This  is  followed  since  the  Frank  dynasty 
by  the  laws  of  Charles  the  Great,  Pipin  of  Italy,  Lewis  the 
Pious,  Lothar  I.,  Lewis  II.,  G-uido,  Otho  11.,  Otho  IIL,  Henxy 
L  as  King  of  Italy,  but  commonly  known  as  Henry  IL,  Conrad 
I.,  Henry  U.  (III.)}  Lothar  II.  The  systematic  collection 
called  the  Lomharda  contains  the  same  matter  scientifically 

(a)  Gibbon,  toL  ▼ii.  o.  48,  adfinm. 

(6)  SaTipiy,  Get.  de  R.  B.  im  M.  A.-^  B.  197.  Biener  de  Orig.  L.  Gir, 
P.  I.,  p.  151. 
(0  Basil,  1557. 
(d)  T.  1.  P.  2. 
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arranged,  (a)  It  consists  of  three  Books,  the  first  of  37  Titles, 
the  second  of  59  (60),  the  third  of  40  Titles.  Its  date  is 
anterior  to  King  Lothar  II.,  obiit  1137,  whose  laws  it  contains, 
and  most  have  existed  in  the  12th  centary,  as  it  was  glossed 
by  Caroltts  di  Tocco  in  1200,  and  quoted  in  the  Lombard 
feodal  law,  which  was  collected  in  the  middle  of  the  12th 
century,  et  hoc  coHigitur  'per  legem  quce  est  in  titulo  de  acquisi- 
Hone  actorum  legts  in  Lombarda,  (6)  The  author  was  un- 
known even  to  Carolus  Tocco,  who  says,  Gompoeitorea  htyue 
Ubrif  quorum  nomina  ignoramua:  the  surmises  of  commentators 
as  to  the  authorship,  therefore,  are  unfounded. 

Such  being  the  history  of  the  Lombarda^  we  now  arrive  at 
the  period  at  which  the  Liber  Feodorum  was  composed  by 
Gerard  the  Black,  of  the  family  of  Capogisti  and  Hubertus  de 
Horto  (Oberto  deU'Orto),  two  Milanese  jurisconsults  and 
consuls,  and  to  which  were  added  some  of  fhe  feodal  constitu- 
tions of  the  emperor  Frederick  I.  and  Lothar  II.  The  juris- 
consult Hngolinus  placed  this  collation  in  the  Gorpw  JuriSy 
enriched  with  the  glosses  of  the  University  of  Bolc^a,  certainly 
not  earlier  than  1220,  as  a  tenth  collection  of  NovellcB  Oonstiiu^ 
Hones ;  thus  they  found  their  way  into  the  jus  civile. 

By  order  of  the  emperor  Sigismund,  Minucci  de  Protovec- 
chio,  and  Bartholomeo  Baratorio,  improved  the  arrangement 
of  these  laws,  which  received  the  approbation  of  Philip  Maria 
Yisconti,  Duke  of  Milan.  It  remained,  however,  to  the  dis- 
tinguished jurisconsult,  Gujaccius,  to  perfect  the  work,  which 
he  did  by  distributing  the  matter  into  five  books,  in  which 
the  ancient  Customary  of  Lombardy  is  better  arranged  than 
by  any  of  his  predecessors.  To  these  are  appended  the  Im- 
perial Constitutions,  which  together  received  the  denomination 

(a)  Editions ;  Leges  Longobardoram,  ftc,  et  NovellaB  Constitutiones  D*^ 
Justiniani  (Juliani)  per  Nicol.  Boherium  5  1  &  a  and  a  (Lugd.  1612,  8vo.) 

Leges  Longobardorum  cnm  argotissimis  gloesis  in  fine  Tenet.  1537, 
8vo. 

In  the  collections  of  Lendenbrog  and  Goldast. 

In  some  glossed  editions  of  the  Corpus  Juris  as  part  of  the  volame,  t^*^ 
Lngd  1562,  f.  Lngd  1600-4  (Bandoza)  Yenet.  1621,  4  Cap.  Juntas. 

A  fine  MS.  is  in  the  Bekdiger  Library  of  Breslau. 

(6)  1  Fend.  10;  2,  Feud.  22  and  58. 
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of  the  common  law  of  feods,  not  for  Italy  alone,  bnt  indeed  lor 
all  Europe.  An  epitome  of  theee  will  be  found  in  Colquhoun'a 
"  Summary  of  the  Roman  Civil  Law."  (a) 

The  Lombard  law  maintained  its  ground  longer  than  anj 
other  of  Teutonic  origin.  In  Lombardy  proper  it  was,  bow* 
ever,  much  circumficribed  by  local  municipal  law,  but  a  pro- 
fessorship of  it  existed  in  Crema  1334 ;  and  Uub  chair  waa 
finally  abolished  only  in  1451,  in  which  same  year  we  find 
glossed  editions  of  it  in  the  list^s  of  works  hired  out  to  the 
students  by  the  circulating  legal  libraries. 

In  the  Norman  kingdom  of  Sicily,  the  Lombard  and  Roman 
law  were  coexistent — part  of  the  kingdom  having  been  Lom- 
bard and  part  Roman,  each  individual,  acoording  to  his  nation- 
ality, being  governed  by  the  law  of  his  origin  (b)  as  common  law. 
In  Naples  it  obtained  as  personal  common  law,  probably  gene- 
rally until  the  middle  of  the  sixteenth  century ;  for  all  distinction 
of  origin  among  the  inhabitants  seems  to  have  disappeared  in 
the  latter  half  of  the  thirteenth  century. 

Thus,  the  oldest  feodal  laws  are  to  be  traced  to  the  Bav»* 
rians  and  Visigoths.  More  special  {mvisions  are  found  in  the 
Capitularies  of  the  Frank  kinga  (c) 

While  the  feodal  system  was  thus  developing  itself  in  the 
north-west  of  Europe,  we  find  it  flonrishing  in  the  north-east 
of  Europe,  between  which,  at  that  period  at  least,  and  under 
the  then  state  of  civilization  and  international  communication, 
no  conoecticm  certainly  existed,  or  at  least  not  sufficient  to 
exercise  upon  either  that  influence  which  would  lead  to  pdi- 
tical  imitation.  It  is  therefore  clearly  presumable,  that 
both  derived  their  system  of  government  from  one  and  the 
same  common  origin,  and  that  the  difierences  percqrtible  in 
its  later  condition  are  attributable  to  the  influence  of  country 
and  climate.  In  the  thirteenth  century  we  find  the  Nogai 
Tatars  firmly  settled  in,  and  the  feodal  masters  of,  the  Russian 
empire,  the  result  of  the  conquests  of  Jengis  Khan,  whose  almost 
boundless  empire  was  on  his  death  divided  among  his  sona 

(a)  Section  129. 

(6)  £k>lquhoan's  <<  Somxnary/'  Seotion  IIS. 

(c)  Balnsiii  Cap.  Reg.  Frsno.  , 
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la  12i7»  Batto,  chief  of  the  Cblden  Hordes  bailt  Sami,  and 
governed  the  country  between  the  Don  and  Dniester  with 
feodal  oppreiBsion.  Five  hundred  years  later,  we  see  the  last 
remnant  of  the  Tatar  race  emigrating  from  the  Crimea  into 
the  Othoman  dominions,  before  those  very  Slavonians  they 
before  held  in  such  unmitigated  subjection.  The  feodatories 
under  which  the  government  was  administered  consisted  of 
two  classes,  the  higher  and  lower  nobility.  The  supreme 
Tatar  authority,  while  it  interfered  in  no  respect  with  either 
the  ecclesiastical  or  judicial  administration,  or  even  with  the 
wars  its  feodatories  carried  on  with  their  neighbours,  strictly 
insisted  upon  its  right  to  assign  the  provinces  to  the  respective 
native  rulers  at  pleasure,  to  nominate  the  grand  and  petty 
princes,  and  deprive  them  at  will  of  their  governments,  and 
settle  all  internal  disputes  by  its  special  envoya  Neither 
could  any  such  princes  assume  the  government  of  his  hereditary 
lands  without  first  doing  homage  to  the  supreme  khan  or 
feodal  lord  paramount;  and  in  such  cases  be  was  bound  to 
present  himself  at  Sarai,  or  even  in  Tatary,  within  the  year, 
to  do  suit  and  service  by  kissing  the  ground  upon  which  his 
feodal  superior  stood,  and  other  similar  hunuliations,  not  for- 
getting that  most  important  of  all  feodal  obligations,  the  pre- 
sents, whereupon  he  received  investiture.  The  tribute  payable 
by  these  vassals  consisted  in  a  capitation-tax  on  all  non-Tatars. 
Here  we  perceive  the  modification  produced  in  the  original 
feodal  system  by  religion,  the  poll-tax  or  kharatch  being  of 
Mohammedan  and  not  of  feodal  origin,  as  we  shall  hereafter  see. 
The  conquest  of  Tamerlan  destroyed  this  system,  and  the 
once  powerful  Qolden  Horde  in  the  first  half  of  the  fifteenth 
century  found  its  capital  destroyed,  and  its  tribe  split  in  two» 
and  represented  by  the  kingdom  of  Eassan  and  the  Crimean 
Tatars,  whose  last  descendants  were  extinguished  by  Bussia 
in  the  treaty  of  Eainardjee  in  1774,  so  in&mous  for  the 
Western  Powers.  In  1783,  however,  those  princely  Tatars 
whom  Bussia  had  banished  to  Asia,  no  longer  mindful  of  their 
bygone  prosperity,  bowed  beneath  the  Muscovite  yoke,  (a) 

(a)  For  historjr  of  the  Taario  Chenoiiefle»  tUt0  Colqnhoiin,  paper  ia 
"  Tnimetioiu  of  the  Boyal  Society  of  Literature,"  vol.  v.  N.  S.  324.  ^ 
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We  most  now  tarn  to  the  state  of  the  feodal  sjatem  in  the 
Othoman  dominions,  which  will  demonstrate  more  exactly  that 
which  obtained  under  the  Nogai  Tatars.  The  Osmanlee 
Turks,  from  the  earliest  period  of  their  history  as  a  nation, 
appear  to  have  adopted,  as  the  hasis  of  their  military  organisa* 
tion,  an  institution  so  similar  to  the  feodal  system  of  Europe 
as  to  afford  the  presumption  of  a  common  origin.  It  was  not, 
however,  nntil  the  reign  of  Mnrad  I.  (a.d.  1359 — 89),  third 
Osmanlee  sultan  after  Osman  the  founder  of  the  empire,  that 
the  feodal  system  became  fully  developed,  oiganized,  and 
established  in  its  civilised  form,  which  endured  until  the  sup- 
pression of  feods  by  Mahmoud  IL,  and  the  substitution  of  the 
mercenary  military  system  of  Europe.  According  to  the  law 
of  Islam,  all  vanquished  enemies  are  subject  to  the  forfeiture 
of  life,  and  may  therefore  be  held  as  slaves,  and  their  posses- 
sions held  at  the  will  of  the  conqueror.  Thus,  all  the  divisions 
of  the  empire  were  parcelled  out  in  the  spirit  of  conquest,  the 
principle  of  the  Gbthie  feodal  system  was  adopted,  and  all  lands 
were  held  in  knight's  service,  perfonnaUe  for  a  limited  period  in 
the  year.  The  feoda tories  were  the  tenants  of  Samets  or  Timars, 
and  by  their  tenure  must  obey  the  summons  of  their  provincial 
government  to  perform  their  military  service  at  the  appointed 
time  and  place,  regulated  as  to  numbers  by  the  terms  of  their 
respective  tenures.  The  period  of  service,  as  it  was  limited 
in  the  feodal  armies  of  Europe,  extended  usually  over  six 
months  in  each  year,  at  the  expiry  of  whioh  the  judge  of  the 
camp,  or  judge-advocate,  could  not  refuse  his  certificate 
of  service,  or  restrain  the  departure  of  the  vassal  The  revenue 
of  a  feodal  estate  (a)  was  called  Mdlee  MukaieUh^  prcdti  prcB- 
tnttf  m,  and  the  estate  itself  Kilidgy  or  sword.  The  greater  feods 
were  called  ^tame^)  and  were  those  the  annual  revenue  of  which 
exceeded  twenty  thousand  aspers,  nor  did  its  origin  change  its 
nature ;  it  might  be  original  and  perfect,  and  was  then  termed 

(a)  De«  osmanischen  Reiclis  SUaU  verfaasoDg,,  and  Staata  TerwaltiiBg 
Jo.  Hammer,  1816,  Wien.  p.  274,  Tb.  2,  rabs-  Arab.  Ztum  plural,  Zatmi, 
Ziamet,  plnraL  Timar,  subs.  Tark.,  a  grant  or  militaiy  grant,  or  benefice; 
but  the  word  is  probably,  in  fact,  a  conception  of  the  Greek  TtfUfm  from 
TifAh,  bonor. 
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Idshmalee  Ziamei^  or  composite  Ziamet^  where  tbe  origiDal 
feod  amounted  only  to  fifteen  thousand  aspers,  and  had  been 
raised  to  twenty  thousand  by  the  fusion  with  it  of  a  Aessa/  or 
portion  of  five  thousand  aspers  more.  When  it  was  termed 
Hisaalee  Ziamety  the  difierence  was  merely  nominal. 

The  feods  under  this  sum  were  termed  Timars,  and  were  of 
two  sorts,  the  Teskerelee  iimar,  or  those  held  on  a  certificate ; 
and  Teskeresiz  iimar^  those  held  without  it.  For  each 
superior  lord  could  grant  smaller  timar  to  a  considerable  value, 
and  issue  on  bis  own  authority  a  diploma  to  that  efiect  to  the 
vassal ;  he  could  not,  however,  confer  greater  ones,  in  which  case 
he  proposed  the  erection  of  an  estate  into  a  feodality,  and 
issued  his  provisional  order  to  the  vassal,  which  required 
confirmation  in  Constantinople.  The  amount  to  which  the 
Beghlerbegh  or  begh  of  beghs  could  grant,  varied  in  difierent 
provinces ;  thus,  in  Rumelia  the  limit  was  under  six  thousand 
aspers,  and  in  other  provinces  more  or^less. 

A  timariot,  or  possessor  of  a  timar,  usually  received  his  feof 
from  the  sovereign  as  a  reward  for  military  service,  and  on 
condition  of  fumistiing  in  time  of  war  a  horseman  completely 
equipped  for  every  three  thousand  aspers  of  annual  revenue : 
he  was  moreover  bound  to  appear  in  person  in  the  field. 

If  a  vassal  possessed  a  great  feof  in  one  district  or  Sanjack, 
and  a  small  one  in  another,  the  latter  was  termed  An-ziamet 
or  supplemental  feof.  M-ofassal  was  the  feodal  register  in 
connection  with  the  Rusnam  edffee,  or  small  day-book  in 
which  the  berate  or  diplomas  were  registered.  According  to 
the  ordinances  of  Sultain  Murad  both  these  classes  of  fbofs 
were  hereditary,  as  we  have  seen  became  the  case  with 
European  feofa  (a) 

Of  the  great  feodatories  the  most  remarkable,  both  on  account 
of  their  descent,  great  power,  and  vast  possessions,  were  the 
Dere  beghs,  or  lords  of  the  valley,  of  whom  there  flourished 
several  families  in  various  parts  of  Asia  Minor.  These  chiefs 
were  descendants  of  the  Seljuk  princes,  and  of  the  governors  of 
provinces  under  the  Seljuk  sultans  of  Koniah  or  Iconium,  who, 
on  the  extinction  of  that  monarchy  by  the  death  of  Abd-ed-deen 

(a)  ColquhouD,  "  Summary  of  Boman  Ciyil  Law,"  Beetion  125,  p.  184. 


436  HISTORICAL  REVIEW 

II.9  last  of  that  dynasty,  slain  by  the  Moogals  a.d.  13079  divided 
anaong  themselves  such  provinces  of  the  old  kingdom  aa  were 
not  already  in  the  possession  of  the  Osmanlee  Turks,  who  were 
at  that  time  beooming  rapidly  powerful,  and  to  whom  these 
chiefs  in  course  of  time  were  forced  to  succumb,  and  submit  to 
the  annexation  of  their  lands  to  the  Othoman  empire.  The 
descendants  of  these  princes  having  thus  become  mediatissed 
sunk  into  the  position  of  feodal  chiefs,  and  under  the  name  of 
Dere  begha  ruled  a  few  secluded  districts  in  the  less 
accessible  valleys  of  Asia  Minor.  Their  titles  were  hereditary, 
and  their  possessions,  though  small  compared  with  the  extent 
of  the  provinces  within  which  they  were  situated,  were  so  well 
managed,  and  so  carefully  governed,  that  their  power  and 
iofluence  often  enabled  them  to  set  the  governors,  padiasi 
nay)  even  the  Sultan  himself  at  defiance. 

Sultan  Mahmoud  at  length  determined  to  break  the  power 
of  these  chiefs  (a),  and  partly  by  force,  partly  by  treachery,  the 
pashas  succeeded  in  obtaining  possession  of  their  strongholds 
and  families,  and  the  few  who  survived  this  persecution  were 
finally  l»rought  to  Constantinople,  where  they  live  as  private 
gentlemen  upon  such  incomes  as  it  pleased  the  Sultan's  govern- 
ment to  assign  to  them.  The  most  renowned  of  these  families 
are  those  of  Kara-Osman,  Oglu,  and  Chapwan  Oglu,  who  long 
kept  the  Forte  at  bay,  and  who  were  finally  only  overcome  by 
treachery.  Their  names  will,  however,  long  survive  in  those 
provinces  of  Anadoli  and  Karamania  which  they  governed 
with  so  much  vigour  and  success. 

Until  the  last  thirty  years  the  entire  cavalry  of  the  Othoman 
army  was  composed  of  Sepahis  (Sepoys)  furnished  by  this 
system,  which,  now  that  the  Othoman  government^  in  imita* 
tion  of  European  nations,  has  formed  a  regular  mercenary 
army,  is  rapidly  &lling  into  decay.  On  the  decline  of  the 
empire,  many  timars  and  other  military  tenures  were  usurped 
by  the  sovereign,  and  the  whole  property  became  subject  to  his 
will  and  caprice,  as  though  it  were  of  the  nature  of  daily  pay. 
What  other  sultans  had  begun,  Mahmoud  then  accomplished, 

.  (a)  8«e  ma.  intereiting  detoription  of  tlia  last  of  thete  feod«tori«s  de* 
•trojed  )^  Iiig«li  Kobammod  PMha.    Lizard's  *<  NineveV'  v.  1. 
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aad  1ii086  who  remaiDed,  having  been  forced  to  Bun^nder  their 
vast  possessions  both  in  Europe  and  Asia,  which  became  ager 
pvhlicuB,  the  only  indemnification  for  which  were  pensions  or 
lands  in  other  placets  bearing  however  but  a  smftll  proportion 
to  those  of  which  they  had  been  deprived.  Notwithstanding 
these  sweeping  measures,  some  of  the  more  inconsiderable  have 
escaped ;  and  the  auth<»*,  twenty  years  ago,  wa«  accompanied  in 
Syria  by  an  escort  consisting  of  these  Sepahis,  but  whose  con- 
duct was  circulated  to  give  him  no  very  exalted  opinion  either 
of  their  military  prowess  or  even  of  their  common  honesty. 

In  Cyprus  also  he  found  the  feodal  system  still  in  existence, 
where  it  had  escaped  the  sweeping  measures  of  Mahmoud, 
probably  because,  the  Knights  of  St  John  having  long  resided 
in  Cyprus  after  their  expulsion  from  Syria,  the  system  had 
obtained  greater  consistency  there.  The  few  which  still  exist 
in  Asia  are  held  by  ric?h  Turks,  who  supply  deputies  for 
military  service,  to  which  no  objection  is  made,  or  to  their 
passing  in  inheritance  as  heretofore. 

It  is  not  necessary  to  trace  the  gradual  phasis  through 
which  the  feodal  system  passed  in  England  and  in  the  sister 
kingdoms ;  that  subject  forms  the  first  basis  of  legal  educa- 
tion, and  is  known  to  every  lawyer— indeed  to  every  well- 
informed  gentleman.  It  has  been  treated  and  summed  up  in 
a  masterly  manner  by  the  most  comprehensive  of  legal  com- 
mentators, (a) 

We  find  it  introduced  under  the  Conqueror,  and  assented  to 
by  the  imported  foreign  nobility,  with  all  the  leprosies  of  the 
medieval  system ;  but  the  introduction  of  this  plant  of  foreign 
growth  proving  too  abrupt,  we  find  it  consequently  checked 
under  John;  for  the  Norman  dynasty,  which  had  gradually 
grown  into  importance  under  this  system,  viewed  it  with 
different  eyes  from  that  community  of  mixed  race  to  whom  it 
was  in  a  great  measure  new,  demonstrating  the  truth  of 
that  principle,  as  true  in  policy  as  in  physics,  that  an  exotic 
suddenly  transferred  to  a  new  soil  will  never  thrive. 

The  villeins  obteined,  by  the  help  of  fictions  and  the  ten- 
dency of  the  law  to  favor  liberty,  their  enfranchisement  first 

(a)  BlMdcstone,  B.  II.,  ch.  ir. 
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from  the  laity,  an  example  wbich  the  ecclesiafitical  establish- 
ments  followed  later  with  sufficiently  bad  grace. 

The  fate  of  the  feodal  system  has  been  various  in  all  those 
countries  formerly  subject  to  its  laws ;  it  has  nevertheless  been 
constant  in  the  universality  of  its  decline.  In  France,  it 
received  its  deathblow  in  that  revolution  which  changed  a 
dynasty.  In  Germany  it  endured  about  fifty  years  longer,  and 
was  only  abolished  after  1848. 

In  Italy  its  stronghold  was  in  Naples  and  Venice,  but 
here,  too,  it  did  not  escape  the  influence  of  the  first  French 
revolution. 

In  the  Othoman  dominions  Sultan  Mahmoud  abolished  it 
about  1827,  cotemporaneously  with  the  massacre  of  the  Jeni- 
shaari. 

In  England  it  has  longest  endured,  and  more  slowly  de- 
clined than  elsewhere^  and  from  this  we  may  learn  a  useful 
lesson.  Great  Britain,  adverse  to  sudden  changes  that  shake 
the  foundation  of  a  state,  has  gradually  modified  this  like 
every  other  British  institution  and  moulded  it  to  the  progress  of 
civilization ;  nay,  so  imperceptibly  has  the  change  taken  place, 
partly  by  customs  falling  into  desuetude,  and  partly  by  the 
decisions  of  the  courts  of  law,  that  it  is  difficult,  if  not  im- 
possible, to  point  out- the  epoch  at  which  the  successive 
changes  occurred,  and  when  we  find  a  positive  law  abrogating 
a  certain  usance,  we  may  rest  assured  that  it  is  but  the  con- 
firmation of  a  fact  of  no  reoent  date ;  still  the  principle  of  all 
lands  being  held  in  fee  of  the  crown  remains,  a  mere  fiction  it 
is  true,  but  one  on  which  a  structure  has  been  erected,  maxims 
founded,  and  whence  logical  deductions  have  been  drawn,  to 
abolish  which  would  answer  no  end,  and  whose  existence  im- 
poses no  hardship  on  the  community.  Fictions  for  the  sake 
of  equity  have  been  the  great  means  of  improvement,  and 
instruments  of  wholesome  progress.  Less  abrupt  than  direct 
legislative  enactments,  they  have  served  the  purposes  of  civi- 
lization, and  tended  to  adapt  antiquated  institutions  to  an 
advanced  state  of  society. 

The  legislature  has  wisely  given  to  the  possessors  of  copy- 
hold tenures  the  right  of  enfranchisement,  under  a  system  at 
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once  eqaitable  to  lord  and  tenant,  and  in  confirmation  of  a 
practice  not  unfrequent.  And  the  cnrse  of  common  lands, 
once  80  useful  under  a  different  state  of  society,  but  now  the 
fruitful  cause  of  idleness  and  dispute,  is  in  the  course  of 
gradual  extinguishment,  by  the  consent  of  those  interested, 
under  a  law  which,  however  tardy  in  its  effects  and  cumber- 
some in  its  machinery,  must  be  looked  upon  as  a  most  whole- 
some instalment  of  a  more  complete  measure.  None  then 
has  a  right  to  complain  of  any  of  the  hardships  which  may 
still  result  from  the  existence  of  copyhold,  herriot,  or  customary 
tenure,  as  it  is  in  the  power  of  any  one  to  prevent  the  incon- 
venient consequences  which  they  may  entail. 

Nevertheless,  the  feodal  law  still  obtains  in  Great  Britain 
and  in  Great  Britain  alone ;  and  while  other  nations  have 
shaken  the  fabric  of  the  state  to  the  foundations  by  abrupt 
legislative  enactments,  these  islands  have  glided  from  night 
to  dawn,  and  from  dawn  to  broad  daylight,  without  the 
sleeper  being  startled  from  his  slumbers  by  the  morning  gun 
of  legislation. 
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XXII._ON  SOME  ERRORS  IN  LEGISLATION  ILLUS- 
TRATED  BY  THE  STATUTES  RELATING  TO  JOINT- 
STOCK  COMPANIES.     By  NATHANIEL  LINDLEY, 

Esq. 

IBead  2l$t  January^  1861.] 

'  A  LONG  study  of  the  law  relating  to  companies  has  convmced 
me  that  its  unsatisfactorj  state,  both  past  and  present,  is  to 
a  great  extent  attributable  to  a  disregard  bj  the  Legifllatmre 
of  a  few  important  principles  established  by  writers  on  juris- 
prudence and  legislation ;  and  it  will  be  my  endeayoor  in  the 
present  paper  to  point  out  the  errors  which  I  conceive  haye 
been  committed.  I  am  induced  to  enter  upon  a  criticism  of 
the  enactments  relating  to  companies,  by  the  reflection  that 
those  enactments  have  on  the  whole  failed  to  establish  the  law 
upon  a  satisfactory  basis,  and  to  bring  it  into  a  satisfactory  state, 
and  by  the  further  reflection  that  nothing  is  more  calculated 
to  lead  to  future  improvement  than  a  careful  and  dispaseionate 
examination  of  causes  of  past  failures. 

Parliament  has  dealt  with  companies  in  two  ways :  it  has 
done  its  best  to  suppress  them  altogether,  and,  finding  that  im- 
possible, it  has  endeavoured  to  regulate  them.  In  both  cases 
the  Legislature  has  acted  with  a  view  to  the  public  weal,  and 
in  both  cases  it  has  committed  grievous  errors. 

Let  us  consider  the  attempt  to  suppress  companies  and  the 
various  modes  in  which  this  attempt  has  been  made. 

In  the  early  part  of  the  last  century,  as  is  well  known,  a 
statute  was  passed  for  the  purpose  of  preventing  the  voluntary 
subscription  of  capital  by  numerous  individuals  with  a  view 
to  its  employment  for  their  common  profit.  I  do  not  stay  to 
consider  whether  the  schemes  afloat  in  1719  were  laudable  or 
not ;  even  if  they  were  not,  even  if  they  were  all  bubbles  and 
swindles,  the  proper  remedy  was  very  different  from  that  to 
which  the  Legislature  had  recourse. 

The  reasons  for  condemning  the  principle  of  the  Bubble 
Act  are,  as  I  conceive,  as  follows : — 

1.  Because  it  is  no  part  of  the  business  of  a  Government  to 
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protect  perBoas,  capable  of  taking  care  of  themselves,  from 
the  minoas  consequences  of  their  own  deliberate  acts. 

2.  Becanse  it  ought  not  to  be  assumed  by  a  Government, 
that  it  is  a  better  judge  of  what  is  for  the  benefit  of  its  adult 
and  sane  subjects  than  they  are  themselves. 

3.  Because  any  attempt  to  prevent  the  commission  of  fraud 
on  some  persons,  by  prohibiting  them  and  all  others  from 
engaging  in  what,  apart  from  fraud,  is  unobjectionable,  is  in- 
variably productive  of  more  harm  than  good. 

4.  Because  the  only  means  of  effectuaUy  preventing  fraud 
in  the  getting  up  and  management  of  companies^  is  to  require 
publicity,  and  to  make  an  exunple  of  those  who  are  proved  to 
have  been  guilty  of  fraud  in  any  particular  case. 

Now,  what  is  the  principle  on  which  the  Bubble  Act  pro* 
ceeded?  Simply  this ;  that  because  many  people  had  been, 
and  might  &gain  be,  swindled  and  ruined  by  the  promoters 
and  directors  of  companies,  therefore,  there  should  be  no  com- 
panies at  all.  As  well  might  the  Legislature  have  said  that 
because  many  people  have  been,  and  may  again  be,  cheated 
at  cards,  there  shall  be  no  card*playing,  at  least,  for  money ; 
or  because  many  people  have  been,  and  may  again  be,  unhappily 
married,  all  marriages  shall  be  unlawful.  Surely  that  is  not 
the  way  to  legislate  for  grown  up  intelligent  men.  The  Bubble 
Act  added  one  more  to  the  list  of  offences,  the  existence  of 
which  is  solely  attributable  to  a  ridiculous  and  cruel  law. 
Socially  and  morally,  wherein  is  it  wrong  for  a  number  of  people 
to  combine  their  capital  for  the  attainment  of  profit  to  them- 
selves? and  admitting  that  such  combinations  are  powerfiil  for 
evil  as  well  as  for  good,  it  is  a  clumsy  expedient  to  treat  them  all 
alike  in  order  to  make  sure  of  suppressing  those  which  are 
disapproved.  What  should  we  say  of  a  fitrmer,  who,  because 
his  crops  had  suffered  from  soiaae  particular  insect,  were 
resolutely  to  set  to  work  to  destroy  every  insect  on  his  farm? 
He  would  himself  be  the  first  to  confess  his  folly,  after  it  had 
been  pointed  out  to  him  that  many  insects  do  him  no  harm 
and  much  good. 

The  Bubble  Act,  however,  has  been  long  since  repealed. 
But  it  must  not  be  supposed  that  when  the  Legislature 
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repealed  that  Act,  the  principle  on  which  it  was  founded  was 
acknowledged  to  be  erroneous,  and  was  for  ever  abandoned. 
So  far  from  this  being  the  case,  we  find  the  old  leaven  still  at 
work ;  to  it  must  be  attributed  the  efforts  made  to  compel 
every  company  to  submit  its  proposed  plan  of  operations  either 
to  the  of&cers  of  the  crown,  or  to  a  Parliamentary  committee ; 
and  to  it  also  must  be  attributed  the  long  and  bitter,  though 
ultimately  unsuccessful,  struggle  against  limited  liability.     It 
is  not  my  purpose  on  the  present  occasion  to  discuss  the  com- 
parative merits  of  limited  and  unlimited  liability  :  all  that  I 
am  desirous  of  doing  is  to  protest  against  the  notion  that  it 
is  the  duty  of  a  Government  to  interfere  to  prevent  persons 
from  making  contracts  which  affect  those  only  who  enter  into 
them.     For  nearly  a  century  and  a  half,  from  1719  to  1858, 
this  principle  has  been  deliberately  violated ;  and  it  has  been 
assumed  to  be  for  the  benefit  of  the  public  at  huge  that 
speculation  should  be  restrained  by  force.    I  say  by  force ; 
because  it  is  by  force  only  that  the  Legislature  can  secure 
obedience.     Punishment  in  some  form  or  other  is  the  means 
whereby  alone  laws  can  be  enforced ;  and  the  ultimate  test 
of  the  goodness  of  the  principle  of  every  law  has  long  since 
been  shown  to  be  this :  is  the  evil  against  which  the  law  is 
directed,  one  which  it  is  expedient  to  endeavour  to  suppress 
by  compulsion  by  public  authority?     If  the  answer  be  in 
the  negative,  then,  however  great  the  evil,  the  cure  for  it 
must  be  sought  elsewhere  than  at  the  hands  of  the  lawgiving 
power.    Tried  by  this  test,  every  law  having  for  its  object  the 
suppression  of  companies  must  be  condemned.    As  long, 
however,  as  this  test  is  neglected;  as  long  as  fimcy  and  feeling 
are  appealed  to  on  the  question  whether  this  or  that  ought  to 
be  prohibited  by  law;  as  long  as  it  is  taken  for  granted  that  a 
law  is  a  cure  for  every  ill  arising  from  objectionable  conduct ; 
as  long  as  a  government  is  deluded  by  the  notion  that  it 
stands  in  the  same  relation  to  the  governed  as  a  parent  to  his 
child,  so  long  will  the  laws  of  human  nature  be  violated,  and 
legitimate  freedom  of  action  be  more  or  less  hurtfuUy  fettered. 
Instead  of  attempting  to  suppress  companies,  and  of  waging 
war  ynth  those  who  desired  to  better  their  position  in  life  by 
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ibe  employment  of  their  capital,  an  enlightened  Legislature 
would  have  done  nothing  save  so  modify  the  law  as  to  render 
justice  attainable  by  and  against  the  associated  members.  A 
sensible  but  non-paternal  Government  would  have  devised 
some  means  by  which  companies  might  have  sued  and  been 
sued  in  ordinary  courts,  and  would  have  passed  a  severe  law 
to  punish  those  guilty  of  fraud  and  malpractices,  and  would 
then  have  trusted  the  people  to  take  care  of  their  own 
interests  as  best  they  might. 

It  must  not^  however,  be  forgotten  that  companies  might 
always  be  formed  with  the  sanction  of  the  Crown  or  of  the 
Legislature.  This,  it  is  true,  prevented  the  Bubble  Act  from 
being  so  intolerably  oppressive  as  it  otherwise  would  have 
been;  but  the  necessity  of  obtaining  from  the  Crown  or 
Legislature  special  permission  to  do  that  which  it  ought  to 
have  been  lawful  to  do  without  such  permission,  was  in  itself  a 
great  evil.  Special  permission  to  do  a  thing  ought  never  to 
be  required,  unless  what  is  sought  to  be  done  is  something 
which  is  in  general  prejudicial  Within  the  limits  set  by  the  test 
before  alluded  to,  people  should  be  left  free  to  act ;  and  it  is  only 
when  they  seek,  for  some  exceptional  reason,  to  pass  beyond 
those  limits  that  special  leave  to  do  as  they  wish  should  by  law 
be  necessary. 

No  doubt  the  notion  was,  that  by  requiring  the  projectors 
of  companies  to  apply  to  the  Crown  or  Legislature,  a  check 
would  be  put  on  rash  speculation ;  and  it  may  be  admitted 
that  much  fraud  was  thereby  prevented.  But,  on  the  other 
hand,  it  must  be  remembered,  that  by  requiring  the  sanction 
of  the  Crown  or  the  Legislature  to  every  scheme  demanding 
more  capital  than  a  few  individuals  could  furnish,  a  very 
serious  check  was  put  on  the  employment  of  capital  by  the 
unwealthy  ;  and  it  not  only  seems  to  be,  bat  is,  unjust  to  say 
that  two  or  three  rich  men  may  engage  in  any  transactions 
they  like,  but  that  one  hundred  comparatively  poor  men  shall 
not  do  the  same.  Moreover  I  hesitate  not  to  assert  that,  upon 
the  whole,  it  is  detrimental  and  not  beneficial  to  the  public  to 
be  compelled  to  obtiun  leave  before  trying  to  increase  their 
wealth  in  their  own  way.  .  Time  was,  even  in  this  country^ 

2  I 
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^hen  it  was  thought  adTisable  that  no  book  should  be  published 
without  being  first  approved  by  some  official ;  and  it  is  eyea 
now  thought  proper  in  some  countries  to  prevent  people  ficem 
moving  from  one  place  to  anoth^  without  previously 
obtaining  the  leave  of  the  Government.  All  such  leatrictiona 
on  free  action  are,  on  the  whole,  extremely  prejudicial,  although 
it  cannot  probably  be  truly  said  of  any  of  them  that  they 
never  do  good  by  averting  hamu  No  company  of  course 
ought  to  have  power  to  coerce  other  people  until  such  power  has 
been  specially  conferred  upon  it ;  but  it  is  obvious  that  a  law 
prohibiting  the  formation  of  ordinary  joint-stock  companieB, 
without  the  special  licence  of  the  Crown  or  the  legislature^ 
cannot  be  justified  by  any  such  principle  as  this. 

The  objections  here  made  to  the  necessity  of  applying  far 
charters  or  Acts  of  Parliament  for  authority  to  do  that  which 
it  ought  to  be  lawful  to  do  without  special  permission^  are  not 
in  any  way  based  on  considerations  of  expense ;  at  the  same 
time  it  is  obvious,  that  the  expense  and  delay  of  (rf>taining  a 
charter  or  Act  of  Parliament  seriously  aggravate  the  evil  of 
having  to  procure  it. 

I  trust  that  I  have  said  enough  to  show  that  the  law  pro* 
hibiting  the  formation  of  companies,  otherwise  than  by  dhnier 
or  by  special  Act  of  Parliament,  was  founded  upon  {ninciples 
which  cannot  be  supported ;  and  I  pass  now  firom  the  errors 
committed  in  legislating  against  oompaniea>  to  the  erxors  oom^ 
mitted  in  legislating  for  them. 

Here  two  great  mistakes  have  been  made.  Eirel^  there  has 
been  no  unity  of  plan ;  and,  secondly,  there  has  been  a  great 
deal  too  much  enacted.  In  addition  to  these^  there  are  otfasr 
minor  faults  discoverable  in  the  statutes  relating  to  eoD^panie^ 
and  in  particular  there  is  in  most  of  them  a  deplorable  want  of 
clear  and  precise  expression ;  but  this  fiiult,  although  practically 
of  the  greatest  consequence,  is  one  on  which  I  do  not  propose 
to  enlarge. 

With  respect  to  absence  of  unity  in  plan.  In  legislating  far 
companies,  Parliament  never  seems  to  have  considered  what 
was  required  to  make  the  law  suitable  to  the  wants  of  the 
public ;  and  yet  a  little  luttention  paid  to  this  point  would  have 
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done  more  than  any  thing  eke  to  render  legkiation  successful 
and  easy^  ^ 

Before  proeeeding  further,  it  is  necessary  shortly  to  notice 
the  evils  against  which  it  was  necessary  to  provide^  when  it 
was  determined  to  alter  the  hiw  relating  to  companies. 

First  and  foremost  were  the  rules  as  to  parties  to  actions 
and  suits,  which  rendered  it  impossible  either  for  companies 
to  obtain  redress  themselves,  or  (or  individuals  to  obtain 
redress  from  them. 

Secondly,  there  was  the  rule  which  enabled  the  separate 
orediUvs  of  a  firm  to  levy  execution  on  the  partnership 
goods. 

Thirdly,  there  was  the  rule  that  the  creditors  of  a  firm 
oould  have  recourse  for  payment  to  any  member  exclusively. 

Fourthly,  there  was  the  rule  which  prevented  partners  suing 
each  other  at  law  ; 

And  fifthly,  there  was  the  rule  that  a  partnership  was  dis- 
solved as  to  all  the  members  by  whatever  dissolved  it  as  to 
one  of  them. 

The  first  thing  to  be  done  was  to  prevent  the  application 
of  these  rules  to  companies;  one  simple  enactment  would 
have  been  sufficient  for  this  purpose ;  all  that  was  required 
was  to  provide  some  method  whereby  companies  could  be  in* 
corporated  as  a  matter  of  right  and  not  of  fiivour,  and  by  some 
cheap  and  simple  process,  and  not  by  means  of  a  special  appli- 
cation to  the  Crown  or  the  Legislature. 

A  little  additional  consideration  would,  however,  have 
shown  that,  although  incorporation  would  have  removed  all 
the  evils  above  enumerated,  it  would  have  introduced  others 
resulting  from  the  rules  relating  to  corporations.  The  rules 
here  alluded  to  are : — 

First,  the  rule  which  rendered  corporations  not  liable  on 
contracts  not  under  seal :  and, 

Secondly,  the  rule  which  rendered  the  members  of  a  cor- 
poration whcAy  irresponsible  for  its  debts. 

This  gives  us  the  problem  which  the  Legislature  would 
have  had  to  solve  if  it  had  set  to  work  to  legislate  for  com- 
pames  on  rational  principles.    What  was  wanted  was  a  cor- 
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poration  capable  of  contracting  by  its  i^enta,  without  tlit 
formality  of  any  sealed  writing ;  and  a  corporation^  the,  members 
of  which  could,  in  case  of  need,  be  made  to  fulfil  ti&eir  engage- 
ments by  a  just  contribution  amongst  themselves. 

If  this  problem  had  been  steadily  kept  in  view,  we  should 
have  had  a  few  simple  provisions  applicable  to  all  companies 
of  whatever  kind,  instead  of  what  we  have  had  and  even  have 
still;  viz.,  a  number  of  different  schemes  applicable  to  as  many 
different  classes  of  companies,  besides  a  host  of  other  schemes 
contained  in  charters  and  special  Acts  of  Parliament  appli- 
cable to  individual  societies,  and  not  appearing  amongst  the 
public  general  statutes.  It  is  in  vain  to  hope  for  good  le^la- 
tion  on  any  subject  if  it  is  to  be  dealt  with  in  the  way  in 
which  Joint-Stock  Companies  have  been  dealt  with,  that  is 
to  say,  with  a  total  disregard  of  all  method  and  all  plan. 
Where  is  the  necessity  for  one  statute  for  the  regulation 
of  railway  companies ;  another  for  the  regulation  of  bank- 
ing companies;  and  another  for  the  regulation  of  insu- 
rance companies  ?  Where  is  the  necessity  or  advantage  of 
having  some  companies  incorporated,  and  some  not  incorpo- 
rated, but  empowered  to  sue  and  be  sued  by  public  officers? 
Where  is  the  necessity  or  advantage  of  having  several  modes 
of  executing  judgments  against  shareholders,  varying  not 
vrith  the  wants  of  the  creditor,  but  with  the  nature  of  the 
company  ?  Why  vrind  up  some  companies  in  one  court  and 
some  in  another,  and  some  in  several  concurrently  ? 

The  want  of  plan  and  method  which  pervades  the  yarious 
statutes  relating  to  companies,  is  not  only  observable  in  their 
several  general  schemes,  but  also,  and  to  a  still  greater  degrecy 
in  their  most  important  details.  If  any  one  is  disposed  to 
doubt  this,  let  him  try  and  answer  the  question— How  is  a 
judgment  against  a  company  to  be  enforced?  He  will  find 
it  impossible  to  give  any  answer  which  will  be  true  of  more 
than  one  particular  kind  of  company*  He  vrill  have  to  dis- 
tinguish one  company  from  another,  and  to  give  as  many 
different  answers  as  there  are  sorts  of  companies ;  and  yet  it 
is  obvious  that  there  is  no  necessity  for  all  this.  There  ought 
to  be  some  one  method  applicable  to  all  companies  without 
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dtstinction,  and  by  which  their  members  might  be  compelled 
to  fulfil  their  engagements. 

But  it  may  be  said,  the  laws  have  been  already  consolidated, 
and  the  want  of  unity  and  simplicity  complained  of  has 
recently  been  supplied  It  is  greatly  to  be  wished  that  this 
were  true ;  but,  in  fact,  no  attempt  has  yet  been  made  to  do 
more  than  consolidate,  first,  the  laws  relating  to  those  com- 
panies, which,  like  railway  companies,  cannot  be  carried  on 
without  interfering  with  private  property ;  and,  secondly,  the 
laws  relating  to  registered  Joint-Stock  Companies.  But  there 
are  numbers  of  companies  to  which  the  laws  thus  consolidated 
have  no  application.  There  are  cost-book  mining  companies ; 
there  are  banking  companies  still  governed  by  the  7  Geo.  lY., 
c.  46 1  there  are  chartered  companies ;  there  are  companies 
governed  by  the  Letters  Patent  Act  (7  Will.  IV.,  &  1  Vict 
c.  73) ;  and  there  are  numerous  insurance  and  other  companies 
governed  by  special  Acts  of  their  own.  No  attempt  has  been 
made  to  deal  with  these ;  and  even  the  Bill  brought  into  Par- 
liament last  session,  for  the  purpose  of  consolidating  the  laws 
relating  to  companies,  only  dealt  with  registered  companies. 
What  has  been  wanted  from  the  first,  and  what  is  wanted 
now,  is  some  enactment  which  shall  apply  to  all  companies 
without  exception ;  nor,  if  the  enactment  were  confined  within 
proper  limits,  would  there,  I  conceive,  be  any  serious  diflSculty 
in  preparing  it.  So  long,  however,  as  Parliament  proceeds  as 
it  has  done,  to  legislate  first  for  one  kind  of  company  and  then 
for  another,  consolidating  some  laws,  and  leaving  others 
untouched,  so  long  will  the  law  relating  to  companies  retain 
its  unenviable  notoriety  of  being,  as  it  is,  so  intricate,  confiised, 
and  perplexing,  as  to  defy  all  attempts  thoroughly  to  under- 
stand it 

Again,  in  legislating  for  companies,  the  very  serious  error 
has  been  committed  of  desceuding  too  much  into  detail 
Every  company  should  be  allowed  to  make  its  own  regulations 
.for  the  transaction  of  its  own  business,  and  should  not  be  fet- 
tered by. minute  legislative  provisions  upon  matters  of  detail 
and  of  form.  The  Joint-Stock  Companies  Act  of  1844  is  full 
2bf  mistakes  of  this  kind.  .Besides  requiring  all  sorts  of  things 
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to  be  inserted  in  tk  company's  deed  of  settlement,  and  slating 
with  minuteness  what  a  company,  when  formed,  may  do,  it 
goes  On  to  specify  in  detail  the  rights  of  the  shareholders  and 
the  powers  and  qualifications  of  directors,  and  to  make 
minute  provisions  for  the  taking  of  accounts,  the  appointment 
of  auditors,  the  keeping  of  registers,  and  other  matters  of 
that  kind.  Legislative  enactments  of  this  description  cannot 
be  enforced  without  a  supervision  which  would  be  utterly 
intolerable ;  nor  can  the  non-observance  of  them  be  punished 
without  arousing  a  general  feeling  of  disgust  They  are 
wholly  out  of  place,  and  their  only  practical  effect  is  to  throw 
doubts  on  the  validity  of  band  fde  transactions,  and  to  encou- 
rage dishonest  people  to  repudiate  their  own  acts  on  the 
ground  of  some  want  of  conformity  with  statutory  regulations. 
A  vast  amount  of  litigation  has  been  created  and  injustice 
done,  by  reason  of  the  enactments  prescribing  the  form  in 
which  contracts  shall  be  made  and  shares  be  accepted ;  and 
it  would  be,  probably,  not  very  erroneous  to  say,  that  the 
whole  of  this  litigation  and  injustice  might  have  been  pre- 
vented if  no  such  enactments  had  been  made. 

Moreover,  enactments  of  the  nature  now  alluded  to  are  bad, 
because  they  cannot  be  practically  carried  out.  Let  us  take 
as  an  example  the  9  th  section  of  the  Companies  Clauses  Con- 
solidation Act,  and  see  how  courts  of  justice  have  been  com- 
pelled to  deal  with  it     The  section  says, — 

1.  That  every  company  to  which  the  Act  relates  shall  keep 
a  book  called  the  register  of  shareholders ; 

2.  That  in  suoh  book  shall  be  fairly  and  distinctly  entered 
the  names  and  additions  of  the  persons  entitled  to  shares  in 
the  compony,  together  with  other  matters  which  I  pass  over. 

3.  That  the  surnames  of  the  shareholders  shall  be  entered 
in  such  book  in  alphabetical  order. 

4.  That  such  book  shall  be  authenticated  by  the  seal  of  the 
company. 

5.  That  such  authentication  shall  take  place  at  the  first 
ordinary  or  next  subsequent  meeting  of  the  company,  and  so 
from  time  to  time  to  each  ordinary  meeting. 

This  section  has,  as  might  be  expected,  given  rise  to  much 
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litigation,  the  resalt  of  which  seems  to  be,  that  so  long  as  a 
roister  of  shareholdera  is  kept  substantially  complyiog  with 
the  Aet,  it  is  a  matter  of  perfect  indiflference  whether  the  par- 
ticular directions  contained  in  the  Act  are  complied  with  or  not. 
It  does  not  matter  whether  the  book  is  called  register  of  pro* 
prietors  instead  of  register  of  shareholders,  nor  whether  the 
names  and  additions  of  the  shareholders  are  accurate,  nor 
whether  an  alphabetical  arrangement  of  their  surnames  is 
rigidly  adhered  to,  nor  whether  the  seal  of  the  company  has 
been  afSxed  at  the  meeting  specified  by  the  Act^  or  at  some 
other  meeting.  As  to  all  these  matters  the  Act  is  said  to  be 
directory  only ;  but  that  phrase,  as  applied  to  the  enactment 
in  question,  will  be  found  to  mean  that  it  is  wholly  immaterial 
whether  the  minute  directions  referred  to  are  complied  with 
or  not ;  and  if  it  is  immaterial  whether  certain  forms  should 
be  adhered  to  or  not,  the  legislature  should  not  tie  the  public 
down  to  one  form  rather  than  to  another ;  and,  above  all,  the 
si^reme  power  ehould  not  stultify  itself  by  saying  that  cer- 
tun  things  shall  be  done  in  a  particular  manner,  and  leave  it 
optional  with  its  subjects  to  do  them  in  that  or  some  other 
manner,  as  they  may  find  most  convenient. 

I  quite  admit  that  it  should  be  incumbent  on  companies  to 
keep  accounts  and  registers,  and  that  the  shareholders  should 
have  some  clearly  defined  rights,  whether  they  have  expressly 
stipulated  for  them  or  not ;  and  I  am  not  prepared  to  deny 
the  expediency  of  compelling  companies  to  publish  periodical 
statements  of  their  affiiirs.  But  what  I  am  desirous  of  point- 
ing out  is,  that  the  Legislature  ought  to  issue  no  commands 
which  it  is  impossible  to  enforce,  and  the  non-ubservance  of 
which  it  is  inexpedient  to  punish,  and  that  this  principle  has 
not  been  kept  in  view  in  legislating  for  companies.  The 
more  minutely  the  sovereign  power  prescribes  how  things  are 
to  be  done,  the  more  it  trammels  its  subjects ;  and  when  it 
attempts  to  lay  down  rules  for  carrying  on  ordinary  business, 
it  inevitably  does  much  more  harm  than  good.  Such  matters 
are  wholly  unfit  for  legislation ;  and,  with  a  very  few  excep- 
tions, I  think  it  may  be  truly  said,  that  every  law  requiring  a 
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particular  form  to  be  obeerred  in  inmsacting  the  ordinary 
affiiirs  of  lifci  is  neither  more  nor  leas  than  a  pnblic  nuisance. 

The  mistake  of  descending  too  much  into  detail  has  beeu, 
to  some  extent,  avoided  in  the  Joint-Stock  Companies  Act 
of  1856,  and  the  dence  there  had  recourse  to^  of  appending 
to  the  Act  a  set  of  regulations  which  may  be  either  adopted 
or  not,  is  ingenious  and  usefuL  The  regulations  not  being 
enacted  by  the  Legislature,  may  be  modified  by  every  comr 
pany  as  occasion  may  require;  and  as  they  have  not  the  force, 
so  neither  have  they  the  rigidity  of  rules  set  by  the  law-giving 
power.  This  is  a  considerable  step  in  the  right  direction ; 
but  much  yet  remains  to  be  done. 

The  foregoing  observationS|  on  the  evil  of  descending  too 
much  into  detail,  apply  nearly  as  forcibly  to  companies'  deeds 
of  settlement  and  regulations  as  to  Acts  of  Pailiament 

The  remarks  I  have  made  upon  the  errors  committed  by 
the  Legislature  in  dealing  with  companies,  apply^  it  will  be 
observed,  to  companies  as  going  concerns.  But,  when  we 
turn  to  what  has  been  done  to  facilitate  the  dissolution  and 
winding-up  of  companies  unable  to  carry  on  their  business, 
we  shall  find  that  even  still  greater  mistakes  have  been  made. 
Most  persons  who  know  anything  of  the  practical  working  of 
the  celebrated  Winding-iip  Acta  of  1848  and  1849,  will  agree 
in  saying  that  they  were  productive  of  almost  unmixed  eviL 

It  was  hoped  that,  by  the  Acts  in  question,  a  company  oi 
many  shareholders  might  be  dissolved  and  wound  up  as  easily 
as  a  partnership  of  few  members,  aUowwcQ  being  of  course 
made  for  increased  difficulties,  consequent  on  increased  num- 
bers of  persons  conceri^ed.  How  these  hopes  have  been  dis- 
appointed ;  how  shareholders,  instead  of  being  benefited  by 
the  Acts,  have  been  ruined  by  the  firightful  expense  conse- 
quent on  their  application,  are  matters  which  are  unfortunately 
only  too  well  known.  To  what  is  aU  t^is  attributable? 
Mainly,  I  believe,  to  the  commission  of  the  three  following 
errors,  viz. — 1.  The  error  of  allow^  creditors  to  sue  indivi- 
dual shareholders  during  the  pendency  of  the  winding-up 
proceedings ;  2.  The  error  of  allowing  the  same  company  to 
be  wound-up  in  bankruptcy,  and  also  and  at  the  same  time 
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in  chancery ;  and,  3.  The  error  of  intrusting  the  winding-up 
of  companies  to  persons  not  sitting  in  public,  and  not  inter- 
ested in  bringing  the  proceedings  to  a  speedy  termination; 
The  two  first  of  these  errors  have,  however,  been  recently 
corrected^  and  the  evil  arising  from  the  third  has  been  con- 
siderably mitigated ;  and  since  creditors  have  been  restrained 
from  levying  execution  against  the  members  of  their  debtor 
companies  which  ar^  being  wound  up,  and  since  official  man- 
agers have  been  brought  more  under  the  direct  control  of  the 
equity  judges,  the  evils  before  complained  of  have  been  greatly 
diminished.  In  the  practical  working  of  the  Winding-up 
Acts,  there  is,  however,  still  great  room  for  improvement* 

It  is  not,  however,  my  intention  to  attempt  to  lay  before  the 
Society  any  scheme  for  amending  the  law :  my  object  has 
been  simply  to  draw  attention  to  a  few  important  principles 
which  the  statutes,  relating  to  companies,  have  violated ;  and 
if  I  have  succeeded  in  tracing  the  past  and  present  unsatis- 
factory state  of  the  law  to  the  causes  which  have  produced 
it,  I  shall  at  least  have  done  something  to  further  the  objects 
of  the  Society. 
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XXni.— IS  THE  GOVERNMENT  OF  THE  UNITED 
STATES  OP  AMERICA  ENTITLED,  UND£»  THE 
ASHBURTON  TREATY,  TO  CLAIM  THE  EXTRA- 
DITION OF  THE  FUGITIVE  ANDERSON  ?  Bx  THK 
HON,  GEORGE  DENMAN,  Q.C^  M.Pa 

lR4ad  Uh  February^  1861.] 

I  cx>NCEiYS  that»  among  the  high  objects  which  the  founders 
and  supporters  of  this  Society  have  proponed  to  themselves^ 
non^  is  more  useful  or  more  noble  than  that  ci  constantly 
endeayouring  to  check  the  tendency  of  legal  minds  to  be  too 
easily  contented  with  decisions  based  upon  a  narrow  constmo* 
tion  of  wordsi  or  a  hasty  adoption  of  apparent  precedents  in 
cases  which  demand  for  their  doe  discussion  and  solution  a 
resort  to  lofly  principles,  and  a  large  and  libeial  interpreta- 
tion, whether  of  statutes  or  of  common  law« 

Cases  have  ficom  time  to  time  arisen  dn  which  this  tendency 
has  worked  serious  injustice ;  and  a  repetition  of  jsuch  cases  hae^ 
in  more  than  one  instance,  permanently  damaged  the  character 
of  the  law  itself.  Even  judges  are  sometimes  apt  to  forget  that 
if  there  be  two  courses  equally  open  to  them,  equally  consistent 
with  precedents^equally  consonanttothe  ordinary  interpretation 
of  language,  it  is  not  only  their  right  but  their  duty  to  prefer 
that  which  is  also  consonant  to  the  principles  of  humanity  and 
natural  justice,  and  to  reject  that  which  would  work  cruelty 
or  wrong ;  and  that  in  such  cases  they  are  the  guardians  of 
the  common  law  from  the  encroachments  of  its  most  dangerous 
enemies.  I  believe  I  might  go  further  and  say,  that  there 
have  been  occasions  on  which  lawyers  of  eminence  have  been 
led  to  give  their  voice  in  favour  of  a  decision  whidi  they  felt 
to  be  harsh  or  unjust,  from  the  false  conclusion  that^  by  allow- 
ing themselves  to  be  inftuenced  by  th^r  sense  of  justice  and 
humanity,  they  would  run  a  greater  risk  of  violating  the  law ; 
as  though  the  law,  because  it  operates  harshly  in  some  oases^ 
were  therefore  founded  on  harshness  and  injustice,  and  as 
though,  cceteris  paribus,  it  preferred  wrong  to  right. 
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I  have  more  than  oooe  heard  the  ezpreflBion,  "  bard  cases 
make  bad  law/'  cited  oa  the  beoch  and  at  the  bar,  as  though 
this  were  almost  a  subject  for  rejoicing  rather  than  a  truth  to 
be  deplored. 

A  case  has  lately  arisen,  secood  in  imporlance  to  none  that 
has  ever  agitated  the  minds  of  Englishmen — than  which  none 
has  ever  more  loudly  called  upon  English  jurists  to  be  satisfied 
with  no  solution  but  that  which  shall  be  able  to  appeal  to 
unambiguous  enactroentai  to  indisputable  precedents^  to  irre- 
sistible analogies,  or,  in  default  of  these,  to  those  eternal 
principles  of  natural  justice,  and  to  that  reverence  for  freedom 
under  the  law,  which  alone  have  enabled  our  great  English 
jurists  to  lay  down  law  worthy  of  the  name,  when  arguments 
have  ended  in  doubt,  and  when  precedents  have  wholly  &iled. 

And  yet  I  grieve  .to  say,  that  even  in  sueh  a  case  the  ten- 
dency I  have  referred  to  has  to  some  extent  prevailed.  It  has 
in  some  quarters  been  hastily  assumed,  that  because  a  decision 
was  revolting  to  all  our  better  feelings,  it  was  therefore  so 
much  the  more  and  not  so  much  the  less  probable,  that  the 
judges  80  deciding  ware  deciding  according  to  law. 

This,  as  it  appears  to  me,  is  just  such  a  case  as  it  falls  within 
the  province  and  the  privilege  of  this  {Society  to  discuss ;  and 
I  beg  your  indulgence  while  I  endeavour  to  bring  it  before 
you. 

I  take  my  statement  of  the  facts  from  reports  and  notices 
in  the  public  press,  of  the  accuracy  of  which  there  appears  to 
be  no  doubt,  as  they  all  substantially  agree. 

John  Anderson  was  a  slave  in  Missouri,  one  of  the  United 
States--^  state  in  which  a  slave,  escaping  from  slavery,  is  liable 
to  be  apprehended  by  any  one  who  chooses  to  seize  him,  and 
so  prevent  his  escape ;  and  if  the  slave  should  resist  his  appre- 
hension to  the  death,  and  ia  so  doing  chance  to  kill  his  assail- 
ant, he  is  by  the  law  of  Missouri  guilty  of  murder.  Anderson 
escaped  from  bis  master*  One  Pigges,  assisted  by  four  slaves 
of  his  own,  pursued  Anderson  with  the  intention  of  apprehend- 
ing him  as  a  fugitive  slave,  and  taking  him  before  a  magis- 
trate, in  order  that  he  might  be  restored  to  his  master.  After 
a  long  pursuit^  Bigges  crossed  a  fence  with  a  stick  in  his  hand 
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to  interoept  Andenon,  who  made  every  effort  to  eacape,  but, 
finding  escape  impossible,  drew  a  knife  and  slew  his  pursuer. 
He  escaped  to  Oanada ;  and,  after  a  residence  there  of  seTen 
years,  was  claimed  to  be  surrendered  under  the  Ashbuiton 
Treaty  of  1842,  and  the  Canadian  statute  of  22  Yict,  c  89, 
as  a  person  charged  with  the  crime  of  murder. 

Before  considering  the  effect  of  the  treaty,  and  the  statutes 
bearing  upon  the  case,  it  will  be  essential  to  consider  the  law 
applicable  to  such  a  case,  supposing  no  treaty  had  ever  existed ; 
for  it  is  plain  that  an  extradition  treaty  must  be  construed 
strictly,  and  that  either  nation  cannot  be  deemed  to  have 
parted  with  its  rights,  or  the  rights  of  those  entitled  to  its 
protection,  except  so  &r  as  it  may  have  done  so  by  the  expresa 
terms  of  the  treaty,  or  rather  of  the  enactment  by  which 
alone  the  treaty  can  legally  be  carried  out;  and  if  we  shall 
find  that  the  interpretation  of  the  enactment  is  not  only  at 
variance  with  the  obvious  meaning  of  the  treaty  and  Uie  en* 
actment  itself,  but  also  that  it  puts  a  construction  upon  them 
altogether  repugnant  to  the  first  principles  of  English  common 
law,  we  shall  be  all  the  more  certain  that  that  interpretation 
cannot  be  sustained. 

In  dealing  with  such  a  case  as  the  present,  it  should  be 
observed  that  there  is  less  difficulty  in  one  respect,  when  the 
question  arises  between  England  and  the  United  States,  than 
when  it  arises  with  any  other  foreign  nation ;  for  the  common 
law  of  England  is  the  law  of  the  United  States,  and  the  great 
text-writers  and  judges  of  the  one  nation  may  be  appealed  to 
as  authorities  by  the  other,  so  far  as  the  questiou  turns  on 
common  law,  and  is  independent  of  treaty  or  enactment 

It  will  therefore,  in  considering  this  part  of  the  subject,  be 
sufficient  to  direct  our  attention  mainly  to  the  principal  Eng- 
lish and  American  authorities  as  the  most  satisfactory  guides 
in  such  an  inquiry. 

In  his  great  work  on  the  ^  Conffict  of  Laws,''  Professor  Story 
gives  what  he  considers  to  be  the  result  of  the  authorities 
(English  and  Foreign)  upon  the  question  of  extradition  gene- 
rally as  a  matter  of  international  law.  He  appears  to  abstain 
from  expressing  any  very  strong  opinion.     Indeed,  it  was 
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almost  impossible  to  do  so ;  for  the  writers  upon  international 
law  are  entirely  at  variance  upon  the  subject. 

But,  in  order  to  arrive  at  a  correct  view  of  what  the  law  of 
England  holds  upon  this  question,  it  13  necessary  to  look  to 
jsome  fundamental  principles  of  our  law,  about  which  no  doubt 
jcan  be  entertained.  These  are  laid  down  and  enforced  in  the 
16th  chap,  of  the  same  work,  and  are  so  important  that  I  will 
venture  to  read  the  following  extracts  from  the  text: — 

Sect.  619.  "We  are  next  led  to  the  consideration  of  the 
.operation  of  foreign  laws  in  regard  to  penalties  and  offences. 
And  this  will  not  require  any  expanded  examination,  as  the 
topics  are  few,  and  the  doctrines  maintained  by  foreign  jurists, 
and  by  tribunals  acting  under  the  common  law^  involve  no 
intricate  inquiries  into  the  peculiar  jurisprudence  of  different 
nations" 

Sect.  620.  "  The  common  law  considers  crimes  as  altogether 
local,  and  cognizable  and  punishable  exclusively  in  the  coun* 
try  where  they  are  committed.  No  other  nation,  therefore, 
has  any  right  to  punish  them,  or  is  under  any  obligation  to 
take  notice  of,  or  to  enforce  any  judgment  rendered  in  such 
cases  by  the  tribunals  having  authority  to  hold  jurisdiction 
within  the  territory  where  they  are  committed.  Hence  it  is^ 
that  a  criminal  sentence  of  attainder  in  the  courts  of  one  sove- 
reign, although  it  there  creates  a  personal  disability  to  sue, 
does  not  carry  the  same  disability  with  the  person  into  other 
countries.  Foreign  jurists,  indeed,  maintain  on  this  particular 
point  a  different  opinion,  holding  that  the  state  or  condition 
of  a  person  in  the  place  of  his  domicile  accompanies  him  every- 
where. Lord  Loughborough,  in  declaring  the  opinion  of  the 
court,  on  one  occasion,  said — '  Penal  laws  of  foreign  countries 
are  strictly  local,  and  affect  nothing  more  than  they  can  reach, 
and  can  be  seized  by  virtue  of  their  authority.  A  fugitive 
who  passes  hither,  comes  with  all  his  transitory  rights.  He 
may  recover  money  held  for  his  use,  and  stock,  obligations, 
and  the  like,  and  cannot  be  affected  in  this  country  by  pro- 
ceedings against  him  in  that  which  he  has  left,  beyond  the 
limits  of  which  such  proceedings  do  not  extend.' — {FolUoU  v. 
Ogden^  1  II.  BL  135.)    Mr.  Justice  BuUer,  in  the  same  case^ 
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on  a  writ  of  error,  said^  ^  It  is  a  general  principle,  that  tbe 
penal  laws  of  one  country  cannot  be  taken  notice  of  in  another/ 
^(pffden  V.  FollioU,  3  T.  R,  733-34.)  The  same  doctrine  was 
affirmed  hj  Lord  EUenborongh  in  a  subsequent  case,  (JFolff 
V.  Oxholm,  6  Man.  and  S.  99.)  And  it  has  been  recently  pro* 
mulgated  by  Lord  Brougham,  in  very  clear  and  authoritatiye 
terms.  The  lex  hci  (says  he)  must  needs  govern  all  criminal 
jurisdiction,  from  the  nature  of  the  thing,  and  the  purpose  of 
the  jurisdiction.— (Forrewrferv.  TForrenAr,  »Bligh,119,120.)* 

Sect  621.  *'The  same  doctrine  has  been  frequently  recog* 
nized  in  America.  On  one  occasion,  where  the  subject  under* 
went  a  good  deal  of  discussion,  Mr.  Chief  Jastice  Mardiall, 
in  delivering  the  opinion  of  the  supreme  court,  said,  '  The 
courts  of  no  coantry  execute  the  penal  laws  of  another.' — (T%e 
Antelope,  10  Wheat  66,  123.)  On  another  occasion,  in  New 
York,  Mr.  Chief  Justice  Spencer  said,  *  We  are  required  to 
give  effect  to  a  law  (of  Connecticut)  which  inflicts  a  penalty 
for  acquiring  a  right  to  a  chose  in  action.  The  defendant 
cannot  take  advantage  of,  nor  expect  the  court  to  enforce,  the 
criminal  laws  of  another  state.  The  penal  acts  of  one  state 
can  have  no  operation  in  another  state.  They  are  strictly 
local,  and  affeet  nothing  more  than  they  can  reach.' — (/SbovtZb 
T.  Caufield^  14  Johns.  838>  840.)  Upon  the  same  ground, 
also,  the  Sapreme  Court  of  Massachusetts  have  held,  that  a 
person  convicted  of  an  infamous  offence  in  one  state  is  not 
thereby  rendered  incompetent  as  a  witness  in  other  states.*^ 

From  the  above  extracts  it  is  plain  that,  by  the  English 
common  law,  which  is  the  law  of  the  United  States^  the 
first  principle  is  laid  down  that  our  law  takes  no  notice  of 
offences  committed  in  foreign  countries,  whether  for  the  pur- 
pose of  punishment  here,  or  of  enabling  others  to  punish  in 
the  country  where  the  offence  was  committed,  even  where 
judgment  has  there  been  obtained. 

The  learned  writer  then  quotes  Lord  Caimes,  to  the  effect 
that  the  same  is  the  law  in  Scotland,  and  Martens  and 
Pardessus,  to  show  that  this  is  also  a  clear  principle  of  the 
law  of  nations,  and  refers  to  the  opinion  of  Hertius  and 
Paul  Yoet  as  seeming  to  maintain  the  contrary,  and  to  hold 
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that  orimeB  GommiUed  in  one  state,  may  on  demand  be  pan* 
ifihed  where  the  criminal  is  foond|  (a  proposition  entirely  con- 
trary to  the  common  law  of  England*)  He  then  proceeds  aa 
follows  in  sect.  626: — 

**  There  is  another  point  which  has  been  a  good  deal  discuss- 
ed of  late^  and  that  is,  whether  a  nation  is  bound  to  surrender 
Qp  fugitives  from  justice  who  escape  into  its  teiritories^  and 
aeek  there  an  asylum  from  punishment.  The  practice  has, 
beyond  all  question,  prevailed  as  a  matter  of  comity,  and  seme* 
times  of  treaty,  between  some  neighbouring  states^  and  somC" 
times  also  between  distant  states  having  much  intercourse 
with  otliers/^ 

He  then  refers  to  the  opioions  of  jurists  upon  the  <juestion« 
After  stating  that  of  Paul  Yoet  in  some  detail,  he  says,  '*  It  is 
manifest  that  he  treats  it  as  purely  a  matter  of  comity, 
^d  not  of  national  duty," 

He  then^  however,  proceeds  as  follows  in  sect  627  : — 

**  It  has^  however,  been  treated  by  other  distinguished  jurists 
as  a  strict  right,  and  as  constitutiog  a  part  of  the  law  and 
usage  of  nations,  that  offenders  charged  with  a  high  crime, 
who  have  fled  from  the  country  in  which  the  crime  has  been 
committed,  should  be  delivered  up  and  sent  back  for  trial  by 
the  sovereign  of  the  country  where  they  are  found.  Vattel 
manifestly  contemplates  the  subject  in  this  latter  view,  con- 
tending that  it  is  the  duty  of  the  governnaent  where  the 
criminal  is»  to  deliver  him  up  or  to  punish  him ;  and  if  it 
refuaes  to  do  so,  then  it  becomes  responsible,  as  in  some 
measure  an  accomplice  in  the  crime*  This  opinion  is  also 
maintained  with  great  vigour  by  Orotius^  by  Heinecdus,  by 
Burlemaqui^  and  by  Rutherforth.  There  is  no  inconaderable 
weight  of  common  law  authority  on  the  same  side ;  and  Mr. 
Chancrilor  Kent  has  adopted  the  doctrine  in  a  case  which 
called  directly  for  its  decision/' 

Sect  628.  ^  On  the  other  hand^Puffendorf  explicitly  denies  it  as 
amatter  of  right.  Martens  is  manifestly  of  thesame  opinion»''&o. 

Now  it  is  evident,  from  the  above  passage,  that  the  wri*^ 
ters  on  international  law  differ  widely  upon  the  question, 

ft 

whether  the  extradition  of  fugitives  from  justice  can  be  de« 
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manded  as  a  matter  of  right  by  the  coontiy  wnere  the  crime 
has  been  committed.  It  is,  however,  remarkable  that  no 
single  case  is  to  be  found  in  which  any  snch  doctrine  has  erer 
been  laid  down  by  any  English  judge. 

It  is  true  that  Professor  Story  says,  **  There  is  no  inconsider- 
able weight  of  common  law  authority  on  the  same  side ;"  bat' 
I  believe  I  shall  be  able  to  show  that,  except  the  decision  of 
Chancellor  Kent  in  Washbourn's  case,  (of  which  hereafter,)  no 
such  authority  is  to  be  found,  and  that  that  decimon  is  founded 
upon  a  total  misapprehension  of  the  English  authorities  upon 
which  it  purports  to  rest. 

Those  authorities,  are  R  v.  Hutchinson,  3  Keble,  785; 
R.  v.  Kimberley,  2  Str.  848 ;  E.  I  Co.  v.  Campbell,  1  Yes. 
sen.  246 ;  Mure  v.  Kaye,  4  Taunt.  34  (dictum  of  Heath,  J.) ; 
and  Lundy's  Case,  2  Vent.  314;  Wynne's  Eunomus,  Dial.  3, 
sec.  67,  is  also  cited ;  but  those  who  will  take  the  pains  to 
refer  to  it,  will  find  that  it  lays  down  propositious  entirely  un- 
supported by  any  authority  whatever  in  English  law. 

I  will  take  the  cases  in  their  order,  and  consider  them  one 
by  one ;  but  I  would  first  remark  that  these  same  authorities 
are  the  only  English  authorities  referred  to  in  the  note  to 
Kent's  *'  Commentaries/'  in  the  edition  of  1840,  to  which  I  have 
referred ;  and  that,  writing  after  the  decision  of  Washbonm's 
case,  the  learned  Chancellor  in  that  note,  after  remarking  that 
Story  had,  in  his  **  Conflict  of  Laws,"  expressed  no  opinion  on  the 
8ubject,adds  that  afterward,  in  U.S.  v.  Davis^  2  Sumner  486,(a) 
Judge  Story  expressed  great  doubts  whether,  upon  principles 

(a)  I  have  referred  to  this  case,  and  find  that  it  amounts  to  more  than  a 
mere  doabt  or  didum,  A  prisoner  had  been  acquitted  before  Mr.  Jastice 
Story  on  a  charge  of  manslaughter,  on  the  ground  that  the  offence  was  not 
on  the  high  seas  as  charged,  but  on  a  foreign  ship,  which  was  foreign  terri- 
tory ;  and  Mr.  Justice  Story  refused  to  remand  the  prisoner  to  the  foreign 
government  for  trial,  saying  that  he  had  never  known  any  sneh  aathonty 
exercised  by  the  American  courts,  excepting  under  some  treaty.  I  have 
a!so,  since  writing  the  above,  referred  to  the  eighth  edition  of  Kent,  p.  40, 
and  I  there  find  that,  though  the  text  remains  unaltered,  and  no  iresh 
English  decision  is  cited,  the  learned  author  gives  an  account  of  the  con- 
clusion of  Helmed  case,  in  which  the  Supreme  Court  of  the  United  States 
held,  that  the  state  of  Vermont  could  not  surrender  one  charged  with  a 
murder  in  Canada,  and  quotes  certain  opinions  of  the  Attorney-General 
of  the  United  States  entirely  against  any  right  to  demand  extraditioo, 
whatever  the  nature  or  atrocity  of  the  crime« 
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of  international  law^  and  independent  of  statute  or  treaty,  any 
comt  of  justice  is  authorized  to  surrender  a  fugitive  from 
justice. 

The  case  of  Bea  v.  Hutchinson,  8  Keble,  785,  is  as  fol- 
lows : — ^^  On  kabecu  corpus  it  appeared  that  the  defendant  was 
committed  to  Newgate  on  suspicion  of  murder  in  Portugal, 
which  by  Mr.  Attorney,  being  a  part  out  of  the  king's  do- 
minionsy  is  not  triable  by  commission,  upon  85  Hen.  YIII., 
c.  2,  sect  1 ;  (a)  but  by  a  constable  and  marshal,  and  the 
court  refused  to  bail  biro,"  &a 

Here,  then,  was  a  case  of  one  named  Hutchinson  (an 
Englishman,  we  may  presume)  committed  to  Newgate  on 
a  charge  of  murder  (possibly  of  a  British  subject),  whose 
discharge  appears  to  have  been  applied  for  before  the  hc^ecis 
corpus  act,  and  whom  the  court  refused  to  bail.  Upon  whose 
application  the  habeas  corpus  was  moved  does  not  appear.  The 
utmost  effect  of  the  decision  is,  that  an  English  court  would 
not  hold  that  a  murder,  committed  by  an  Englishman  abroad, 
is  not  cognizable  by  some  English  tribunal.  The  statute 
referred  to  in  the  report  applies  to  treason  only.  But  there  is 
no  trace  here  of  a  decision,  or  even  of  an  opinion  that  this 
law  is  applicable  to  the  case  of  any  but  a  British  subject  com- 
mitting an  offence  abroad. 

Let  us  now  read  the  report  of  Lundy's  case,  as  given  in 
2  Vent.  314  :— 

Colonel  Lundy,  governor  of  Londonderry,  had  endeavoured 
to  betray  it ;  he  escaped  to  Scotland,  was  brought  to  England, 
and  committed  to  the  Tower  (2  Will.  &  Mary).  The  re- 
port proceeds  thus : — "  Whether,  admitting  he  were  guilty  of 
a  capital  crime  by  martial  law  committed  in  Ireland,  he  might 
be  sent  thither  from  hence  to  be  tried  there,  in  regard  of  the 
habeas  corpus  act,  which  enacts  'that  no  subject  of  this 
realm  shall  be  sent  over  prisoner  to  any  foreign  parts ; '  but 
then  it  has  a  proviso,  *  That  if  any  subject  of  this  realm  has 
committed  any  capital  crime  in  Scotland,  or  other  foreign  parts 
of  the  king's  dominions,  he  may  be  sent  from  hence  to  be 

(a)  That  ttatate  applies  only  to  treason. 

2k 
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tried  in  such  foreign  place/  (a)  Upon  wn»dstation  of  uihidi 
provisOf  the  judges  unanimously  gave  theur  opinion  thai  iheve 
was  nothing  in  the  habeas  carpus  act  (supposing  he  had  com* 
mitted  a  capital  crime  by  law  nuurtial  in  Ireland)  to  hinder 
his  being  sent  thither  to  be  tried  therenpony  and  subscribed 
their  names  to  the  said  opinion,  and  certified  the  same  to  the 
police  constable.^  This,  then,  was  merely  a  dedsion  that^ 
ynder  sec.  16  of  the  habeas  carpus  act,  a  British  subjeet  may 
be  sent  to  be  tried  in  any  foreign  part  of  the  king's  dominions, 
if  he  has  there  committed  any  capital  o£fonce.  At  the  end 
of  Lundy's  case  is  the  following  note  of  the  reporter: — 

NoTi.— That  it  was  eaid  (while  Lord  Hale  was  Chief  Justice  of  the 

King^0  Bench)  that  one » who  had  committed  murder  in  the  Barhadoei^ 

and  taken  here^  vaa  sent  OTer  to  be  tried  there  i  bot  thai  was  bafoie  the 
hoUat  eorjpui  act. 

It  would  be  an  unwarrantable  inference  to  draw  from  this 
anonymous  case,  and  unauthenticated  report,  that  any  bot 
a  British  subject,  guilty  of  an  oflfence  in  British  territory,  was 
ever  sent  over  to  be  tried  in  foreign  parts,  for  Barbadoes 
became  British  territory  in  1605,  long  before  Lord  Hale's  tima 

Both  the  above  cases  came  to  be  considered  in  the  third  case 
cited  by  Chancellor  Kent,  Rex  v.  EHmberlei/,  2  Str.  848, 
which  is  reported  as  follows :— 

''The  defendant  was  brought  up  by  habeas  corpus^  being 
committed  to  Wood  Street  Compter,  for  felonioudy  marrying 
contrary  to  an  Irish  Act  of  Parliament,  6  Anne,  in  order  to 
be  transmitted  to  Ireland  to  be  tried,  the  offence  being  com* 
mitted  there. 

**  Strange  moved  that  he  must  be  discharged  or  bailed,  insist- 
ing that  justices  of  the  peace  in  England  are  confined  to  act 
only  as  to  such  offences  as  are  against  the  laws  of  England 
and  committed  in  England,  and  the  proviso  in  the  h<dfeas 
carpus  act  gives  no  power  as  to  offences  in  Ireland,  but  leaves 
it  on  the  former  practice.  Sed  per  cur.  It  has  been  dans  in 
Calanel  Lundi/s  case^  2  Vent.  314;  and  in  3  Eeble,  785, 
the  court  refused  to  bail  a  man  committed  for  a  murder  ia 

(a)  See  sect.  16. 
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Portugal.  If  application  is  not  made  to  have  him  sent  over 
in  a  reasonable  time,  you  may  apply  again.  Thereupon  the 
defendant  was  remanded ;  and,  upon' application  to  the  Secret 
iary  of  State,  it  was  referred  to  Mr.  Attomey^Greneral  to  consider 
of  the  manner  of  sending  him  over,  and,  upon  an  attendance 
by  counsel,  Mr.  Attorney-General  reported  that  he  might  be 
taken  from  the  compter  by  a  messenger  who  should  have  a 
warrant  to  carry  him  to  Ireland ;  whither  he  was  carried, 
tried,  condemned,  and  executed." 

Here,  again,  the  case  evidently  turns  on  the  proviso  in  the 
habeas  corpus  act  And  it  is  to  be  noticed  that  the  Secretary  of 
Slate,  by  the  advice  of  the  Attorney«General,  was  the  moving 
party,  and  that  as  in  Lundy's  case,  and  as  in  Hutchinson's  ease, 
the  judges  seemed  to  have  remained  passive  beyond  merely 
expressing  an  opinion,  leaving  the  executive  to  deal  with  the 
matter,  as  one  with  which  the  tribunals  ought  not  to  interfere. 
Nothing  can  be  more  unlike  a  decision  that  the  common  law 
of  England  recognizes  a  right  in  foreign  countries  to  demand 
the  exti'adition  of  offenders  agunst  their  laws. 

The  next  case  cited  by  Chancellor  Kent  is  that  of  the  East 
India  Co.  v.  CampbeU,  which  is  reported  in  1  Yes.  247. 

It  is  unnecessary  to  refer  to  more  than  one  passage  of  the 
report.  The  case,  which  was  tried  on  the  Equity  side  of  the 
Exchequer,  raised  the  question  whether  the  defendant  oould 
be  compelled  to  answer  certain  interrogatories.  It  was  held 
that  he  could  not^  because  the  complaint  against  him  amounted 
to  a  crime  for  which  he  might  be  punished  in  Calcutta.  And 
the  following  passage  in  the  judgment  is  that  which  is  evi* 
dently  alluded  to  by  Chancellor  Kent : — *'  That  he  is  punish- 
able appears  from  the  case  of  Omiehtmd  v.  Barker^  as  a  juris- 
diction  is  erected  in  Calcutta  for  criminal  facts,  where  he  may 
be  sent  by  government  and  tried,  though  not  punishable  here; 
like  the  case  of  one  who  was  concerned  in  a  rape  in  Ireland,  (a) 
and  sent  over  there  by  the  government  to  be  tried,  although 
the  Court  of  B.  B.  here  refused  to  do  it,  which  was  founded 
pn  a  case  in  2  Vent,  for  the  gotbrkment  may  send  prisoners 

(a)  Semble  J2.  t.  E^imbgrley,  Heath  J.  in  M^r^  v.  Kajfe,  4  Taunt,  says, 
"  atMliog  an  heiress." 
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to  answer  for  a  crime  wherever  committed,  that  be  may  not 
inTolve  his  country,  and  to  prevent  reprisals.'' 

Here,  again,  we  have  the  case  of  a  British  subject  who,  it 
is  said,  may  be  sent  over  by  the  ffovemment  to  be  tried  for  an 
offence  which,  though  not  punishable  here,  is  expreaaly  pro- 
vided for  by  the  laws  of  a  place  where  our  own  government  had 
authority,  and  had  a  tribunal  for  such  offencea  We  have  also 
an  express  recognition  of  the  doctrinef  that  the  English  courts, 
acting  under  the  common  law,  can  exercise  no  jurisdiction  in 
such  a  case,  and  had  not  done  so  in  ii.  v.  Kimberleyy  vrhich 
was  probably  the  Irish  case  referred  to. 

We  come,  lastly,  to  the  dictum  of  Mr.  Justice  Heath,  io 
Mur€  V.  Kaye^  4  Taunt  34.  The  marginal  note  in  which  that 
dictum  is  abstracted,  is  as  follows : — "  If  a  person  having  com- 
mitted a  felony  in  a  foreign  country  comes  into  England,  he 
may  be  arrested  here,  and  conveyed  and  given  up  to  the  ma- 
gistrates of  the  country,  against  the  laws  of  which  the  ofifence 
was  committed.'' 

But  when  we  turn  to  the  ease  itself,  it  appears  that  the 
decision  by  no  means  involved  any  such  proposition.  The 
action  was  one  for  false  imprisonment  at  Westminster,  on  a 
charge  of  forgery.  The  plea  in  substance  alleged  that  bank- 
notes had  been  forged  in  England,  that  the  plaintiff,  in  a  sus- 
picious manner,  uttered  one  of  these  notes,  and  in  a  suspicious 
manner  went  to  Scotland.  That  the  defendant,  having  reason- 
able cause  to  suspect  him  of  forgery,  detained  him  in  gaol  in 
Scotland,  that  he  might  be  conveyed  by  a  Middlesex  justice's 
warrant,  to  be  dealt  wkh  according  to  law«  The  case  was 
argued  upon  demurrer,  and  decided  in  favour  of  the  plainti£^ 
on  the  ground  that  the  causes  of  suspieion  were  not  stated  with 
sufficient  certainty,  and  that  the  word  suspicious  would  not 
aid  what  was  so  insufficiently  averred.  Two  other  points  %vere 
much  discussed  in  the  case,  but  not  decided :  1.  Whether  a 
defendant  justifying  an  arrest  in  Scotland,  as  made  on  susftt- 
cion  of  felony  committed  here,  must  show  that  the  law  of 
Scotland,  as  well  as  the  law  of  England,  warranted  such  arrest? 
2.  And  whether  it  was  not  for  the  plaintiff  tp  show  the  con* 
trary  by  his  replication  ? 
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Now  it  is  obvious  that  to  hold  that,  where  the  o£fence  of 
forgery  had  been  committed  ia  England  by  a  British  subject 
who  had  escaped  into  Scotland,  another  British  subject  may 
follow  the  culprit  into  Scotland  and  there  arrest  him,  is  a  very 
different  thing  from  holding  that  the  law  of  England  admits 
any  right  in  foreign  powers  to  claim  the  extradition  of  their 
subjects  living  in  England,  upon  charges  of  crime  alleged  to 
have  been  committed  abroad  There  is,  indeed,  no  trace  of 
such  a  decision  in  any  thing  that  fell  from  the  judges  who 
tried  that  case.  When  the  counsel  argued  that  though,  by 
the  law  of  England,  if  a  felony  be  committed  here,  a  private 
person,  upon  reasonable  cause,  may  arrest  the  person  suspected, 
yet  he  cannot  follow  that  person  into  a  foreign  country  and 
there  apprehend  him.  Sir  James  Mansfield  (we  read)  **  inti* 
mated  that  the  power  of  arrest  in  such  case  extended  over 
every  part  of  the  King's  dominions.''  Suppose  this  dictum  to 
be  correct,  it  manifestly  does  not  touch  the  point  now  under 
discussion,  and  yet  in  no  possible  event  could  that  case  have 
decided  more.  Chambre  J.  in  his  judgment  merely  says,  *^  I 
am  inclined  to  think  it  is  no  objection  to  the  defence,  that  the 
arrest  appears  to  have  taken  place  in  Scotland,"  and  then  goes 
on  to  the  other  points  in  the  case. 

Laxorence  X  does  not  notice  the  point ;  but  the  judgment 
of  Heath  J.  is  that  upon  which  Chancellor  Kent  relies  for 
his  position,  that  ^'  every  state  is  bound  to  deny  an  asylum  to 
criminals,  and  upon  application,  and  close  examination  of  the 
case,  to  surrender  the  fugitive  to  the  foreign  state  where  the 
crime  was  committed." 

H&Uh  J.  said,  "  As  to  the  first  point,  it  has  generally  been 
understood  that,  wheresoever  a  crime  has  been  committed,  the 
criminal  is  punishable  according  to  the  lex  hci  of  the  country 
against  the  law  of  which  the  crime  was  committed,  and  by 
the  comity  of  nations,  the  country  in  which  the  criminal 
has  been  found  has  aided  the  police  of  the  country  against 
which  the  crime  was  committed,  in  bringing  the  criminal  to 
punishment.  In  Lord  Loughborough' 9  time,  the  crew  of  a 
Dutch  ship  mastered  the  vessel  and  ran  away  with  her,  and 
brought  her  into  Doal,  and  it  was  a  question  whether  we 
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could  Bern  them  and  send  them  to  Holland,  and  it  was  held 
we  might,  and  the  same  has  always  been  the  law  of  all  civi- 
lized countries," 

Now,  it  is  curious  that  the  case  of  the  Dutch  crew  (of 
which  we  have  no  report  but  the  above,  and  which  was  pro 
bably  not  a  judicial  decision,  but  a  mere  refusal  to  interfere) 
is  one  which  falls  within  an  exception  to  the  freedom  allowed 
by  Lord  Hale  to  have  been  given  by  Magna  Charta  to  all 
foreigners  to  reside  in  England  under  the  word  **  mercaioreB." 
Sailors  in  a  state  of  mutiny  in  an  English  port,  are  certainly 
the  last  persons  who  could  have  brought  themselves  within 
the  liberal  interpretation  always  given  to  the  word  fit«rcafor«t, 
and  it  may  well  be  that  the  case^  if  decided  judicially  at  all, 
may  have  been  decided  on  this  ground  (a) 

At  all  events,  I  think,  we  may  be  sure,  that  if  those  sailom 
had  landed  and  resided  in  England  seven  years,  no  judge  of 
any  English  court  would  for  a  moment  have  felt  himself 
warranted  in  refusing  them  a  hahecLB  corptis,  if  brought  before 
him  to  be  discharged  from  an  arrest  on  comphunt  of  the 
Dutch  government,  on  a  charge  of  mutiny  or  murder. 

Now,  while  it  is  plain  from  the  above  observations,  that 
foreign  writers  on  international  law  are  divided  upon  the 
question,  whether  any  duty  exists  on  the  part  of  a  nation  to  sur- 
render persons  upon  the  demand  of  another  nation  of  which 
they  are  subjects,  upon  a  complaint  that  they  have  been  guilty  of 
a  crime,  it  is  impossible  to  doubt,  upon  a  perusal  of  the  English 
authorities,  that  the  highest  ground  which  has  ever  been  here 
taken  in  favour  of  such  extradition  in  the  absence  of  treaty 
is,  that  it  is  lawful  by  the  comity  of  nations.  This  is  the 
extent  of  the  opinion  of  Heath  J.,  in  the  case  of  Mure  v. 
Kaye.  This  is  the  opinion  of  Wheaton,  1  Int  Law^  160 ; 
and  I  have  searched  in  vain  for  any  authority,  English  or 
American,  which  goes  a  single  step  further,  except  the  dictum 
(for  the  case  was  decided  on  another  ground)  of  Chancellor 
Kent  in   Washbown'B  case,  1  Johnson's  Chancery  Reports^ 

(a)  See  an  elaborate  discnssioo  of  this  exception  to  the  general  law,  in 
an  able  article  on  the  Alien  Laws,  in  the  April  No.  of  the  **  Edinburgh 
Beview,**  1825. 
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106.  In  that  cAse  he  elaborately  argues,  that  by  the  law  of 
England  he  waa  bound  to  remand  one  brought  before  him  on 
a  charge  of  larceny  committed  in  Canada;  but  the  whole 
argument  turned  upon  the  four  caaea  already  commented 
upon,  80  fiEur  as  common  law  authority  is  concerned.  And 
those  cases  having  already  been  shown  to  contain  no  proof  of 
the  proposition,  I  need  hardly  say  that  Washbourn's  case  is 
one  which  cannot  be  supported  so  far  as  that  proposition  is 
ooncemed.  The  decision  in  Wcukboum^s  case  is  one  to  which 
I  gladly  appeal.  It  was  one  discharging  the  prisoner,  on  the 
ground  that  the  proof  was  not  sufficient  to  detain  him  ;  and 
the  last  words  of  the  judgment  are  important — *'  The  evidence 
to  detain  the  party,  for  the  purpose  of  surrender,  must  be 
sufficient  to  commit  him  for  trial  if  the  offence  was  committed 
here.  The  admonition  in  Grotius  is  not  to  be  forgotten— ??o» 
dece^  homines  dsdere  causd  non  cognttd" 

I  may  here  remark  that  the  case  in  which  our  government, 
acting  under  the  advice  of  one  of  the  soundest  lawyers  who 
ever  lived,  the  present  Chancellor  (a)  (then  Attorney-General) 
refused  to  give  up  to  the  U*  S.  a  fugitive  slave,  claimed  as 
guilty  of  larceny  in  having  stolen  his  master's  horse  in  order  to 
effect  his  escape,  is  a  far  weightier  authority  on  the  other  side 
than  is  the  dictum  of  Chancellor  Kent,  (founded  as  it  is  upon 
the  opinions  of  foreign  jurists,  and  upon  a  misapprehension  of 
English  caseS))  in  favour  of  extradition  at  common  law. 

The  comity  of  nations,  then,  being  the  alleged  sanction  for 
a  r^ht  ta  give  up  an  alien  to  his  own  country  upon  a  charge 
of  crime,  it  is  obvious  that  the  duty,  if  recognized  by  our  law 
at  all,  is  considered  to  be  one  of  imperfect  obligation. 

But  when  we  look  at  the  practice  which  has  prevailed,  the 
best  expositor  of  the  law  in  such  a  matter,  nothing  can  be 
more  dear  thui  that  the  common  law  of  England  utterly 
refuses  to  acknowledge  any  daims  of  comity  as  giving  a  right 
to  foreign  nations  to  denumd  the  extraditiotii  even  of  great 
offenders,  and  so  to  set  at  nought  the  saiMd  right  of  asylum 
granted  by  our  law  to  aliena 

(a)  Tli«  lAte  Lord  CampbslL 
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It  is  of  couTse  competent  to  the  l^islatare  to  forego  these 
sacred  rights;  but  more  than  one  recent  instance  (a)  has 
proved  with  what  jealousy  these  rights  are  regarded ;  and  I 
know  no  case  in  which  the  spirit  of  our  laws  would  more  abhor 
what  is  called  a  favourable  interpretation  of  any  enactment, 
than  where  such  interpretation  would  have  the  effect  of  de- 
priving this  country  of  its  privileges  in  this  respect. 

Such  being  the  common  law  of  England,  treaties  have  from 
time  to  time  been  made  with  foreign  countries  for  the  extra- 
dition of  supposed  offenders^  and,  as  might  have  been  expected, 
care  has  been  taken  by  special  provision,  to  limit  such  treaties 
to  those  cases  only  in  which  our  law  of  asylum  operated  to 
prevent  the  punishment  of  heinous  offenders,  who  could  be 
shown  to  have  been  guilty  of  crimes  which  are  punishable  by 
our  own  law^  and  which,  according  to  opinion  in  this  countiy 
as  well  as  that  of  the  other  contracting  nation,  ought  to  be 
severely  punished  wherever  they  are  committed. 

It  follows  from  what  has  been  said  before,  that  any  such 
special  proviso  of  limitation  should  be  liberally  construed,  and 
that  any  forced  or  narrow  construction  in  favour  of  extendiog 
the  provisions  of  the  treaty  even  to  doubtful  cases,  would  be 
a  construction  at  variance  with  the  spirit  of  the  treaty,  and 
doing  violence  to  those  principles  by  which  the  Legislature 
must  be  presumed  to  haye  been  actuated,  when  parting  to  a 
certain  limited  extent  with  one  of  the  most  cherished  privi- 
leges  of  the  English  nation. 

On  the  9th  August  1842,  the  Ashburton  treaty  was  signed. 
After  defining  certain  boundaries,  and  providing  for  the  abolition 
of  the  slave  trade,  and  reciting,  ''That  it  is  expedient  that  per- 
sons committing  the  crimes  hereinafter  enumerated,  and  being 
fugiuves  from  justice,  should  under  certain  circumstances  be 
reciprocally  delivered  up,"  it  provides  by  Article  10  as  follows: 
*'  It  is  agreed  that  the  United  States  and  her  Britannic  Majesty 
shall,  upon  mutual  requisitions  by  them  or  their  ministers,  offi- 
cers, or  authorities  respectively  made^  deliver  up  to  jiisHee  all 
persons  who,  being  charged  with  the  crime  of  murder,  or  assault 

Ca)  €.  g.  The  attempt  to  oany  out  bj  act  of  parliament  the  treaty  of 
May  1852  with  France.  •  Hectslet,  yol.  ix.  281. 
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with  intent  to  commit  murder,  or  piracy^  or  arson,  robbery,  or 
forgery,  or  the  utterance  of  forged  papers,  committed  within 
the  jurisdiction  of  either,  shall  seek  an  asylum,  or  shall  be 
found  within  the  territories  of  the  other ;  proyided  that  this 
shall  only  be  done  upon  such  evidence  of  criminality  as,  accor- 
ding to  the  laws  of  the  place  where  the  fugitive  or  person  so 
charged  shall  be  found,  would  justify  his  apprehension  and 
commitment  for  trial  if  the  offence  had  there  been  com- 
mitted ;  and  the  respective  judges  and  ordinary  magistrates 
of  the  two  governmentSi  shall  have  power,  jurisdiction, 
and  authority,  upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  the  fugitive  or  person  so 
charged,  that  he  may  be  brought  before  such  judges  or 
other  magistrates  respectively,  to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered ;  and  if  on  such  hear- 
ing the  evidence  be  sufficient  to  sustain  the  charge,  it  shall  be 
the  duty  of  the  examining  judge  or  magistrate  to  certify  the 
same  to  the  proper  executive  authority,  tliot  a  warrant  may 
issue  for  the  surrender  of  such  fugitive.  The  expense  of  such 
apprehension  and  deliverance,"  &c. 

By  Article  11  it  is  provided  that  the  10th  Article  shall 
continue  in  force  until  one  or  the  other  party  shall  signify  its 
wish  to  terminate  it,  and  no  longer. 

It  is  under  the  Canadian  Act^  passed  to  carry  out  the  objects 
of  this  treaty,  that  Anderson,  under  the  circumstances  above 
mentioned,  was  claimed,  upQn  certain  depositions  which  I 
will  assume  to  have  been  sufficient  in  point  of  form,  but  which 
proved  the  facts  as  stated  at  the  commencement  of  this  paper,  (a) 

Inasmuch  as  the  treaty  is  recited  verbatim  in  the  Canadian 
Act,  it  is  important  to  consider  the  case  first  by  the  treaty 
itself,  and  to  see  whether  such  a  case  ia  included  in,  or  whether 
it  is  excluded  by,  the  treaty. 

This  entirely  turns  upon  the  question,  whether  the  deposi- 
tions above  mentioned  constituted  ^*such  evidence  of  eriminaUty 
asy  according  ta  the  laws  of  Canada^  would  have  justified 
Anderson* s  apprehension  and  commitment  for  trials  if  the  offence 
had  been  there  committed  f  " 

(a)  Ante,  p.  463. 
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The  lawB  of  Canada  in  this  case  are  the  laws  of  Enghnd. 
Now  no  one,  I  presume,  will  deny  that  if  an  English  magiE- 
trate  has  the  evidence  before  him  upon  any  criminal  charge 
and  such  evidence  instead  of  proving  the  prisoner's  guilt  dis- 
proves it^  he  would  not  be  justified  in  committing  the  aooased 
for  trial.    If  an  English  magistrate  were  to  commit  a  man  for 
murder  upon  evidence  which  showed  that  the  person  alleged 
to  have  been  murdered  was  still  alive,  he  would,  in  all  pix>ba- 
bility,  be  speedily  removed  from  the  commission  of  thd  peaee. 
The  evidence  in  this  case  disproved  the  prisoner's  erwdnaUig 
according  to  the  laws  of  Canada.    It  is  impossible  to  ride  iM 
upon  the  solution  that  the  magistrate,  though  the  offence 
might  not  be  so  proved  as  to  show  conclusive  guilty  might  yet 
be  justified  in  holding  that  there  was  a  primd  faeU  case,  and 
60  commit  for  trial     The  primd  faeie  case  was  the  whole 
case,  and  it  was  a  case  of  innocence  and  twi  of  guilt  by  Okna* 
dian  law. 

It  is  said  it  was  not,  because  the  treaty,  by  the  words  "if 
th4  offence  had  been  there  committed,''  assumes  that  the 
offence  of  murder  exists ;  and  therefore,  applying  the  law  of 
Missouri,  which  you  must  do  to  make  out  an  offenoe  at  all,  the 
magistrate  must  by  the  law  of  mdenee  of  Canada  hold,  that 
(by  the  law  of  Missouri  the  accused  being  guilty  of  murder  m 
Missouri)  he  is  justified  in  apprehending  him,  and  committinv 
him  for  trial,  though,  if  the  facts  had  occurred  in  Canada,  the 
accused  would  not  have  been  guilty  of  murder,  nor  of  any 
offence  whatever. 

Now  it  may  be  admitted  that  the  words,  **  if  the  offence  had 
been  there  committed,"  are  somewhat  awkwardly  used ;  but  can 
any  lawyer  seriously  maintain  that  those  w<Mrds  are  to  rend» 
the  whole  proviso  nugatory,  and  to  leave  the  question  of 
criminality  or  innocence  to  be  decided  by  the  law,  fiot  of  the 
place  where  the  accused  is  found,  but  of  the  place  where  the 
&ct8  stated  in  the  depositions  occurred  ?  Is  it  not  plain  beyond 
all  doubt,  that  the  offence  means  not  the  ofenee  %ohieh  he  he» 
eammiUsd  (an  interpretation  contrary  to  the  first  prifldirfes 
of  our  criminal  law),  but  the  offence  (murder,  Ac.)  which  he  k 
charged  with  having  committed  ? 


THE  FUOrnVE  ANDBBSON.  469 

The  meaning  plainly  is — he  shall  only  be  committed  for 
murder  upon  such  evidence  as,  if  he  were  charged  with  com* 
mitting  a  murder  in  Canada^  would  be  evidence  of  his  crimi- 
nality by  the  law  of  Canada. 

That  this  is  the  tnie  interpretation  of  the  proviso  in  the 
treaty,  becomes  yet  more  abundantly  clear  from  the  words  of 
the  English  Act,  6  &  7  Vict.  c.  76^  which  is  the  act  from  which 
alone  the  Canadian  legislature  derives  its  authority  to  pass  a 
statute  carrying  out  the  treaty. 

In  section  1  of  that  Act,  it  is  provided  that  **  it  shall  be 
lawful  for  any  justice  of  the  peace,  or  other  person  having 
power,  to  commit  for  trial  persons  accused  of  crimes  against  the 
laws  of  that  part  of  her  Majesty's  dominions  in  which  such 
supposed  offender  shall  be  found,  to  examine  upon  oath  any 
person  or  persons  touching  the  triUh  of  such  charge,  and  upon 
such  evidence  as,  according  to  the  laws  of  that  part  of  her 
Majesty's  dominions,  would  justify  the  apprehension  and  com- 
mittal for  trial  of  the  person  so  accused,  if  the  crime  of  which 
he  or  she  shall  be  so  accused  had  been  there  committed,  it 
shall  be  lawful,  &c ,  to  commit^"  &c. 

Can  words  be  stronger  to  show  that  the  law  of  the  country 
where  the  accused,  or,  as  the  statute  cautiously  words  it,  the 
supposed  offender,  is  found,  is  to  be  the  test  of  his  liability  to 
committal !  (a)  Again,  the  statute  8  &  9  VicL  a  120,  section  1, 
expressly  provides  that  the  committal  is  to  be  ''  on  such  evi« 
dence  as,  according  to  the  laws  of  England,  would  justify  the 
apprehension  of  the  person  so  accused,  if  the  crime  of  which  he 
is  accused  had  been  committed  in  England/' 

Here  is  a  statute  in  pari  materia^  founded  on  the  same  treaty, 
than  which  it  would  be  difficult  to  find  a  stronger  or  more 
legitimate  exponent  (if  any  were  required)  of  the  intention  of 
the  other  statutes  on  the  subject 

(a)  See  the  debate  in  the  House  of  Commons,  Hansard,  3rd  series, 
▼ol.  71>  p.  673-  Mr.  Hall,  the  late  chief  magistrate  of  Bow  Street,  on  more 
than  one  occasion  acted  upon  the  same  view  of  the  law.  In  Ka%ni$  case, 
14  Howard^  103,  in  which  an  Irishman  who  had  fled  from  Ireland  to  America 
was  claimed  by  Great  Britain,  and  in  which  every  possible  objection  was 
taken  to  his  surrender,  it  never  was  suggested  that  any  law  but  the  law  of 
the  United  States  was  to  govern,  so  far  as  the  criminality  of  Kaine  waa 
eoneemed. 
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I  now  pass  on  to  the  Canadian  Act  (22  Yict.  c.  89),  which 
contains  the  machinery  by  which  the  extradition  claimed  was 
to  be  brought  about  in  Anderson's  case ;  and,  in  the  first  place, 
I  remark  that  again^  as  in  the  English  Act^  the  treaty  is  recited 
word  for  word,  including  the  proviso. 

The  statute  then  recites  inconveniences  which  had  arisen 
from  the  delay  caused  by  the  requirement  of  a  requisition  from 
the  Unil/ed  States'  government,  and  proceeds  as  follows : — 

1.  ''  Upon  complaint  made  under  oath  or  affirmation,  chaiging 
any  person  found  within  the  limits  of  this  province  with  havbg 
committed,  within  the  jurisdiction  of  the  United  States  of 
America,  or  of  any  such  State,  any  of  the  crimes  enumerated  or 
provided  for  by  the  said  "treaty ;  any  of  the  judges  of  any  of 
her  Majesty's  superior  courts  in  this  province,  or  any  of  her 
Majesty's  justices  of  the  peace  in  the  same,  may  issue  his  war- 
rant for  the  apprehension  of  the  person  so  charged,  that  he  may 
be  brought  before  such  judge,  or  such  justice  of  the  peace,  to  the 
end  that  the  evidence  of  criminality  may  be  heard  and  conndered; 
and  if,  on  such  hearing^  the  evidence  he  deemed  eufficierU  by  him 
to  eiutain  the  cliarge^  according  to  the  laws  of  this  promnce,  if  the 
offence  alleged  had  been  committed  therein^  he  shall  certify  the 
same,  together  with  a  copy  of  all  the  testimony  taken  before 
him^  to  the  governor,  that  a  warrant  may  issue,  upon  the  requi- 
sition of  the  proper  authorities  of  the  said  United  States^  or  of 
any  of  such  States,  for  the  surrender  of  such  person,  according 
to  the  stipulations  of  such  treaty.  And  the  said  judge,  or  the 
said  justice  of  the  peace,  shall  issue  his  warrant  for  the  com- 
mittal of  the  person  so  charged  to  the  proper  gaol,  there  to 
remain  'until  such  surrender  be  made,  or  until  such  person  be 
discharged  according  to  law/  " 

2.  '*  Copies  of  depositions,  on  which  warrants  in  any  of  the 
United  States  may  have  been  granted,  certified  by  person 
granting  it,  and  attested  to  be  true  copies,  &c.,  may  be  reeeioed 
in  evidence  of  the  criminality  of  the  person  so  apprehended." 

These  are  the  words  under  which  two  out  of  three  judges 
in  Canada  have  held  that  they  are  bound  to  surrender  Ander- 
son on  the  requisition  of  a  State  by  the  law  of  which  he  has 
been  guilty  of  murder;  although,  if  the  vexy  same  facts  had 
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occurred  in  Canada,  he  would  have  been  guilty  of  no  offence 
whatever. 

I  own  that  I  feel  a  great  difficulty  in  dealing  further  with 
this  case.  There  are  cases  in  which  amusement  is  to  be  derived 
from  ingenious  attempts  to  escape  out  of  inevitable  condusidns, 
and  from  sophistical  perversions  of  the  plain  meaning  and 
intention  of  language ;  but  here  is  a  case,  if  ever  there  was 
one,  in  which  an  English  lawyer  must,  if  he  be  worthy  of  the 
name  of  an  EnglishtTtan,  desire  that  the  obvious  intention  of 
the  statute,  to  throw  the  protection  of  English  law  around 
those  charged  with  offences,  should  not  be  frittered  away  by 
miserable  doubta  He  must  feel  that,  by  discussing  gravely 
siich  suggestions,  he  runs  some  risk  of  giving  them  an  impor- 
tance which  they  do  not  deserve.  And  yet,  seeing  that  the 
liberty  of  a  fellow-creature  is  at  this  moment  cruelly,  and  as 
I  believe  illegally,  suepended  by  such  doubts,  we  are  forced  to 
deal  seriously  with  views  which  would  otherwise  only  excite 
ridicule  or  surprise. 

The  Chief  Justice,  who  delivered  judgment  against  Ander- 
son, puts  the  case  wholly  upon  the  law  of  Missouri,  by  which 
he  says  Digges  was  authorised  to  take  Anderson  before  a 
magistrate.  But  for  what  purpose  f  In  order  that  he  might 
be  sent  back  to  his  owner.  But  by  the  laws  of  Canada  no 
man  is  the  owner  of  his  fellow-man.  Even  by  the  law  of 
Missouri  the  Chief  Justice  supposes  it  possible  that  Anderson 
might  have  been  justified^  if  he  could  be  proved  to  have  slain 
Digges  in  defence  of  his  life.  If  so,  the  law  of  Missouri 
is  more  humane  than  that  of  some  Slave  States ;  for  in  the 
revised  statutes  of  North  Carolina,  chap,  cxu  sect.  22, 1  find 
that  ^'  slaves  who  run  away,  and  lie  out  hid,  and  lurking  in 
swamps,  &a,  upon  proclamation  are  liable  to  be  killed  by  any 
person,  by  such  ways  and  means  as  he  shall  think  fit,  without 
any  accusation  or  impeachment  of  any  crime  for  the  same.'' 
But  turn  to  the  law  of  Canada,  and  the  defence  of  liberty  is  as 
good  a  plea  as  the  defence  of  life.  By  the  law  of  Missouri, 
Anderson  was  a  chattel  without  civil  rights,  though  not  free 
from  liability  to  the  criminal  law.  By  the  law  of  Canada,  he 
was  a  free  man  once  and  for  ever  when  he  first  crossed  the 
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border  seven  years  before.    The  on  ly  offence  wbidi  he  had 
mitted  even  against  the  law  of  Missouri,  was  one  resting  whoUj 
upon  the  supposition  that  he  was  a  slave.     How  coold  the 
law  of  Canada,  which  had  made  hiin  free,  and  which,  if  he  had 
slain  his  aggressor  on  her  soil,  would  have  pronounced  him 
guiltless^  be  appealed  to  to  pronounce  him  guilty  on  this 
evidence  ?     Was  it,  in  the  words  of  the  act,  evidence  which 
would  have  been  sufficient  to  sustain  the  charge  according  to 
the  law  of  Canada,  if  the  offence  alleged  had  been  committed 
therein  ?    If  the  offence  alleged  had  been  committed  therdn, 
it  would  have  been  no  offence  at  all.    Is  it  evidence  of 
criminality — of  guilt,  in  the  eyes  of  the  Canadian  law!    It 
is  a  libel  on  the  law  of  England  to  assert  it.     What  is  the 
meaning  of  words  ?    Are  we  to  enter  into  grammatical  cnti- 
oisms  where  the  dearest  principles  of  our  free  and  hofifHtaUe 
institutions  are  at  stake  ?    Or  do  we  not  know  as  wdl  as 
though  we  penned  the  statute  and  the  treaties,  that  they  bear— 
as  they  were  meant  to  bear — this  plain  meaning  ?  (a) — We,  the 
English  people,  will  not  give  up  persons  chained  with  offences 
in  foreign  countries,  unless   the  evidence   produced  to  os 
proves  a  crime  to  have  been  committed,  of  whidi,  if  com- 
mitted on  our  own  soil,  and  proved  by  the  very  same  evidence, 
the  accused  ought  to  be  found  guilty. 

Is  it  not  far  more  worthy  of  us  as  English  lawyers  to  apply 
great  principles  to  this  case ;  to  construe  the  statute  according 
to  its  plain  meaning,  and  by  the  light  of  the  common  law ; 
to  look  at  the  whole  legislation  on  the  subject  together,  and 
not  at  isolated  expressions  here  and  there ;  to  remember  that 
there  are  rights  and  privileges  which  are  so  bound  up  with 
our  very  character  as  a  nation,  that  it  is  monstrous  to  suppose 
that  they  have  been  taken  away  by  our  own  legislators  by  a 
few  ungrammatical  words,  those  words  occurring  in  a  daose 
the  whole  of  which  is  idle  and  unmeaning,  unless  it  be  con* 


(a)  If  the  intention  of  the  treaty  and  statutes  had  been  to  make  the  Iiw 
of  the  United  States  the  arbiter  upon  the  question,  whether  the  faota  pro^ 
before  the  British  magistrate  constitate  murder  in  law  in  any  given  caae^ 
it  would  have  been  easy  to  use  apt  words  to  carry  out  such  intention  ;  bot 
they  would  have  been  rery  different  words  from  those  used. 
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Btrued  60  as  expressly  and  tenderly  to  preserve  those  very 
rights  and  privileges  ? 

Let  us  not  forget  that  noble  passage  of  Lord  Coke  (3  Inst. 
180),  a  passage  which  should  be  deemed  incorporated  in  all 
our  legislation,  unless  it  be  in  any  case  expressly  repealed.  *^  It 
is  holdeui  and  so  it  hath  been  resolved,  that  divided  kingdoms, 
under  several  kings,  in  league  with  one  another,  are  sano- 
tuaries  for  servants  and  subjects  flying  for  safety  from  one 
kingdom  to  another,  and  upon  demand  made  by  them,  are 
not  by  the  laws  and  liberties  of  kingdoms  to  be  given  up/' 

Upon  the  whole,  I  cannot  for  a  moment  doubt  that  the 
decision  of  the  two  Canadian  judges,  if  it  ever  comes  before  one 
of  our  superior  courts,  will  be  unanimously  and  unhesitatingly 
overruled,  as  having  done  violence  to  the  words  and  spirit  of 
the  statute,  and  as  being  abhorrent  to  those  principles  of  the 
common  law,  by  the  guidance  of  which  all  our  statutes  are  to 
be  expounded. 
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XXIV.— ON  PROMOTION  AT  THE  ENGLISH  BAR  :— 
ITS  EFFECT  ON  THE  BARRISTER,  THE  CROWN, 
AND  THE  SUITOR.  By  EDWARD  WEBSTER,  Esq., 
BARRISTER-AT-LAW. 

(Read  on  the  27th  May,  1861.) 

Bom  persons  may  suppose  a  member  of  the  Bar  to  be,  from 
personal  interest,  incapable  of  giving  the  sabject  of  the  present 
lecture  a  calm  and  unbiassed  consideration ;  and,  as  he  has 
freely  adopted  his  profession,  that  he  cannot  honourably  object 
to  any  of  the  customs  affecting  it.  Hence  it  may  be  alleged, 
that  the  Bar  should  leave  their  fellow-citizens  not  of  the  l^al 
profession  to  question,  if  there  be  any  cause  for  questioning, 
the  expediency  of  certain  selected  members  of  the  Bar  having 
conferred  upon  them  at  the  will  of  the  Crown,  and  without 
any  public  services,  a  grade  of  honour  and  exclusive  forensic 
privilegea 

So  far  from  being  incapable,  a  barrister  is  of  all  persons  the 
best  qualified  to  arrive  at  a  sound  and  impartial  judgment, 
upon  the  expediency  of  abandoning,  retaining,  or  amending, 
any  of  the  customs  affecting  his  profession ;  and  if  there  be 
reasonable  grounds  for  apprehending^  either  that  they  are  not 
the  best  that  can  be  devised,  or  that  they  are  in  their  opera- 
tion injurious,  he  has  a  right  to  canvass  them^  and  to  have 
them  fully  and  publicly  considered,  especially  by  a  society 
professing  to  be  juridical.  It  may  however  be,  and  is  readily 
admitted,  that  the  interests  of  the  Bar  are  inseparable  from 
those  of  the  State ;  and  therefore,  however  open  to  objectioa 
the  principle  may  be,  if  there  be  any  principle  at  all,  on  which 
promotion  at  the  Bar  is  made,  yet,  if  it  be  that  best  adapted 
for  the  Crown  and  the  Suitor,  the  Bar  should  be  sUenL  It  is, 
then,  on  public  grounds  that  I  venture  to  bring  the  present 
subject  to  the  notice  of  this  Society. 

In  the  reign  of  Henry  YIIL,  those  four  associations, 
called  the  Inns  of  Court,  appear  to  have  been  formed  by 
persons  voluntarily  united  for  the  common  purpose  of  be- 
coming  proficient  in  the  highest  branches  of  the  law. 

2l 
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Thej  appear  to  have  conBisted  of  membera  divided  into 
four  gntdes,  of  which  the  apprentices  or  Inner  ^^  BaristerBi''  or 
Barristers  (a),  now  called  the  Students,  were  the  lowest  The 
next  in  rank  were  the  ^'  Utter  Baristers  "  w  BarristerSy  wbidi 
expression  denoted  a  degree  for  legal  learning  given  by  the  Inn 
of  Court  to  which  the  apprentice  belonged,  bat  which  degree 
conferred  no  right  to  undertake  the  duties  of  a  Barrister  at 
Law  {b).  The  next  in  rank  were  Jurisconsults,  called  Counsel 
ot  Counsellors,  or  Barristers  at  Law,  and  the  remaining  mem- 
bers were  the  Benchers ;  who  were  the  governing  body  of  the 
Inn,  and  who  were  from  time  to  time  selected  from  aouMigst 
those  Counsel  of  the  Ino  who  were  of  not  less  than  twelve 
yearfl^  standing,  men  of  learnings  practice,  and  good  and  honest 
conversation  (c),  or  at  the  Inner  Temple  from  Ott^  Barris- 
ters ((2).  The  probationary  course  of  study  required  from  a 
liiember  of  the  Inn,  before  he  became  entitled  to  undertake 
the  duties  of  a  counsel,  were,  in  the  reign  of  Henry  the  YIII., 
ds  follows,  viz. ;  After  he  had  obtained  the  degree  of  Utter 
Barrister,  a  further  period  of  legal  study  for  ten  years  was 
required  from  him,  which  period  was  in  the  reign  of  Elissabeih 
reduced  to  five  (e),  at  the  end  of  which  time  he  was  entitled 
to  plead  in  any  Court  at  Westminster,  and  to  subscribe  any 
fiiction,  bill,  or  plea  (/). 

Possibly  the  term  ^<  Barrister  at  Law  "  was  used  to  denote 
tiie  advance  from  the  degree  of  Utter  Barrister  to  that  of 
Counsel. 

The  Benchers  from  amongst  themselves  also  chose  Beaders 
of  two  kinds,  one  called  a  single,  the  other  a  double  reader ;  a 
reader  becoming  a  double  reader  by  ofiiciating  as  reader  a 
second  time,  after  an  interval  of  nine  or  ten  years.  The 
office  of  Header  comprised  the  duties  of  Tutor,  Judge  of  the 
mootings — (which  were  contentious  arguments  on  some  l^al 
question  by  members  of  the  Inn  below  the  rank  of  counsel)-^ 
and  Lecturer^  and  the  educational  department  of  the  Inn  was 

(a)/W;aterhoiiBe  Comm.,  644;'  Dogdale's  Or.  Jar.,  158. 

''  (5)  Or.  Jnr.,  Sll;  5  Fobs.,  109;  Manning's  Sergeant,  180;  6  Beere*! 
SList^  847. 

^  (c)  Dagdale*8  Or.  Jar.,  144,  SIS.  (df)  Id.,  162. 

(e)  6  Fobs.,  424.  (/)  Or.  Jur^  812. 
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chiefly  under  his  supemBion  add  goidancei  The  oflSod  of 
Beader  waa  therefore  one  of  much  importance,  and  from  the 
double  readers  the  Crown  selected  its  law-officers,  including 
the  Boyal  or  Crown  sergeants  (a). 

Sergeants*  Inn  had  always  stood  alone  in  its  customSL  It  was, 
as  regards  the  Bar»  the  stronghold  of  the  Orowui  being  oom- 
posed  of  Barristers  selected  and  compellable  (fi)  by  the  Crown 
to  take  upon  themselves  the  state  or  degree  of  Sergeant  at  Law ; 
without  which  state  or  degree  no  barrister  could  become  a 
judge  of  any  of  the  three  Common  Law  Courts  at  West- 
minster. The  Sergeant  at  Law  bound  himself  to  serve  the 
King  and  his  people,  ^^nd  also  undertook  not  to  take  any  fees 
for  any  matters  where  the  Crown  was  a  party^  against  the 
Crown ;  and,  if  called  upon,  he  was  bound  to  counsel  the 
Crown  (c).  His  liberty  of  appearing  as  counsel  for  one  of  the 
people  against  the  Crown  was  therefore  so  much  restricted 
that  the  Sergeant  at  Law  was  virtually  retained  by  the  Crown ; 
and  doubtless,  in  consideration  of  this,  and  for  the  purpose  of 
keeping  up  the  influence  of  the  Crown  in  the  Inns  of  Court, 
the  Sergeants  in  the  (d)  Court  of  Common  Pleas,  when  at 
Westminster,  had  a  monopoly  as  against  the  whole  of  the 
other  members  of  the  Bar  except  the  law-officers  of  the  Crown, 
who  when  engaged  for  the  Crown,  and  not  otherwise,  had  a 
right  of  pre-audience  over  the  Sergeants. — (Brownlow  v.  Cox, 
3  BuMrode,  32)  (e). 

In  all  the  other  Courts,  for  any  thing  appearing  to  the 
contrary,  the  Bar  of  England  was,  up  to  the  year  1668,  one 
body ;  each  member  having  a  right  of  pre-audience,  and  a  seat 
in  Court  according  to  his  lunk  or  seniority.  So  jealous  were 
the  Inns  of  Court  of  any  interference  in  their  afiairs  by  those 
nominees  of  the  Crown,  the  sergeants-at^law,  that  upon  a 
barrister  becoming  a  sergeant^t-law  he  was  obliged  formally^ 
and  with  much  ceremony,  to  take  leave  of  his  Inn.  The  laws 
officers  of  the  Crown  consisted  of  the  Attorney-General,  the 

(a)  Or.  Jar.,  144.  (b)  Wynne's  Tracts,  ZbS. 

(e)  Manning's  Serg.,  191.  (d)  4  Inst,  72.  ■ 

(0  It  mnst,  however,  be  borne  in  mind,  that  Bulstrode  was  not  a  Com* 
mon  Pieas  Reporter.^E.  W. 
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Solicitor-General,  the  Boyal  Sergeants,  the  Attorney  of  the 
0)101;  of  Wards  and  LiverieSy  the  Attorney-General  of  the 
County  Palatine,  and  the  Attorney-Gteneral  of  the  then  Court 
of  Augmentations  (a). 

Francis  Bacon,  afterwards  Baron  Yerulam,  Viscount  St 
Albans,  in  the  year  1580  became  a  member  of  Gray's  Inn,  and 
in  the  year  1583  he  appeared  in  the  dress  of  an  Utter  Bar- 
rister (i).  It  is  reasonable,  therefore,  to  presume  that  be  had 
then  obtained  that  degree,  although  Lord  Campbell  states  that 
he  was  not  called  to  the  Bar  until  1586  (c),  which,  consider- 
ing the  then  existing  rules  of  the  Inns  of  Court,  may  be  true. 
Having  become  the  Beader,  and  having  been  invited  to  the 
Bench  of  his  Inn,  he  in  1586  applied  to  his  uncle,  the  Lord 
Treasurer,  to  be  called  ^*  within  the  bars"  ((2) ;  an  expression 
somewhat  singular,  and  of  doubtful  meaning.  It  probably 
meant  that  he  might  be  permitted  to  practise  at  the  Bar  be- 
fore his  time  came,  according  to  the  rules  of  Gray's  Inn.  Be 
that  as  it  may,  he  in  1586  took  his  seat  within  or  at  the 
Bar  as  an  ordinary  counsel ;  in  whose  favour,  owing  to  his 
marvellous  learning  and  ability,  and  his  extraordinary  interest 
with  those  in  power,  the  rules  of  his  Inn  were  departed  from. 
In  the  year  1590  he  was  sworn  ^^  Counsel  Extraordinaiy*'  to 
the  Queen,  without  fee  or  reward ;  and,  soon  after  the  aooea- 
sion  of  James  I.,  he  was  constituted,  by  letters-patent^  the 
King's  counsel  learned  in  the  law,  with  a  salary  of  £40  a-year, 
having  been  previously  knighted.  Sir  Francis  Bacon  was 
therefore  the  first  Barrister  specially  appointed  by  patent  to 
act  as  counsel  to  the  Crown. 

According  to  a  very  learned  Sergeant  (e),  who  is  contra- 
dicted by  the  late  Sir  William  Follett  (/),  between  the  appoint- 
ment of  Sir  Francis  Bacon  in  1590,  and  that  of  Mr.  North 
in  1668,  presently  mentioned,  other  King's  counsel  were 
appointed,  but  it  does  not  appear  that  their  appointment  or 
that  of  Bacon  interfered  in  any  way  with  the  government 
of  the  Inns  of  Court 

(a)  Dngdale'8  Or.  Jar.,  144.  (6)  1  Birches  Memoirs,  page  33. 

(o)  2  CampbeU'i  L.C.»  page  24.  Id)  16  Mont.  Bacon,  p.  23. 

(«)  Woolrych,  Jour.  L.A.S.  1867-8,  p.  106. 
(/)  Manning's  Sergeant,  26. 
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At  what  period,  in  particular,  a  space  in  the  Courts  at 
Westminster  was  appropriated  to  the  exclusive  use  of  certain 
selected  members  of  the  Bar,  no  where,  it  is  believed,  authen- 
tically appears ;  but  at,  or  very  soon  after,  the  Restoration, 
there  was  such  a  space. 

From  what  has  been  stated  it  will  appear  that  the  Inns  of 
Court  were  voluntary  associations  for  educational  purposes — 
that  these  associations  exacted  a  long,  severe,  and  improving 
course  of  legal  study,  before  any  member  could  take  upon 
himself  the  high  and  responsible  office  of  a  jurisconsult  or 
counsellor — that  they  had  trained  officers  to  superintend  the 
legal  education  of  the  members — and  that  from  those  officers 
the  Grown  selected  its  law-officers,  and  that  each  Inn  was 
governed  by  an  independent,  self-elected  body,  chosen  from 
barristers-at-law,  members  of  the  Inn  of  not  less  than  twelve 
years'  standing.  A  more  efficient  system  for  providing  a  con- 
tinued supply  of  independent,  honourable,  and  learned  lawyers 
could  not  be  devised, 

Mr.  North,  a  barriste]>aMaw,  having  unsuccessfully  but 
most  ably  appeared  as  counsel  for  the  Crown  on  an  appeal  to 
the  House  of  Lords  in  the  year  1668  (a),  the  Duke  of  York 
induced  the  king  to  mention  to  Lord  Keeper  Bridgeman  his 
wish  that  Mr,  North  should  take  his  place  within  the  Bar. 
The  wish  was  complied  with,  and  Mr.  North  accordingly 
became  by  patent  King's  counsel,  and  took  his  place  within 
the  Bar ;  and  although  the  Benchers  had  always  previously,  on 
a  vacancy  occurring,  elected  one  of  their  own  body  to  the 
Bench,  Mr.  North  boldly  claimed  to  be  made  a  Bencher.  The 
Bencher^  resisted  this  attempted  infraction  of  their  ancient 
liaws ;  but  Mr.  North  had  for  his  allies  The  Sovereign  and  the 
judges,  the  latter  of  whom,  to  please  the  Crown,  arbitrarily 
stopped  the  current  of  public  justice ;  for  they  refused  to  hear 
the  Benchers,  as  counsel  in  the  Courts  at  Westminster,  until 
Mr.  North's  claim  should  be  granted  (b).  Unfortunately  for 
the  Bar,  and  to  their  own  great  disgrace,  the  Benchers  yielded 
to  this  Qutrage  on  themselves  and  the  suitors,  and  thus  the 

(a)  3  St.  Trials,  333. 

(6)  Life  of  L.  K.  GuUdford,  vol.  i.  pp.  67,  68. 
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.Orown  for  the  finst  time  yiolently  obtaiaed  a  voioe  ia  the 
govermnent  of  the  Inns  of  Court,  and  thereby  virtually  de^ 
atroyed  that  free  and  independent  constitution  they  had  for 
nearly  three  centuries  possessed. 

The  effect  of  this  unlawful  acty  as  regards  at  least  one  of  the 
Inns  of  Court — ^viz.,  Lincoln's  Inn — ^has  for  a  long  time  been, 
and  still  is,  to  suspend  indefinitely  the  exercise  of  its  ancient 
right  to  elect  members  of  the  Bar  of  twelve  years'  standing  to 
tiie  office  of  Bencher,  that  Inn  now  calling  to  the  Benchersf 
table  only  those  members  of  the  Bar  to  whom  rank  has  been 
given  by  the  Orown  (a).  That  Inn  is,  therefore,  practically  no 
longer  governed  by  members  of  the  Bar  as  such,  but  by  an 
unlimited  number  (now  upwards  of  sixty)  nominees  of  the 
Crown.  Of  this  the  Outer  Bar  has  a  just  right  to  complain, 
as  they  are,  by  this  modern  custom,  virtually  deprived  of  their 
ancient  right  to  become,  by  selection  of  the  Bench,  governing 
members  of  their  Inn.  Formerly,  a  Barrister  was  called  to  the 
Bench  very  sparingly  (&),  but  now  a  crowd  of  governors  is 
Ibrced  upon  the  Inns  of  Court,  not  necessarily  selected  from 
that  class  of  barristers  who  were  formerly  alone  eligible  for 
the  office. 

According  to  a  veiy  learned  writer,  the  usurpation  by  the 
Grown  in  Mr.  North's  case,  contributed  to  a  cessation  of  all 
educational  discipline  in  the  Inns  of  Court  (c).  It  did  moreu 
Henceforward  the  education  for  the  Bar  gradually  degenerated 
into  a  form,  which  any  member  capable  of  reading  the  thiee 
first  words  of  a  written  and  much-worn  exercise  could  comply 
with.  How  could  it  be  otherwise,  since  the  law-officers  of  the 
Crown  were  no  longer  taken  from  the  readers  of  the  Inns  of 
Court? 

Under  this  arbitrary  principle  of  selection,  the  Bar  of  Eng- 
land has  since  been,  and  ia  still  divided  into  two  sections, 
ealled  the  Inner  Bar  and  the  Outer  Bar--the  Inner  Bar 
having  a  right  of  pre-audience  over  the  Outer  Bar,  and  having 

(a)  This  custom  seems  to  have  been  departed  from  in  &To«r  of  the  hin 
J^igiit  Honourable  T.  B.  Macaulaj. 
(6)  Dngd^  Or.  Jor^  316. 
(0  Hacqneen,  Early  History  of  the  Inns  of  Goort,  p.  22.; 
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also  higher  rank.  From  tbifl,  aad  from  no  other  caosey  it 
attracts  to  it  what  is  termed  leading  business:  the  barrister, 
on  becoming  a  member  of  the  Inner  Bar,  ceases  to  prepara 
the  pleadings  in  causes,  those  written  instruments  of  lq;iala- 
tioUf  which  astonish  by  their  length  the  unlearned  beholden  ^ 

The  business  of  the  Inner  Barrister  in  Court  becomes  oral ; 
be  plans  the  line  of  argument  to  be  followed  by  his  coadjutor 
of  the  Outer  Bar,  and  replies  to  the  arguments  of  the  opposing 
counsel.  If  and  when  necessary,  he  comes  to  the  aid  of  his 
junior  at  the  Outer  Bar,  and  all  the  most  important  proceed-' 
ings  in  court  are  committed  to  him.  Hence  the  Out^  Bar  is 
subservient  to  the  Inner  Bar^  and  has  ancillary  duties  to 
perform  towards  it 

.  Now,  if  it  could  be  truly  allied  that  there  is  necessarily 
more  forensic  learning,  more  forensic  ability,  secured  to  the 
public  by  this  division,  than  there  would  be  if  the  Bar  were 
one  and  entire,  then  the  present  system  should  remain 
unchanged ;  but  we  venture  to  state  as  a  fact — not  open  even 
to  argument — ^that  this  is  not  the  casei  and  that  there  would 
be  the  same  amount  of  learning  and  ability  were  the  Bar  one 
entire  body ;  and  that,  even  in  its  present  divided  state,  there 
is^  and  must  be,  the  same  amount  of  learning  and  ability  at 
each  Bar,  because  the  requirements  from  each  are  the  sam^ 
except  where,  on  forensic  grounds  only,  an  Outer  Barrister 
of  very  rare  and  exceptional  learning  and  talent  has  been 
called  to  within  the  Inner  Bar,  and  has  thereby  caused  a  disr 
parity ;  but  the  responsibility  of  each  of  the  two  Bars,  if  at 
all  unequal,  is  greater  at  the  Outer  than  at  the  Inner  Bar,  for 
it  is  chiefly  on  the  advice  of  the  Outer  Barrister  that  litigation 
originates,  and  the  responsibility  of  advising  litigation  is 
greater  than  that  of  conducting  it  after  it  has  begun. 

Those  members  of  the  Inner  Bar  whose  superiority  places 
them  at  the  head  of  it,  would,  under  a  system  of  free  com-# 
petition,  enabling  every  barrister  to  take  leading  businefls,  be 
in  a  higher  position  than  they  are  at  present^  since  they  would 
have  the  whole  Bar  to  contend  with  instead  of  the  limited 
number  of  competitors  forming  the  Inner  Bar. 

It  is  not^  then,  owing  to  a  division  of  the  Bar  into  two  gradesi 
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that  it  is  so  difitii^^aiflbed  for  learning  and  talent;  neither  is  it 
owing  to  that  diyision  that  these  distingoished  men  are  at  the 
head  of  it 

The  present  system  of  promotion  frequently  operates  to 
caose  unavoidable  damage  as  regards  a  bairistei^s  professional 
income,  since  not  to  advance  at  the  Bar  is  to  retrograde ;  and 
although  it  may  be  alleged  that  this  would  be  true  were  there 
nodiviriouiyet  there  is  this  great  distinction — ^viz.,  that  whereas^ 
if  the  Bar  were  one  body,  the  Barrister  would  alone  be  respon- 
sible for  any  diminution  of  his  employment^  under  the  present 
system  of  two  Bars  he  is  not  so,  because  he  may  be,  and  often- 
times is,  prevented  handling  the  instrument  necessary  for  his 
advance,  whilst  it  is  put  into  the  hands  of  his  rivals,  it  may 
be,  not  a  whit  better  entitled  to  it  than  himself.  The  Barrister^ 
however,  has  no  right  to  complain  if  the  system  be  the  best 
for  the  State;  indeed  he  cannot,  without  coverbg  himself  with 
ridicule,  complain,  in  so  far  as  his  position  is  occasioned  solely 
by  himself.  He  enters  the  profession  in  common  with  other 
men.  The  same  instruments  are  within  his  power,  and  the 
start  in  the  professional  race  is  fair  and  open  to  every  com- 
petitor. Some  have  indeed,  when  starting,  the  aid  of  a  friendly 
solicitor,  and  doubtless  the  absence  of  this  support  has,  it  may 
be  not  infrequently,  made  the  profession  hopeless.  Such 
instances  of  failure  are,  however,  we  believe,  though  not  very 
rare,  exceptional  Moreover,  early  in  bis  career  the  young 
Barrister,  if  he  should  perceive  his  prospects  at  the  Bar  likely 
to  disappoint  him,  may  betake  himself  to  some  other  calling ; 
but  in  the  more  advanced  stage  of  his  profession,  when  the  rank 
and  privileges  of  the  Inner  Bar  become,  under  the  present  sys- 
tem, necessary  to  secure  an  increasing  and  prevent  a  decreasing 
professsional  income ;  if  the  barrister  be  denied  this  advance- 
ment  from  some  unknown  cause,  it  may  be  an  entirely  mistaken 
estimate  of  his  powers,  his  condition  is  such  that,  unless  the 
system  causing  this  unmerited  injury  compensates  the  State 
by  producing  some  great  .public  good,  it  ought  not  to  be 
allowed  to  continue.  For  the  evil  last  referred  to  a  simple 
remedy,  and  one  apparently  veiy  just,  and  one  moreover  oonsis- 
tant  with  the  maintenance  of  the  Inner  and  the  Outer  Bars, 
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may  be  saggested.  It  is  this,  that  after  twenty  years'  standing 
a  Barrister  should  be  entitled  to  take  his  seat  within  the  Inner 
Bar,  wearing  a  bar-dress  denoting  that  though  not  a  Qaeen's 
counsel,  yet  that  his  vocation  is  that  of  a  leading  counsel ; 
but  this  remedy  is  imperfect  if  it  be  expedient  to  throw  down 
the  wall  of  partition  between  the  two  Bars. 

It  is  well  known  to  the  l^al  profession,  that  Queen's  counsel 
have  practically  no  duties  whatever  responding  to  their  title, 
— ^that  for  the  most  part  they  have  never  to  advise  or  act  for  the 
Crown — that  they  are  ordinarily  never  called  upon  to  act 
as  one  of  the  counsel  mentioned  in  their  lettersrpatent,  nor  yet 
in  any  barristerial  or  forensic  capacity,  '^  Queen's  Barristers 
unattached,'*  would  therefore  be  their  proper  appellation ;  for,  as 
regards  their  learning  and  ability,  after  receiving  their  letters- 
patent,  they  are  the  same  men  they  were,  and  they  under- 
take no  responsibilities,  by  virtue  of  their  appointments,  beyond 
the  negative  duty  of  not  appearing  in  court  against  the  Crown 
unless  licensed  so  to  do.  It  is  not,  then,  in  consideration  of 
employment  by  the  Crown  that  Outer  Barristers  desire  this 
advance.  They  have  in  view  other  advantages,  and  those 
advantages  are  professional  and  private.  The  chief  profes- 
sional  advantage  is  the  right  to  participate  in  the  lucrative 
business  of  the  Inner  Bar ;  for  though  a  suitor  may,  if  he 
pleases,  have  his  suit  conducted  by  any  one  or  any  two  or 
more  counsel,  without  reference  to  their  being  either  within 
or  without  the  Bar,  yet  in  all  important  matters  a  member  of 
the  Inner  Bar  is  in  fact — ^nay,  if  the  suitor  be  not  betrayed, 
must  be — employed,  either  alone  or  with  an  Outer  Barrister. 
Hence  a  monopoly  of  the  most  enriching  business  is  enjoyed 
by  the  Inner  Bar — ^viz.,  the  briefs  given  to  the  leading  counsel, 
which  briefs  are  called  leading  briefs,  being  duplicate  copies 
of  the  briefs  given  to  the  Outer  Barrister,  but  having,  in  an- 
ticipation of  the  coming  services,  far  higher  fees  marked  upon 
them. 

So  far  as  the  Barrister  is  concerned,  therefore,  the  right  to 
practise  within  the  Inner  Bar  confers  very  considerable  pro* 
fessional  advantage,  provided  he  possesses  the  learning  and 
talent  necessary  to  enable  him  to  avail  himself  of  them  ;  but 
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kistances  not  unfrequently  oocur^  at  least  beyond  the  C<»nmon 
Law  Coortfly  of  Barristers  when  within  the  Inner  Bar  haying 
little  or  no  employment,  although  they  in  their  former  sphere 
had  a  very  considerable  business.  So  many  examples  proving 
this  have  existed,  that  confidence  in  the  mode  of  selection 
must  be  greatly  shaken.  Whether  the  advancement  answers,, 
is  therefore  contingent  upon  the  counsel  having  the  talent 
for  that  leading  and  oral  business  which,  under  the  presait 
system,  belongs  exclusively  to  the  Inner  Bar ;  and  it  is  im-. 
possible  to  predicate  whether  the  Outer  Barrister  is  or  is  not 
adapted  for  it ;  and  hence  a  barrister  of  the  Outer  Bar  may, 
even  with  a  small  amount  of  business  at  the  Outer  Bar, 
be  nevertheless  well  qualified  for  the  Inner  Bar.  At  a  certain 
stage  of  his  profession  it  is  frequently  necessary,  nnder  the 
present  system,  for  the  Barrister  to  apply  for  rank  If  he 
obtains  it  and  fails,  he  is  generally  a  sufierer  both  in  fortune 
and  professional  reputation.  If  he  applies  and  does  not  obtain 
it,  he  is  from  that  time  in  a  state  of  professional  decadence ; 
if  be  obtains  it,  and  is  suocessful,  he  has  to  receive  many 
well-deserved  rewards;  but  if  the  Bar  were  one — if  it  were 
free — if  there  were  no  division,  no  artificial  monopoly,  whilst 
the  successful  Barrister  would  continue  to  be  rewarded, 
neither  of  the  two  disappointments  referred  to  could  possibly 
occur. 

An  unsuccessful  member  of  the  Inner  Bar  has,  however, 
private  advantages  of  some  value  to  modify  his  discontent. 
He  is  introduced  by  custom  to  The  Sovereign  by  the  Lord 
Chancellor,  a  privilege  of  some  domestic  value;  and  he 
beoomes,  though  not  of  right^  yet  by  custom,  a  Benohw  of  his 
Inn  of  Court,  and  has  all  the  personal  advantages  arising  from 
that  position  ;  and,  were  the  grade  he  possesses  really  a  test  of 
forensic  merit,  he  might  be  justly  considered  in  general  society 
as  wearing  a  well*merited  ribbon  of  professional  honour^  given 
to  him  by  the  highest  law-officer  of  the  Crown. 

When  the  Lord  Chancellor  had  his  own  Court,  and  the  B^oBb 
and  the  three  Courts  at  Westminster  only  to  superintend,  and 
when  the  number  of  Queen's  counsel  was  practically  limited 
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to  ten  or  a  dozen,  or  thereabouts  (a\  it  was  possible  that  he 
might  have  such  personal  knowledge  of  the  forensic  ability 
of  every  candidate  for  the  rank  of  the  Inner  Bar»  as  to  be  able 
to  decide  justly,  on  forensic  grounds,  whether  he  ought  or  ought 
not  to  bare  it ;  but  now  that  there  are  twelve  Courts  in  the 
metropolis  in  which  barristers  practise,  and  the  number  of 
Queen's  oounselt  when  created  under  the  present  system,  may 
exceed  a  dozen  at  a  time,  and  is  practically  unlimited  (b),  it  is 
impossible  that  the  Lord  Chancellor  can  have  such  knowledge, 
and  therefore  he  must,  before  giving  rank  at  the  Bar,  resort  to 
extraneous  information,  a  circumstance  which  necessarily,  in  the 
exercise  of  patronage,  generates  great  evils.  If  a  large  business 
at  the  Outer  Bar  were  the  only  test,  less  injustice  would  arise; 
but  snch  a  test  would,  to  a  great  extent,  transfer  this  patronage 
of  the  Crown  to  that  of  the  large  firms  of  solicitors,  and 
moreover  would  be  fallible,  since  the  quantity  of  business  at 
the  Outer  Bar  is  no  test,  or  a  very  imperfect  test,  of  the 
Barrister's  capacity  to  conduct  business  belonging  to  a  leading 
counsel 

Time  seems  to  be  no  criterion  on  which  the  rank  is  con- 
ferred (c) ;  it  may  vary  from  twelve  years,  or  less  than  twelve 
years'  standing,  to  a  standing  at  the  bar  of  nearly  three  times 
twelve.  Hence  the  drudgery-  of  the  Outer  Bar  has  to  be 
endured  for  periods  most  unequal  and  uncertain.  On  such 
9  principle  it  is  impossible  that  rank  can  be  awarded ; 
for  the  individual  members  of  the  Bar  do  not  differ  in  talent 
and  learning  in  the  proportion  these  periods  bear  to  each- 
other.  If  they  did,  the  Bar  would  not  maintain  its  high  status. 
What,  moreover,  is  the  effect  as  between  the  Barrister  of  twelve 
and  the  Barrister  of  thirty-two  years'  standing,  both  being 
advanced  together  f  That  the  former  obtains  a  gift  of  the 
opportunity  of  twenty  years'  leading  professional  business,  of 
which  the  latter  has  been  deprived. 

In  truth,  there  is  no  principle  or  rule  by  which  promotion, 
conferring  exclusive  forensic  privileges,  can  be  made,  which, 

(a)  In  1799,  the  Dumber  of  Crown  oounsel  was  fifteen ;  in  1861»  the 
number  ia  one  bundred  and  twenty-fivei  or  thereabouto. 

(6)  Appendix  A.  (<;)  Appendix  A. 
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on  investigation,  does  not  prove  to  be  unsatis&ctory ;  which  in 
its  operation  is  not  either  erroneous,  or  unjust,  or  corrupt  or 
arbitraiy.    The  advancement  to  the  Inner  Bar  has,  it  would 
seem,  apparently  been  given  as  a  "douceur"  on  the  abolition  of 
Doctors*  Commons ;  it  has  been  conferred,  apparently,  as  the 
reward  for  political  fidelity ;  it  has  apparenUy  been  conceded 
to  the  owners  of  great  wealth,  on  account  of  their  wealth  ; 
even  the  sentimeQts  of  certain  religious  bodies,  not  belongbg 
to  the  state  churoh,  appear  to  have  been  r^rded  as  a  material 
element  when  granting  it.    In  fine,  it  is  an  honour  given  ap- 
parently, or  in  fact,  not  infrequently,  on  grounds  extra-forensic; 
save  that  the  recipient  must  have  been  called  to  the  Bar  by 
his  Ipn  of  Court,  under  customs  in  name  educational,  but  in 
truth  requiring  no  compulsory  legal  education  whatever.  What 
18  the  result  ?    That  the  number  of  Queen's  counsel  is  fiu-  be- 
yond the  exigencies  of  the  Crown.    The  title  has  been  termed, 
but  not  by  your  lecturer,  a  mock  dignity  (a) ;  and  be  it  here 
remarked,  the  Crown  should  not  disparage  itself  by  creating 
mock  dignitiea     But  how  does  it  affect  the  Bar  ?    Disai^ 
pointment  as  frequently  to  the  successful  as  the  unsuocessM 
candidate,  errors  Jn  selection,  and  unintentional  but  grievous 
practical  injustice.    So  far,  then,  as  the  Barrister  is  concerned, 
the  present  system  of  promotion  at  the  Bar  confers  on  him  no 
advantages  whatever;  nay,  it  places  him  oft-times  at  a  disad- 
vantage,  by  surrounding  him  against  his  will,  and  from  no 
cause  for  which  he  is  responsible,  with  ciroumstances  inimical 
to  h^B  progress,  and  in  which,  in  a  free  country,  no  man  de- 
pending  on  his  labour  ought  to  be  placed 

It  now  remains  to  consider  how  the  present  system  affects 
the  Crown  and  the  suitor-it  appeare  to  us  that,  to  justify  its 

JVrot-That,  in  order  to  train  counsel  for  the  office  of  judire. 
It  IS  necessaiy  that,  besides  the  law-office«  of  the  Oro^ 
there  should  be  a  department  or  section  of  the  b2 
with  exclusive  forensic  privileges. 

(a)  U  Uw  R_  314. 
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Secondly. — ^That,  in  order  to  maintain  oar  monarchical  con- 
stitation,  it  is  necessary  that  the  Crown  should  have 
the  power  of  conferring  rank  and  exclusive  forensic 
privileges  on  such  members  of  the  Bar  as  the  Crown 
may,  from  time  to  time,  select  for  the  purposa 
Thirdly. — ^That  it  is  an  advantage  to  the  suitor  that  there 
should  be,  besides  the  law-officers  of  the  Crown,  a 
section  of  the  Bar  with  exclusive  forensic  privileges. 
Even  if  it  be  true  that  members  of  the  Inner  Bar  are  better 
adapted  for  judicial  duties  than  men  of  the  same  standing  at 
the  Outer  Bar;  yet  this  arises  from  the  latter,  under  the  pre- 
sent system,  being  deprived  of  the  opportunity  of  going  through 
the  Bame  training.     Mom)ver,  there  are  examples  of  very 
eminent  judges  being  advanced  to  the  judicial  office  direct  from 
the  Outer  Bar.    It  seems  indeed  almost  too  obvious  for  remark, 
that  the  hearing  of  suits  in  open  Court,  conducted  by  and  in 
the  presence  of  a  learned  Bar  and  skilful  solicitors,  must, 
whether  there  be  onci  two,  or  more  grades  at  the  Bar,  afford  a 
supply  of  learned  and  well-qualified  lawyers  for  the  office  of 
judge;  and  if  an  example  were  wanted,  in  order  to  prove  the 
erroneousness  of  the  first  proposition,  the  Scotch  judges  may 
be  referred  to.     On  what  principle,  then,  does  the  Crown  in- 
terfere and  destroy,  or  at  least  prevent,  that  free,  legitimate, 
and  honourable  competition  which  would  otherwise  exist  at 
the  Bar  ?  Is  it  to  maintain  the  influence  of  the  Crown?  If  so, 
it  should  be  confined  simply  to  a  title  of  honour,  without  any 
exclusive  forensic  privileges;  for  if  the  rank  be  coupled  with  a 
position  which  causes  a  monopoly,  whereby  the  suitor  is 
damaged,  and  the  Inner  Bar  is  benefited  at  his  expense,  it  is 
difficult  to  distinguish  the  principle  adopted  towards  the  Bar 
by  the  Crown  from  that  on  which  a  successful  election  too 
frequently  occura    Money  is  not  indeed  given,  but  rank,  and 
exclusive  privileges,  and  personal  advantages  are. 

If  it  be  alleged  that  the  loyalty  of  the  Bar  is  secured  by 
there  being  two  grades — one  with  and  one  without  the  royal 
favour,  the  answer  is,  that  such  an  allegation  is  a  libel ;  for 
it  may  be  truly  affirmed,  that  the  loyalty  of  the  Bar  to  The 
Sovereign  would  be  as  sound  and  as  ardent  as  it  is  now,  were 
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the  Bar  not  divided  into  two  ranks.  Why  is  this  systen^  of 
promotion  not  applied  to  other  profesdonB  ?  There  is  no  long 
array  of  physicians  in  silk  gowns,  with  the  senseless  appen- 
dage of  Q.  P.  added  to  their  names. 

It  may  be  aigned  that  the  Crown  ought  to  have  this  power 
in  Order  to  enable  it  to  bring  forwaixl  young  and  talented 
men  early  in  their  professional  career ;  bttt»  to  justify  that,  it 
must  be  proved  that  such  men  would  remain  in  obscurity,  and 
unemployed,  under  a  system  of  free  competition.  It  may,  I 
think,  then  be  considered  as  proved,  that  to  the  extent  to 
which  the  monopoly  of  the  Inner  Bar  interferes  with  firee  and 
honourahle  competition,  it  is  alike  injurious  to  the  Barrister 
and  the  Crown ;  and  it  appears  to  us  that  no  damage  to  the 
Crown  could  arise  from  the  Bar  being  entirely  free,  since  it 
jnust  select  from  the  Bar  its  ordinary  law-officers,  and  its 
advocates,  and  also  its  judges,  and  this  necessity  would  alone 
isecure  that  legitimate  influence  which  the  Crown  ought  to 
have  over  all  large  and  influential  public  bodies. 

If,  however,  this  were  not  considered  sufficient,  the  Crown 
might  have  power  to  confer  on  a  barrister  of  very  distinguished 
learning  and  ability,  an  order  of  honour  under  the  name  of 
<'  The  Crown's  Order  of  Learning,"  or  some  other  name,  vnth 
a  garb  to  distinguish  the  recipient  when  in  court,  but  without 
giving  him  any  exclusive  privileges,  and  which  honour  the 
Lord  Chancellor  would,  for  his  own  credit,  never  grant  except 
it  were  merited,  since  the  honour  would  be  useless  in  court 
unless  supported  by  corresponding  ability. 

And  now  as  regards  the  Suitor: — 

It  may,  I  think,  be  taken  as  an  axiom,  that  in  proportion  to 
the  difficulty  and  necessity  of  obtaining  an  article  of  exchange- 
able value,  the  price  of  the  article  increases,  and  that  the 
services  of  counsel  are  articles  of  exchangeable  value,  and 
necessary  to  the  suitor. 

If  this  be  80,  and  the  present  system  of  promotion  at  the 
Bar  limits  the  area  within  which  those  services  are  produce 
•abl^  to  that  extent  it  artificially  increases  their  yalua 
L    When  John  Btuart  Mill  wrote  the  following  passage^  he 
(Certainly  was  in  error.    The  passage  is,  so  far  as  it  applies  to 
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the  present  subject,  as  follows :— "  All  professional  remunera* 
^on  is  regulated  by  custom ;  .  .  .  the  fees  of  (inter  alia)  bar- 
risters are  nearly  invariable.  Not  certainly  for  want  of 
abundant  conapetition,  but  because  the  competition  operates 
by  diminishing  each  conrpetitor's  chance  of  fees  (a),  not  by 
lowering  the  fees  themselves." 

Kow,  the  principle  on  which  fees  are  given  to  counsel,  is 
uncertain  in  its  operation.  They  are  by  no  means  invariable 
in  amount,  being  frequently — nay,  I  think,  generally — diflferent 
The  fees,  for  example,  for  the  plaintiff  and  defendant,  are  often 
marked  very  differently  on  precisely  the  same  papers,  varying 
also  very  much  with  the  pecuniary  condition  of  each  suitor  j 
and  it  is  a  fact  which  cannot  be  disputed,  that  the  exchange- 
able value  of  the  forensic  talent  of  each  counsel  varies,  subject 
to  this  exception — ^viz.,  whilst  the  fees  marked  on  briefs  giveu 
to  members  of  the  Outer  Bar  approximate  to  each  other^  being 
calculated  by  the  brief-sheet  or  folio,  the  fees  given  to  mem- 
bers of  the  Inner  Bar  vary  in  the  most  extraordinary  manner, 
high  talent  and  position,  especially  if  duly  appreciated,  and 
insisted  upon  by  a  clever  clerk,  commanding  fees  oft-times 
double  what  would  be  marked  for  an  ordinary  member  of  the 
Bar.  Hence,  far  larger  fees  are  given  to  some  counsel  than  to 
others:  indeed,  certain  counsel  will  not  render  their  services  in 
.spme  of  the  courts  without  a  fee  of  a  certain  amount. 

In  the  Court  of  Chancery  the  necessity  for  giving  these 
iiigh  fees  operates  most  grievously,  since  it  frequently  happens 
that  there  are  many  parties  to  a  suit,  each  of  them  employing 
at  this  large  cost  a  member  of  the  Inner  Bar. 

As  to  the  fact  that  fees  vary  in  a  great  degree,  and  are 
fiubject  to  no  certain  principle,  I  have  received,  very  thank- 
fully, information  from  three  gentlemen  eminently  qualified 
to  give  a  correct  statement  on  the  subject  (b). 

In  a  former  page,  Mr.  Mill  had  stated  in  substance,  that  the 
natural  effect  of  unimpeded  competition  is,  that  there  cannot 

(a)  Mill,  Pol'ttieal  Ecofumy,  Vol.  L,  298.  ^ 

(6)  Vr.  Skirrowr  of  tbd  firm  of  Gt«g:ory  ds  Co.,  Bedford^town ;  Mr.  Follett, 
.the  taauDg  mastery  Mr.  White,  Ben.^  of  Great  Marlborough  Street 
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be  two  prices  ia  the  same  market  (a),  and  in  a  sabseqaent 
page  {b)  he  observes — ^^  Where  competition,  thongh  free  to 
exist,  does  not  exist ;  or  where  it  exists,  but  has  its  natural 
consequences  overruled  by  any  other  agency,  the  conclosiona 
before  referred  to  will  fail,  more  or  less,  of  being  applicable.** 

To  say  that  no  competition  at  the  Bar  exists  would  be  untnie; 
but  that  its  natural  consequences  are  overruled  by  the  present 
system  of  promotion  cannot,  I  think,  be  denied.  In  short, 
the  law  of  custom,  to  the  extent  to  which  the  forensic  talent 
at  the  Outer  Bar  is  displaced,  or  remains  unemployed,  by  the 
exclusive  employment  of  the  Inner  Bar,  overrules  the  natoial 
law  of  competition.  Capital  employed  causes  the  production 
of  wealth,  and  capital  saved  and  again  employed,  causes  its 
reproduction  in  an  augmented  ratio :  with  the  increase  of 
wealth,  the  necessity  for  legal  professional  assistance  also 
increases,  and  hence  an  increased  demand  for  the  services  of 
the  Bar.  Now,  if  the  demand  for  forensic  services  remained 
stationary,  and  the  number  of  Barristers  increased,  competition 
would  undoubtedly  operate  by  diminishing  each  competitor's 
chance  of  fees — because  the  same  amount  of  money  and 
business  would  have  to  be  distributed  amongst  an  increasing 
number  of  competitors ;  but  if  the  demand  for  forensic  services 
increases  with  the  wealth  of  the  country — ^then  the  chances  of 
each  competitor  either  remain  the  same,  or  are  increased  or 
diminished  according  to  the  laws  of  supply  and  demand. 

Forensic  talent — I  mean  successful  forensic  talent — ^is  a 
quality  which  depends  in  part  upon  nature,  in  part  upon 
cultivation,  and  until  cultivated  its  qualities  remain  unknown. 
To  the  extent  to  which  the  law  of  custom  overrules  that  of 
competition,  the  development  of  this  talent  is  impeded.  It 
may  be  alleged  with  perfect  truth,  that  under  the  present 
system  of  monopoly  a  large  amount  of  fruitful  talent  at  the 
Bar,  especially  amongst  young  Barristers,  is  always  unknown 
and  undiscovered,  and  hence  the  suitor  has  not  the  advantage 
of  it 

It  is  then  proved  that  the  remuneration  of  Barristers,  under 
a  free  system  of  competition,  would  depend  upon  their  perscmal 

(a)  Mill,  PolUkcU  Economy,  p.  288.  (6)  Id^  p.  291. 
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qoalificationsy  aod  that  the  suitor  would  have  a  larger  selection 
than  he  has  at  present ;  and  hence,  according  to  the  laws  of 
political  economy,  if  the  suitor  had  six  men  of  equal  ability  from 
which  to  select  his  advocate  instead  of  three,  the  exchangeable 
value  of  forensic  services  would  be  one  half  of  what  it  otherwise 
would  be.  It  is  thus  proved  that,  if  there  were  no  monopoly  at 
the  Bar,  the  suitor  would  be  largely  benefited.  Moreover, 
under  the  present  system,  whenever  the  Crown  and  the  subject 
litigate  against  each  other,  the  suitor  is  debarred  from  em- 
ploying any  of  the  counsel  who  have  received  their  patents  as 
Queen's  Counsel.  True  it  is,  that  a  licence  to  appear  against 
the  Crown  is  never  refused  to  the  Crown's  counsel ;  but  is  there 
any  just  reason  why  the  Crown  should  have  this  monopoly  at 
all  ?  Is  there  any  state  necessity  for  it  ?  Is  it  reasonable  that 
the  suitor  and  the  Crown  should  not  have  equal  power  to  avail 
themselves  of  the  most  competent  advocates  ? 

It  has  been  observed  that,  with  very  rare  exceptions,  the 
learning  and  ability  at  each  Bar  must  always  be  equal,  the 
responsibility  the  same ;  or,  if  at  all  unequal,  that  there  is 
more  responsibility  at  the  Outer  Bar.  If  this  be  so,  can  any 
injustice  be  greater  than  that,  in  consequence  of  an  arbitrary 
division  of  the  Bar  into  two  unequal  ranks,  the  higher  in  rank 
should  receive,  in  exchange  for  the  same  amonnt  of  skill,  labour, 
learning,  and  anxiety,  a  reward  at  least  one-third,  and  fre- 
quently far  more  than  one-third,  higher  than  his  fellow- 
labourers?  Whenever  this  occurs,  the  Outer  Bar  and  the 
suitor  have  a  common  and  unanswerable  cause  of  complaint 
against  the 'present  system  of  promotion  at  the  Bar. 

Let  it  then  be  supposed  that  the  Crown  did  not  exercise  this 
barren  prerogative,  and  consequently  that  the  Crown  and  the 
suitor  were,  as  regards  all  Barristers  not  being  law-officers  of 
the  Crown,  on  an  equality,  the  whole  Bar  would  then  be  entitled 
to  take  leading  business,  and  it  would  be  optional  for  a  Barrister, 
whatever  his  standing  might  be,  to  act  as  leader  or  as  junior, 
or  to  unite  these  capacities  in  conducting  causes  in  court 

Is  it  not  certain  that,  under  such  a  system,  the  public  would 
have  a  far  larger  amount  of  learning  and  talent  at  command 
than   they  have  at  present  ?    In  short,  that  law  of  political. 

2  M 
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economy,  applicable  to  all  artificial  productions  depending  for 
heir  value  on  skilled  human  labour,  would  apply  to  the  Bar — 
viz.,  that  competition  keeps  down  prices,  and  produces  at  the 
same  time  the  best  article.  The  talent  of  each  Barrister 
would  furnish  him,  in  the  early  part  of  his  career,  with  the 
kind  of  business  for  which  it  was  best  adapted.  In  many 
cases,  it  would  be  entirely  unnecessaiy  for  more  than  one 
counsel  to  appear  for  a  suitor.  The  career  of  each  Barrister 
would  be,  as  it  ought  to  be,  dependent  upon  his  own  merit,  and 
the  Bar  would  be  in  a  more  independent,  and  therefore  a  more 
honourable,  position  than  it  now  is ;  the  Crown  would  not  only 
be  as  well  protected,  but  would  be  free  from  all  imputation  of 
favouritism,  and  the  suitor  would  find  law  expenses  materially 
reduced,  and  would,  nevertheless,  have  his  cause  more  efficiently 
advocated. 

It  will  be  observed  that  the  object  of  this  article  is  chiefly 
to  advocate  a  freer  system  of  competition  at  the  Bar.  That 
question  is  not  entirely  unaffected  by  example  or  precedent. 
At  the  Scotch  Bar  there  is,  as  has  been  already  intimated, 
free  competition  ;  there  are  no  Queen's  Counsel  and  no  Inner 
Bar.  That  the  Scotch  system  works  well  seems  certain,  for  there 
has  been  no  attempt,  or  no  successfiil  attempt,  to  change  it, 
since  its  establishment  some  centuries  ago.  Even  in  England, 
a  question  analogous  in  principle  to  that  now  before  the  Society 
has  been  raised  and  determined  in  favour  of  freer  competitioa 
That  question  arose  under  the  following  circumstances,  viz. : — 
so  far  back  as  the  year  1756,  Lord  Chief  Justice  Willes 
proposed  to  the  other  judges,  that  the  Court  of  Common  Pleas 
should  be  opened  to  the  whole  Bar.  They  were,  however, 
against  the  plan ;  but,  in  April  18345  the  Crown,  by  royal 
mandate  under  the  sign-manual,  ordered  that  the  exclusive 
right  of  the  sergeants-at-Iaw  of  practising,  pleading,  and 
audience  in  that  Court  should,  on  the  first  day  of  Trinity  term 
then  next  ensuing,  cease.  In  January,  1839,  a  petition  to  the 
Crown  was  presented  by  certain  sergeants-at-law,  praying  that 
the  legality,  and  expediency  of  the  mandate  should  be  duly 
investigated.  The  petition  was  referred  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  was  soon  afterwards  heard. 
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la  1840^  the  Coturt  of  Common  Pleas  declined  to  give  effect 
to  the  mandate  (a),  and  oltimatelj  the  legislatmre  passed  an 
act  in  1846  (9  and  10  Vict,  c.  64),  whereby  the  Court  of 
Common  Fleas  was  thrown  open  to  the  whole  Bar.  Experience 
has  proved  that  this  step  was  in  the  right  direction,  the 
Crown,  the  Sait(»r,  and  the  Bar,  having  all  received  great  ad- 
vantages from  the  discontinuance  of  the  sergeants'  monopoly; 
and  hence  arises  a  stvong  presumption,  that  analogous  benefits 
wonld  ensue  from  a  still  fUrther  extension  of  the  principle  of 
competition.  If  the  Bar  had  always  been  one  and  entire, 
many  Bairisters  oi  the  Inner  Bar,  who  are  now  comparatively 
impoverished,  would  be  in  the  receipt  of  their  former  profes- 
sional income;  and,  if  the  Crown  were  to  have  pow^  to  confer 
the  title  of  honour  I  have  suggested,  the  emulation  of  the  Bar 
amongst  themselves  would  in  no  respect  flag,  since  a  title  so 
obtained  would  be  often  the  precursor  to  a  judicial  appoint- 
ment. I  think,  moreover,  that  in  accord  with  the  ancient 
customs  of  the  Inns  of  Courts  every  young  Barrister  who  has 
obtained  honours  from  the  Inns  of  Court,  should  be  entitled 
to  wear  in  Court  a  Bar  dress  denoting  what  he  has  already 
achieved. 

Whether  the  ideas  now  promulgated  will  receive  support, 
time  will  show.  If  they  are  not  founded  in  justice  and  reason, 
they  will  rapidly  fade  into  oblivion ;  but,  if  they  be  founded 
in  justice  and  reason,  they  will,  notwithstanding  the  opposition 
they  are  certain  for  the  present  to  excite,  gradually  operate 
on  public  opinion,  and  especially  that  of  the  Bar,  and,  by  in- 
creasing in  volume  and  in  strength,  will  ultimately  remove  the 
boundary  between  the  two  Bars,  and  will  restore  to  the  Inns 
of  Court  tbeii  ancient  independence  and  self-government. 
Whatever  the  result  may  be,  this  19  an  endeavour  to  reinstate 
the  Bar  in  its  ancient  liberties  and  its  ancient  independence, 
and  to  free  the  Suitor  and  the  Bar  from  a  pernipious  forensic 
monopoly;  and  to  prevent  the  possibility  of  the  Crown,  as 
the  fountain  of  honour,  being  sullied  by  favouritism  when 
conferring  rank  at  the  Bar. 

It  may  then,  I  think,  be  considered  as  proved : — 

(a)  Maimijig's  Sergeant  at  law,  p.  329. 
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Firstly. — ^That  the  Inner  Bar  is  not  necessary  to  train 

advocates  for  the  office  of  judge. 
Secondly. — That  there  is  no  sound  principle  on  which 

exclusive  forensic  privileges  can  be  granted. 
Thirdly. — That  it  is  unnecessary  for  State  purposes,  that 
the  Crown  should  have  the  power  of  granting  such 
privileges. 
Fourthly. — ^That  the  existence  of  the  two  Bars  restricts  the 
suitor  in  his  choice  of  counsel,  and  thereby  largely  and 
unnecessarily  increases  the  expenses  of  litigation. 
In  conclusion,  I  will  remark  that  the  subject  is  one  in 
which  every  member  of  the  Bar,  and  especially  every  young 
Barrister,  has  a  veiy  material  interest.    The  pursuit  of  truth 
has  induced  me  to  prepare  and  read  this  lecture,  which 
expresses  the  deliberate  conviction  arising  from  the  experience 
and  observation  of  many  years,  and  which  would,  if  it  had  not 
been  read  before  this  learned  Society,  have  been  in  some  other 
manner  brought  to  the  notice  of  the  legal  profession,  under  any 
circumstances  not  rendering  the  publication  of  it  impossible. 

If  it  should  directly  or  indirectly  attract  the  attention  of  the 
public  to  the  manner  in  which  law  expenses  are  largely  and 
unnecessarily  increased,  and  of  the  Bar  to  its  own  best  interests, 
my  labour  will  not  be  vain. 

Gentlemen,  I  thank  you  for  your  patient  attention.  I  have 
now  finished. 


APPENDIX  A. 

NAMES  OF  OUTER  BAREISTER8  GAZETTED  AS  QUEEN'S 
COUNSEL  ON  THE  22nd  FEBRUARY,  1861. 

Nahxs.  When  called  to  the  B«r. 

William  Dugmore 24th  June  1828. 

WilUam  Anthony  Collins         -        -        -        -  17th  November  1829. 

Anthony  Cleaaby lOth  June  1831. 

Henry  Warwick  Cole       ------  loth  June  1836. 

John  Fraser  Macqueen     .        -        .        .        -    8th  June  1838. 

Thomas  Chambers 20th  November  1840. 

E.  Plumer  Price 29th  January  1841. 
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Nambi.  When  csUed  to  the  Bar. 

Jofllak  William  Smith 5th  May  1841. 

Blchard  Baggallay 14th  Jane  1843. 

Henry  Mills 3rd  November  1843. 

Hon.  A.  F.  C.  Liddell 30th  January  1844. 

William  Baliol  Brett 29th  January  184a 

John  Burgess  Karslake    -        -        -        -        -  30th  January  1846. 

William  Digby  Seymour 12th  June  1846. 

John  Duke  Coleridge  •  •  .  .  .  6th  November  1846. 
Hon«  G.  Denman  ...-.-  S24th  November  1846. 
George  Hellish 9th  June  1848. 
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XXV.— CODIFICATION.  By  WALKER  MARSHALL^  £m^ 

(Read  June  10, 1861.) 

Thb  Law  of  Sngland  laboars  under  an  incnbas,  which  (br  the 
last  two  hundred  years  she  has,  with  efforts  waxing  still  feehler 
as  the  burden  increased,  yainly  attempted  to  throw  off.  !rhe 
creature  of  necessity  and  the  growth  of  accident^  our  systett 
of  common  law,  if  it  never  possessed  much  symmetry,  oontaraed 
attributes  of  a  more  precious  character ;  but  it  has  laboured 
under  the  peculiar  misfortune  of  being  overlaid  with  a  mass — 
an  incomprehensible,  indeed  an  undiscoverable  mass— of  legis- 
lation.  So  huge,  so  complex,  so  unintelligible,  so  intricate  and 
perplexed^  that  commissions  without  end,  and  commissioners 
without  number,  directed  to  its  reduction,  have  effected  nothing 
towards  that  end,  but  rather  have  piled  still  higher  its  shapeless 
dimensions ;  and  have  not  even,  after  years  of  labour,  succeeded 
in  discovering  which  of  all  these  statutes  express  the  living  letter 
of  the  law,  and  which  of  them  are  of  no  force  or  vitality. 
Suppose  it  were  written  in  history  of  some  ancient  kingdom, 
that  ''her  laws  were  so  numerous  no  one  could  tell  their 
number ;  neither  could  any  of  her  sages  say  which  of  them 
were  in  force  and  which  of  them  were  obsolete,"  would  not 
every  commentator  exclaim,  ''What  an  intolerable  state  of 
affairs ! " 

The  ill  or  indifferent  success  which  has  hitherto  attended 
such  efforts  as  have  been  made  towards  an  abatement  of  this 
evil,  ought  not,  however,  to  discourage  further  attempts.  The 
enterprise  is  still  open,  the  question  is  yet  unsolved,  the  work 
remains  to  be  done.  What  has  been  effected  has  scarcely 
touched  the  matter ;  a  few  germane  statutes  here  and  there  have 
been  collected  together,  and  consolidated  into  one ;  the  superseded 
or  repealed  statutes  still  remain  in  the  statute  book,  and  in  several 
instances  the  consolidated  statute  does  not  contain  all  the  prior 
enactments  which,  to  fulfil  its  object,  it  ought  to  comprehend. 
These  partial  and  isolated  measures  are  unequal  to  cope  with 
the  emergency.  A  wider  kind  of  consolidation  is  necessary, 
which,  for  want  of  a  more  apt  word,  I  shall  call  "  Codification." 
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Codification,  as  I  atiderotand  the  word,  doos  not  represent  the 
result  of  the  labour  of  a  dictionary-maker  or  an  encyclopaedist. 
The  codifier  is  to  be  armed,  not  with  scissors  and  paste,  bnt  with 
the  pen  of  a  ripe  lawyer.  He  is  not  to  dovetail  kindred  sections, 
and  tabulate  germane  statutes ;  but  he  is  to  cast  into  the  crucible 
of  matured  experience,  and  sound  sense,  and  good  English,  and 
the  best  of  grammar,  the  confused,  t^e  inconsistent,  the  re- 
dundant, the  awkward  verbose  materials  of  our  statute  law ;  ai^ 
out  of  these  chaotic  ingredients  to  extract  the  pure  ore  of  sense 
and  truth. 

Year  by  year,  sessicm  by  session,  the  legislative  diaos  has 
grown,  increasing  in  confusion.  It  is  carious  to  mark  its  growth. 
All  the  statutes  passed  in  the  long  reign  of  Queen  Elizabeth, 
occupy  but  244  pages  of  the  statutes  at  large.  The  labour  of 
any  ten  years  of  the  Georges  is  included  in  a  volume  oS  no 
greater  bulk  than  is  produced  by  each  busy  session  of  our  pre- 
sent sovereign.  When  Lord  Baeon  recommended  some  sort  of 
digestion  of  the  statutes,  they  formed  m  mass  not  a  twentieth 
part  of  that  large  bulk  whi<^  they  have  now  attained.  If  it 
were  a  work  of  expediency  then,  it  is  now  one  of  absolute  neces- 
sity. How  much  of  matter,  of  real  living  substance,  is  th^re  in 
all  ihese  weaiy  wastes  of  words  ?  ITine  parts  mere  verbiage^ 
mere  tautology  and  surplusage, — ^repealed,  obsolete,  superseded, 
conflicting,  repugnant  paragraphs,  which  remain  in  the  statute- 
book  as  so  many  false  glides,  destructive  shoals  and  quicksands, 
declaring  that  to  be  which  is  no  longer. 

A  cause  may  be  damaged  by  an  exaggerated  estimate  of  the 
advantages  to  accrue  from'an  adoption  of  a  particular  measure. 
The  cause  of  codification  has  received  no  little  detriment  from 
the  high-coloured  eulogiums  in  which  its  great  advocate  Jeremy 
Bentham  indulged :  penetrated  with  ti^  truth  of  his  deductioBs, 
like  all  original  thinkers  he  was  an  enthusiast  when  advundng 
his  discoveries,  and  glowed  with  the  fervour  of  his  argumenta- 
tion. Now,  I  at  once  avow  that  I  do  not  agree  with  him  in 
thinking  that  by  any  process  of  codification  the  science  of  law 
€«&  ever  be  so  simplified  that  he  who  runs  may  read,  (ur  be 
rendered  intolCgible  to  the  uninstructed  mind.  It  must,  after 
oodiication  as  before,  be  an  art;  it  must  have  its  professors — 
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it  will  ever  require  much  study  and  experience  to  become  versed 
in  its  principles,  to  master  its  language,  and  be  familiar  with  its 
rules.    But  if  the  reduction  of  that  heterogeneous  mass  of 
scattered  legislation  into  a  systematic,  coherent,  and  intelligible 
shape,  were  to  render  the  mastery  of  the  statute  law  a  matter  of 
possibility  to  him  who  should  honestly  apply  himself  to  its  study; 
if  lawyers,  instead  of  wasting  their  lives  in  ignoble  struggles 
with  verbal  difficulties,  were  enfranchised  from  this  debasiDg 
servitude,  and  set  at  large  to  apply  their  faculties  in  the  inves- 
tigation of  the  principles  and  the  application  of  the  rules  of  that 
science  which,  in  the  loftiness  of  its  aim  and  the  liberality  of  its 
sentiments,  ought  to  yield  to  no  other ;  an  immeasurable  benefit 
would  be  conferred  on  the  profession,  and  one  in  which  the 
community  at  large  would  participate  in  a  not  much  inferior 
degree. 

It  is  difficult  to  over-rato  the  extent  to  which  future  legisla- 
tion would  be  aided  by  this  systematizing  of  our  body  of  written 
law.  In  fact,  before  any  act  of  legislation  can  be  now  accom- 
plished, this  process  must  be  gone  through  as  regards  that 
branch  to  which  the  legislation  is  applicable.  But  this  is  too 
often  neglected  by  the  framers  of  Bills ;  and,  as  a  result,  there 
is  scarcely  any  important  measure  which  is  not  followed  by  one 
or  more  Amendment  Acts  to  cure  the  perplexities  which  the 
neglect  of  this  duty  has  occasioned. 

Each  matter  being  relegated  to  its  proper  book,  chapter,  and 
section  of  the  code,  future  additions  or  amendmente  would  with- 
out difficulty  be  assigned  to  their  own  proper,  natural  position. 
Take,  for  example,  the  head  of  CrimintJ  Procedure.  Each 
enactment  at  present  attaching  criminal  consequences  to  an  act 
not  previously  the  object  of  prosecution,  has  to  define  the  nature 
and  limits  of  the  jurisdiction  of  the  tribunals,  original  and 
appellate,  the  mode  of  procedure,  and  the  punishment  attached. 
But  if  all  the  descriptions  of  punishment  attached  to  oflfences 
were  set  forth  in  the  code  according  as  they  are  against  the 
state,  against  the  person,  against  property,  such  an  Act  of  the 
Legislature  as  I  have  described,  would  be  accomplished  by  a 
simple  declaration  that  such  an  act,  accompanied  by  the  criminal 
intent,  should  be  an  offence  within  such  a  section  of  the  Criminal 
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Code,  and  punishable  under  such  other.  An  amendment  would 
be  accomplished  by  an  expurgation  of  the  section,  and  a  substi- 
tution of  a  new  one.  This  process,  I  believe,  applied  to  our 
statutes  relating  to  offences,  and  to  those  which  have  reference 
to  matters  in  which  justices  of  the  peace  have  jurisdiction, 
would  reduce  the  entire  body  of  our  law  on*  this  subject  to  one- 
tenth  of  its  present  dimensions^  would  obviate  a  thousand  diffi- 
culti^,  and  render  that  perfectly  perspicuous  which  at  present  is 
involved  in  many  di£BcuIties,  and  is  attended  with  endless  con* 
fusion.  The  same  advantage  to  future  legislation  would  obtain 
in  every  department  of  the  law. 

It  is  scarcely  necessary  to  point  out  the  obvious  simplification 
of  the  statute  book  which  would  accrue  when  subsequent  acts 
of  the  Legislature  were  referred  to  their  appropriate  places  in 
the  code ;  and  the  practitioner,  by  a  simple  process  of  collation, 
could  ascertain  at  a  glance  the  exact  state  of  the  law. 

Consolidation,  according  to  the  general  understanding  of  that 
term,  meets  some  of  the  evils  attending  the  present  condition 
of  our  statute  law,  but  these  by  no  means  the  most  grave. 
Our  statute  law  will  never  be  reformed  by  isolated  efforts  here 
and  there  to  huddle  under  one  chapter  the  scattered  provisions 
which  bear  reference  to  a  particular  subject,  leaving  the  rest  in 
its  shapeless  condition.  To  render  consolidation  of  any  practical 
advantage,  the  entire  statute  book  must  be  taken  in  hand  from 
the  statute  of  Merton  to  the  last  bill  touched  by  the  sceptre, 
and  every  thing  repealed  being  expunged,  the  entire  matter  must 
be  arranged  in  a  consistent  methodical  manner.  Suppose  this 
accomplished,  what  advantage  would  be  obtained?  Consolidation, 
I  understand,  is  confined  to  a  simple  arrangement  of  living 
statutes  without  interfering  with  the  language  in  which  they  are 
expressed.  Well,  the  advantage  would  be  that  which  to  a  great 
extent  would  be  obtained  by  a  good  index.  At  present  the  only 
approach  to  the  statutes  is  through  the  medium  of  text-books. 
Under  such  a  state  of  affairs  they  would,  to  a  great  extent,  be 
accessible  without  the  aid  of  text-books.  But  what  a  strange 
jumble  of  styles,  of  modes  of  expression,  of  systems  of  legislative 
phraseology,  would  this  present !  You  might  have  on  the  same 
page  a  section  written  in  the  exhaustive  style  of  Queen  Elizabeth, 
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another  in  the  loose  and  inartistic  manner  of  later  times.  The 
leading  notion  of  consolidation  is  to  produce  this  sort  of  mosaic — 
to  expunge  repealed  and  obsolete  statntee,  and  tabulate  what 
remain,  preserving  all  their  vices  of  expression.  Have  we  any 
reason  to  be  enamoured  with  the  language  in  which  our  laws  are 
expressed?  Worse  English  is  not  extant;  worse  English  was 
never  penned !  Language  less  adapted  to  express  the  object  in 
view  it  would,  in  many  instances^  be  difficult  to  select. 

The  argument  most  strenuously  and  persistently  urged  against 
the  proposal  to  submit  our  Statute  Law  to  such  a  system  of 
revision  and  consolidation  is,  that  by  ao  doing  you  mi^t,  by 
changing  the  words  in  which  the  law  is  caressed  in  the  atafente, 
inadvertently  change  the  law  itself.  This  danger  is  very  modi 
magnified  by  the  opponents  to  codification,  and  its  ccmaequences 
very  much  exaggerated.  It  would  be  his  duty  who  Aould  be 
employed  upon  this  work,  to  express  literally  that  which  was 
intended  to  be  expressed  by  the  legislature,  so  far  as  the  same 
can  be  collected  from  its  utterance ;  aided  by  ev^y  role  for  in- 
terpreting language,  and  by  every  decision  of  the  courts  npon  its 
construction.  A  failure  to  apprehend  and  express  the  meaning 
would  aarise  from  one  of  two  causes,  -either  incompetency  in  the 
supposed  codifi^,  or^  he  being  competent^  inadequacy,  de&ct^  or 
error,  in  the  w<»*d8  of  the  statute.  The  first  cause  would  be 
avoided  by  the  selection  of  qualified  peorsons;  the  second  would 
not  produce,  but  would  merely  perpetuate,  the  difiSsreojoe  b^ween 
the  intent  and  the  ^pression.  Even  if  in  some  few  kistaiMes 
this  involuntary  efiect  of  an  alteration  of  the  law  were  to  happen, 
it  would  only  be  in  comparatively  foivial  points ;  it  would  [Hrac- 
tically  and  naturally  be  in  matters  tending  to  make  ihe  syBtem 
of  legislation  more  congruous ;  it  would  not  operate  without  ^ 
constitutional  sanction  of  the  three  States;  uid  it  is  certur 
that  the  legislature  sanctions  many  statutes,  the  wards  used  in 
which  produce  consequences  never  contemplated,  and  indeed  this 
has  been  the  productive  cause  of  a  great  portion  of  the  logialaticiL 
under  which  we  groan.  What  is  wanted,  indeed,  is  an  altera- 
tion of  the  efiect  of  the  worda  of  the  law  in  this  resffeat^  that 
they  shall  express  more  accurately  and  clearly  the  ii^nt  of  the 
lawgiver  than  they  did  before.      A  rule  or  dogUM  may  be  «x- 
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prasBed  m  i!tj  different  modes,  and  still  be  the  same  rale ;  by 
dismissiiig  one  formula  and  adopting  another  jon  do  not  affect 
the  rale;  so  jou  may  have  laws  couched  in  the  very  worst  of  the 
fifty  different  modes  of  expression,  and  yott  may  torn  them  into 
the  very  best,  and  the  laws  be  the  same.    If  it  is  once  admitted 
that  the  language  of  statutes  generally  is  ungrammatical — that  it 
is  almost  always  obscured  by  redundancies,  perplexed  by  cum- 
bersome qualifications  which  are  implied,  loaded  with  the  endless 
enumeration  of  particulars  contained  in   general  words — that 
statutes  are  iniurtistically  framed,  generally  without  method  or 
coherence — ^that  matters  are  expressed  as  provisoes  which  are 
none,  conditions  within  conditions  written  parenthetically — ^that 
in  general  it  is  a  labour  of  study  and  painful  scrutiny  to  retract 
the  most  simple  mandate  from  the  labyrinth  of  mtricate  verbi- 
age; and,  admitting  all  this,  it  is  asserted  diat  the  languid 
must  sot  be  meddled  with  lest  the  effeot  should  be  altered,  surely 
this  is  to  treat  ^^  words  as  money,"  and  not,  what  they  are, 
"  counters  "  merely. 

I  should  wish  here  briefly  to  refer  to  an  objection  which,  in 

this  room,  has  been  urged  in  most  forcible  language  and  with 

much  elegance  and  ability  to  the  adoption  of  a  code — ^namely, 

that  such  a  course  would  involve  &e  enunciation  of  the  unwritten 

or  common  law.     And  it  has  been  urged  that  much  of  that 

breadth  of  spirit  appertaining  to  unwritten  law,  much  of  its 

adaptability  to  the  varying  questions  of  jurisprudence  which 

advancing    civilization  and    the    new  combinations  of   social 

circumstances  consequent  thereon  introduce,  would  be  lost  if  the 

maxims  of  the  common  law  were  reduced  into  language,  and  thus 

laid  open  to  the  criticism,  verbal  or  grammatical,  to  which 

written  laws  are  subject.    It  a{^>ears  to  me  that  this  objection 

admits  of  an  answer,  perhaps  o£  two  or  more  answers.     In 

the  first  place,  I  think  a  code  of  English  law  would  be  quiibe 

aufficiently  perfect  which  omitted  these  common  law  maxims. 

They  might  in  a  code  to  a  great  extent  be  assumed,  and  as 

little  reduced  to  writing  as  tiiey  are  now«    Many  of  them  I 

tiiink  nught,  without  detriment,  be  incorporated  in  it.     The 

gpeajter  part  of  these  common  law  principles  are  nothing  more 

iiMkn  tlie  nsAural  deductions  of  sound  reasoning  applied  to  tiie 
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consideration  of  social  questions.    I  do  not  see  that  there  irould 
be  the  slightest  advantage  in  propounding  that  the  language  oi 
a  document  ought  to  he  expounded  according  to  its  ordinary 
signification,  unless  a  contrary  intention  is  shown — or  that  what 
a  man  does  through  the  instrumentality  of  an  agent  ought  to  he 
regarded  as  his  own  act— or  that  the  ratification  of  an  act  done 
for  a  party's  benefit,  and  in  his  name,  is  an  adoption  of  it  from 
the  time  it  was  done,  and  axioms  of  that  character,  com* 
prehending   a  vast  amount  of   the  common    law   principles. 
Unenlightened  reason  would  arrive  at  these  conclusions.     There 
is  nothing  conventional  in  them.     There  is  another  branch  of 
the  common  law  to  which  I  will  briefly  refer,  lest  it  should  be 
supposed  I  had  overlooked  it;  namely,  that  which  recognises 
local  customs  or  the  customs  of  a  particular  trade.     These  may 
be  dismissed  with  this  observation,  that  they  would  be  entirely 
out  of  place  in  a  code,  inasmuch  as  they  do  not  constitute 
universal  rules  of  conduct,  but  are  to  be  regarded  only  as  giving 
a  particular  and  peculiar  meaning  to  certain  expressions  to  which 
general  usage  attaches  a  difierent  signification,  in  which  latter 
sense  they  constitute  rather  a  grammatical  than  a  legal  question ; 
or,  where  they  are  local  customs,  they  may  be  assimilated  to  a 
particular  tacit  contract,  binding  the  inhabitants  of  a  special 
locality  with  reference  to  a  particular  matter  of  common  interest 
to  them ;  and  in  either  view  it  would  be  no  more  the  business  of 
a  code  to  define  or  meddle  with  these  matters,  than  it  would  be  to 
express  the  particular  stipulations  of  contracts  of  charter  party, 
or  the  covenants  which  landlords  may  exact  from  their  tenants. 
Another  objection  urged  against  codification  of  the  law  is, 
that  it  would  unsettle  the  law.    The  argument  is  this,  the 
language  used  by  the  Legislature  has  received  a  particular  con- 
struction in  the  courts ;  if  you  alter  that  language,  even  ever  so 
little,  you  cannot  foresee  all  the  results,  you  cannot  tell  what 
interpretation  the  courts  will  place  upon  it.    A  new  field  for 
criticism  would  be  opened,  nothing  would  be  known,  nothing 
would  be  certain,  no  conduct  safe,  no  rights  secure,  until  the 
courts  in  the  course  of  several  generations  had  revised  and 
expounded  each  article  of  the  code.     Such  are  the  fears  and 
such  the  arguments  of  the  opponents  of  a  code.    Are  they  well 
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founded?  Laws  expressed  in  words  and  written  in  a  style 
infected  with  every  grammatical  vice;  laws  which  in  their 
expression  are  tautological,  frequently  inconsistent,  sometimes 
repugnant,  almost  always  without  coherence,  will  always,  no 
matter  the  number  of  decisions  upon  their  construction,  be  open 
to  cavil,  to  doubt,  and  criticism.  The  ingenuity  of  advocates 
will  ever  find  exercise  in  plausible  interpretations.  A  well- 
expressed  law  needs  no  judicial  interpretation.  It  is  not 
improved  by  receiving  such  an  interpretation ;  it  is  not  afiected 
by  it.  If  the  words  aptly  express  what  is  intended,  no  inter- 
preter is  required.  Whereas  a  law  which  from  a  vice  of 
expression  does  not  express  its  intent,  is  never  rendered  certain 
by  any  amount  of  judicial  interpretation ;  it  will  always  mislead 
those  who  are  not  acquainted  with  the  case  or  cases  upon  it,  and 
those  who  are  can  never  be  sure  that  upon  other  facts  the  courts 
will  interpret  the  statute  in  a  similar  spirit,  or  indeed  that 
another  court  will  so  read  the  law.  Examples  are  not  wanting 
of  statutes  so  admirably  expressed  that  they  are  a  perfectly  safe 
and  easy  rule  of  conduct,  and  admit  neither  of  doubt  nor  cavil. 
These  are  statutes  which  have  been  prepared  by  experienced  and 
able  lawyers.  They  have  been  subjected  to  precisely  the  same 
process  to  which  every  branch  of  our  written  law  would  be 
submitted,  in  case  it  were  reduced  to  a  code. 

I  have  abstained  from  any  investigation  of  the  circumstances 
under  which  the  laws  of  other  countries  have  been  reduced  to  a 
code,  the  mode  in  which  it  has  been  accomplished,  or  the  success 
by  which  it  has  been  attended.  Interesting  as  such  an  inves- 
tigation would  be,  I  have  considered  that  it  would  rather 
embarrass  than  aid  this  inquiry.  With  the  exception  of  thoso 
states  of  America  which  have  reduced  their  laws  to  a  code,  the 
spirit  of  our  law,  and  the  materials  out  of  which  the  code  would 
be  formed,  differ  widely  from  these,  whether  of  ancient  or 
modem  times,  which  have  been  subjected  to  this  process.  Our 
object  is  not  to  promulgate  a  system  as  in  the  ancient  code  of 
Rome,  nor  to  harmonize  the  discordant  laws  of  different  pro- 
vinces, as  in  the  modern  code  of  France.  We  are,  besides,  too 
justly  proud  of  our  own  system  to  pursue  any  other,  because 
other  nations  have  done  so ;  indeed,  so  much  is  this  the  case, 
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that  with  many  this  kind  of  reasoning  prodaees  disgust,  doI 
conviction ;  and  the  proposal  wonld  be  entertained  with  readier 
attention  if  no  other  nation  had  done  the  like. 

To  conclude,  the  codification  which  it  seems  to  sae  woold  \e 
necessary  to  obviate  existing  evils  in  the  state  of  oar  law,  ce&- 
sists  not  merely  in  redaoing  to  a  systematic  form  the  vital 
statute  law,  but  also  in  reforming  its  language,  using  in  the 
course  of  this  process  all  the  lights  to  be  gathered  from  the 
decisions  of  the  courts,  the  comments  of  the  learned  judges,  and 
the  recitals  of  the  statutes  themselves,  so  as  to  embody  and 
express,  in  exact  language,  the  true  intent  of  the  Legislature; 
adopting,  where  necessary  to  the  oonsistency  and  oompleteness 
of  the  code,  the  declared  rules  of  the  common  law,  but  so  as  not 
to  exclude  those  rules  where  not  expressed. 

I  do  not  think  that  we  should  aim  at  that  exhaustive  method 
which  the  French  Code  attempts  or  has  achieved.  There  should 
still  be  left  to  the  courts  all  those  rules  of  constructicm,  all  those 
applications  of  common-law  principles,  all  that  action  according 
to  precedent,  by  which  they  are  now  guided,  and  to  their 
decisions  all  the  authority  they  now  possess.  These  are,  it 
appears  to  me,  matters  beside  this  question ;  principles  which 
would  endure  with  as  much  vitality  after  our  statutes  had  been 
subjected  to  this  process  as  before. 
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XXVI.— IS  THE  CAPTURE  OF  THE  SOUTHERN 
COMMISSIONERS  FROM  ON  BOARD  THE  MAIL 
STEAMER  "TRENT,"  DEFENSIBLE  BY  THE  LAW 
OP  NATIONS!  By  C.  CLARK,  Esq. 

(Bead  December  16,  1861.) 

In  nndertakiiig  to  introduce  the  question,  ^*  Is  the  capture  of 
the  Southern  Commissioners  from  on  board  the  mail  steamer 
*  Trent'  defensible  by  the  law  of  nations?"  I  had  no  intention 
to  present  to  this  Society  the  opinions  of  a  partisan,  or  to 
endeavour  to  rouse  its  feelings  and  win  its  applause  by  the 
employment  of  strong  language  in  the  assertion,  or  the  defence, 
of  national  prejudices.  I  respect  too  much  the  established 
character  of  this  Society;  and,  in  the  absence  of  still  higher 
motives,  that  alone  would  have  prevented  me  from  treating  the 
question  in  any  other  spirit  than  that  of  a  jurist.  We  sit  here, 
not  indeed  affecting  to  hold  the  position  of  judges,  but  sincerely 
desirous  to  conduct  our  discussions  with  judicial  fairness.  And, 
in  this  instance,  the  consequences  of  passion  or  prejudice  may 
be  so  great,  that  it  is  imperatively  the  duty  of  every  one  who 
affects  to  lead  a  discussion  on  this  subject,  to  avoid  these  faults. 
I  have  tried  to  keep  myself  entirely  free  from  their  influence ; 
and  whatever  may  be  the  result  of  the  present  differences,  I 
trust  that  the  consideration  of  the  question  in  this  Society  may 
assist  in  putting  upon  a  right  footing  a  matter  interesting  to  all 
the  nations  of  the  earth,  and  one,  a  misconception  as  to  which 
may  compromise  the  peace  of  two  nations,  and  the  comfort  and 
security  of  many  others. 

The  question  we  have  to  discuss  is  one  upon  international 
law.  This  very  name  is  modern.  I  believe  it  owes  its  existence 
to  Bentham,  although  some  of  the  foundations  on  which  it  rests 
existed  in  ancient  times.  Selden  had  used  the  phrase  ^*  Jus  inter 
Gentes  "  in  his  Essay  on  the  Dominion  of  the  Sea,  and  about  the 
middle  of  the  seventeenth  century  Dr.  Zouch  published  a  work 
"  De  Jure  inter  Gentes,"  a  title  which  he  afterwards  wove  into 
a  longer  one,  descriptive  of  the  nature  and  object  of  another 
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treatise.  The  spirit  of  this  expression  does  not,  however,  appear 
to  have  been  adopted  into  works  on  this  subject,  till  Bentham 
employed  the  expressive  translation  '^  international  law." 

NEUTRALITY  IN  ANCIENT  TIMES. 

The  respect  dae  to  heralds  and  embassies  may  be  foond 
recorded  in  the  earliest  writers,  sacred  and  profane,  in  prose 
and  in  verse.    But  they  were  the  special  representatives  of 
sovereigns  or  of  states  at  war  with  each  other,  or  seeking  each 
other's  alliance.     The  condition  of  a  neutral  having  interests 
different  from  either,  which  interests  could  hardly  be  served 
without  occasioning  possible  offence  to  one  or  the  other,  can 
scarcely  be  said  to  have  been  then  known.     Nor  can  it  be 
wondered  at  that,  in  those  early  days,  the  rights  of  neutral 
nations  should*  have  been  unknown,  since  there  could  hardly 
happen  any  war  between  two  powerful  states,  into  which  the 
states  immediately  around  them  would  not  be  forced  to  enter. 
The  eddy  of  the  great  whirlpool  swept  into  it  all  surrounding 
substances ;  and,  if  it  did  not,  passion,  or  supposed  self-interest, 
drew  them  into  the  vortex.    But  facts  change  habits,  and  intro- 
duce new  doctrines  and  new  practices.     Most  of  the  states  of 
the  earth  at  that  time,  so  far  as  ordinary  history   makes  us 
acquainted  with  them,  were  small;    the  bare  fact  of  largely 
increased  and   infinitely   diffused  populations  existing   in  the 
world,  has  greatly  modified'  the  relations  of  all   its   various 
countries  with  each  other.     What  were  once  small  communities 
have  become  great  nations,  and,  instead  of  two  great  empires 
contending,  and  being  alone  able  to  contend,  for  the  mastery  of 
the  world,  as  was  once  the  case,  there  is  no  one  now  able  to  put 
forth  a  claim  to  universal  dominion;  while  there  are  several, 
each  of  which  could  powerfully  contest  such  a  claim,  and,  if 
these  should  neglect  or  desert  their  duty,  there  are  many  of 
smaller  extent  and  less  force  that,  by  their  union,  might  render 
the  success  of  the  claim  impossible. 

RESULTS  OF  INCREASED  POPULATION. 

This  fact  has  modified  the  relations  of  all  states  towards  each 
other.    The  claims  of  neutrals  have  necessarily  become  numeroos 
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aad  complicated.  The  smallest  states  have  set  up  to  have  rights 
even  against  the  greatest;  and  it  has  become  frequently 
dangerous,  and  always  impolitic,  for  any  of  the  greatest  states 
to  refuse  the  recognition  of  those  rights.  When,  therefore, 
great  states  have  been  at  war,  the  interests  of  these  small  states 
have  claimed  and  received  acknowledgment.  And  hence,  in 
a  great  measure,  has  arisen  that  branch  of  international  law 
which  we  have  now  assembled  to  discuss — the  law  relating  to 
neutrals  in  time  of  war.  For,  as  the  earth  became  more  fully 
peopled,  and  distant  populations  arose,  requiring  supplies  which 
their  own  lands  did  not  afford  them,  commerce  grew  into  uni- 
versal importance ;  it  became  a  really  national  interest,  and  the 
protection  of  it  assumed  every  where  the  character  of  a  national 
duty  and  a  national  necessity.  And,  independently  of  this, 
which  is  the  primary  and  honourable  origin  of  the  law  of  neu- 
trals^  there  arose  the  desire  upon  certain  occasions  to  secure 
large  and  unaccustomed  profits,  and  perhaps,  at  the  same  time^ 
to  serve  the  purposes  of  a  favoured  power,  without  directly  and 
justifiably  incurring  the  hostility  of  his  opponent.  These 
matters,  real  and  pretended  neutrality,  have  become  seriously, 
if  not  almost  inextricably,  blended ;  and  in  the  cases  to  which 
we  shall  shortly  have  occasion  to  refer,  it  will  be  difficult,  per- 
haps impossible,  to  assign  more  than  a  very  small  number  of 
them  to  the  excusable  desire  to  make  a  good  profit  out  of 
accidental  circumstances — to  obtain  a  benefit  from  the  quarrels 
of  two  states  without  acting  unjustly  to  either. 

It  is  this  which  has  occasioned  much  of  the  labour  of  the 
jurist,  and  which  accounts  for  much  of  that  uncertainty  in 
international  law,  imperceptible  to  conscientious  jurists,  bat 
loudly  asserted  by  interested  political  partisans  to  have  an 
actual  existence. 

PBIKOIPLBS  07  INTERNATIONAL  LAW — FAIRNESS 
— PROMOTION  OP  PBAOB. 

The  first  great  principle  of  international  law  is  fairness. 
Whatever  violates  that  principle,  however  speciously  supported, 
is  of  questionable  validity.  The  next  great  principle  is  the 
promotion  of  peace.    .These  principles  hardly  allow  of   an 

2n 
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exception ;  for  whateTer  cases  may,  at  first  o^t,  spp^^^  ^  l'^*'' 
that  character,  will  be,  when  folly  oonsidered,  fimnd  to  be 
subseryient  to  them. 

A  SHIP  FABT  OF  THE  STATE  TO  WHICH 

XT  BELONGS. 

Peace  is,  in  law — ^I  wish  it  was  in  fact — the  normal  condi- 
tion of  the  world.  One  of  the  great  material  blessings  of  peace 
is  the  free  intercourse  of  the  various  parts  of  the  world,  and  the 
free  interchange  of  their  commodities.  For  such  a  purpose  the 
sea  is  open  to  all — ^it  is  the  property  of  no  one ;  it  ifl  truly  de- 
scribed as  '^  the  highway  of  nations."  But  there  must  be  araie- 
thing  of  rule  in  the  use  of  this  highway,  or  the  benefits  which  its 
use  ought  to  produce  to  all  might  be  liable  to  be  lost,  if  not  eren 
perverted  into  .mischie&  As  a  first  rule,  each  nation  chdma 
jurisdiction  over  its  own  vessels  at  sea.  This  rule  is  as  ancient 
as  navigation  itself,  though  all  its  applications  may  not  have 
been  early  developed.  This  rule  depends  on  the  principle,  that 
every  vessel  is  part  of  the  state  to  which  it  belongs.  ^Diia  prin- 
ciple, I  am  prepared  to  maintain,  and  must  do  so,  for  it  will  be- 
come of  much  importance  in  a  future  stage  of  this  discussion — 
and  it  has  been  doubted,  as  it  seems  to  me«  on  very  insufficient 
reasoning,  by  some  writers  on  intemational  law.  Manning,  in 
his  ^'Commentaries  on  the  Laws  of  Nations,"  p.  209,  says, 
that  ^^this  position  has  been  relied  on  by  writers  who  have 
claimed  that  the  flag  of  a  neutral  shall  protect  the  goods  of  a 
belligerent."  If  such  was  the  only  purpose  for  which  the  doc- 
trine was  to  be  maintained,  it  would  not  have  my  support,  but 
my  opposition,  since  I  believe  that  such  an  unqualified  doctrine 
would  receive  an  unqualified  application,  and  would  thereby  only 
lengthen  war,  and  make  it  more  disastrous.  The  doctrine  that 
the  ship  is  part  of  the  state  to  which  it  belongs,  has,  however, 
other  consequences  not  <»ily  not  objectionable,  but  absolutely 
just  and  praiseworthy.  Let  us  see  how  Mr.  Manning,  who  has 
put  together  the  objections  of  other  writers,  assails  it.  Ke  says : 
*'  The  argument,  is  based  on  the  fact,  that  a  bellig^peat  ha^  no 
right  to  capture  the  property  of  his  enemy  when  in  the  territory 
of  a  neutnJ.    It  is  asserted  that  the  i^hip  i§  partof  th^  ttmitff^ 
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of  the  state  to  which  it  belongs^  and  that  goods  on  board  a 
neutral  ship  are,  therefore,  as  exempt  from  capture  as  if  they 
were  actoallj  in  the  neatral  ooontrj  itself."  To  draw  too  wide 
an  inference  firom  a  doctrine  can  never  be  admitted  as  a  soand 
and  proper  means  to  impeach  the  doctrine  itself.  This  has  been 
done  in  the  sentence  just  quoted,  and  the  same  fault  of  reason- 
ing will  be  found  to  ran  through  his  whole  argument.  He  goes 
on  thus :  '^  To  argue  that  a  neutral  ship  is  neutral  territory  is  a 
fiction  so  palpable  that  it  appears  surprising  that  it  should  ever 
haye  been  insisted  on  as  a  tenable  position,  especially  as  only 
one  argument  is  adduced  in  support  of  this  territoriality  of  ships 
at  sea.  The  jurisdiction  of  the  state  to  which  a  ship  belongs 
extends  to  the  cognizance  of  acts  committed  in  that  ship  while  at 
sea;  and  it  is  urged  that  this  continuance  of  jurisdiction  proves 
that  a  ship  at  sea  is  part  of  the  territory  to  which  it  belongs. 
This  deduction  seems,  in  the  first  glance,  far-fetehed,  and  too 
flimsy  to  be  made  the  basis  of  any  serious  conclusions.  But 
more  than  this,  it  meets  with  contradiction  on  its  own  terms ;  a 
ship,  say  the  assertors  of  this  proposition,  is  part  of  the  state  to 
which  it  belongs,  as  is  evident,  because  at  sea  the  ship  is  subject 
to  its  jurisdiction.  Now  no  nation  has  jurisdiction  over  the 
territory  of  another  nation,  but  as  soon  as  a  merchant  ship  comes 
into  the  harbour  of  a  state  to  which  it  does  not  belong,  it  becomes 
subject  to  the  jurisdiction  of  the  latter  state.  This  shows  that 
a  merchant  ship  cannot  be  considered  part  of  the  territory  of 
its  own  state,  for  if  it  possesses  this  chaaracter  at  any  time  it 
must  possess  it  at  all  times The  fiction  is  com- 
pletely destroyed  by  the  disproof  above  alleged,  but  other  reasons 
combine  to  show  how  little  tenable  is  this  position.  If  a  ship  is 
part  of  ite  staters  territory,  it  eannot  be  allowed  to  take  from 
the  ship  contraband  of  war  going  to  an  enemy,  because  such 
eaptuie  would  not  be  permitted  if  the  contraband  goods  were 
lying  in  the  neutral  territory.  Again,  if  neutral  ships  carry 
the  soldiers  of  our  enemy,  it  would  not  be  allowable  to  make 
them  prisoners,  because  we  must  not  attack  the  territory  of  a 
neutral.  Either  the  argument  is  worth  nothing  or  it 
holds  to  this  extent,  which  is  a  reductio  ad  absurdum.  To 
escape  contradiotion,  the  right  of  search  and  of  seising  con- 
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traband  most  be  denied,  if  the  right  to  pndeei  enennfs  goods  is 
claimed  on  this  groundJ^  These  last  words  po-haps  explain 
Mr.  Manning's  real  objection  to  the  doctrine ;  bat  if  so,  they  show 
that  he  commits  the  error  of  objecting  to  a  principle  because  of 
a  deduction  sought  to  be  made  from  it.  The  principle  may  be 
soond,  the  deduction  illogical.  The  maxim  that  there  is  no  role 
without  an  exception  must  be  applied  here,  and  we  all  know  that 
an  exception  often  affords  very  valuable  proof  of  the  existence  of 
the  rule.  The  rule  exists,  yet,  under  certain  circumstances, 
it  may  be  subject  to  be  modified  in  the  degree  and  extent  of  its 
application.  Is  it  true  that  a  law  does  not  exist,  because  it  is 
liable  under  certain  circumstances,  partially  to  lose  its  effect  ? 
What  is  the  Conflict  of  Laws  but  the  acknowledgment  that  there 
is  a  law  in  one  jurisdiction  which  another  is  not  bound  entirely 
to  obey,  but  which  it  always  treats  with  respect,  often  tola^tes, 
and  sometimes  effectuates  ?  What  is  the  Comity  of  Nations  but 
the  principle  of  concession,  as  far  as  practicable,  to  the  authority 
of  a  foreign  jurisdiction  ?  A  ship  in  a  foreign  port  is  part  of  the 
territory  to  which  it  belongs,  so  far  as  the  municipal  laws  of  the 
port  where  it  is  do  not  interfere  to  deny  it  that  character.  Where 
they  do  so  interfere,  of  course  the  superiority  is  with  th^n; 
where  they  do  not  so  interfere,  the  laws  of  the  country  of  the 
ship  apply  to  it.  And  still  more  strongly  is  this  the  case  when 
the  ship  is  not  in  port,  but  is  at  sea.  The  sea  is  the  highway 
of  nations,  and  on  that  highway  the  rights  of  all  voyagers  are 
primd  facie  the  same.  If  the  ship  of  one  country  interferes  with 
the  ship  of  another  upon  the  high  sea,  the  interference  must  be 
justified,  or  compensation  must  be  afforded.  The  burden  of 
showing  a  justification  for  the  interference  lies  on  him  who  ex- 
ercises it.  In  the  case  of  a  private  wrong,  the  tribunals  of  the 
country  of  the  wrongdoer  are  bound  to  afford  redress ;  in  the  case 
of  a  public  interference,  the  government  of  the  interfering 
country  is  under  a  like  obligation ;  it  must  explain  and  justify 
the  conduct  of  its  officer,  or  it  must  repair  his  wrong  or  his 
error.  If,  the  moment  a  vessel  was  on  the  high  seas,  or  in  a 
foreign  port,  it  became  an  isolated  thing,  unconnected  with  the 
country  to  which  it  belonged,  it  would  be  without  any  protection : 
it  is  because  it  continues  part  of  the  soil  of  that  country  that  it 
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can  sail  in  safety,  for  it  then  comes  within  the  protecting  power 
of  that  country.  It  is  equally  true  of  every  individual  of  a 
country,  as  of  every  ship  of  a  country,  that  when  he  enters  a 
foreign  port,  he  is  bound  to  submit  to  the  laws  of  the  place^  that 
he  can  no  longer  protect  himself  solely  by  the  laws  of  his  own 
country,  nor  even  carry  on  his  business  with  relation  to  them 
alone,  since  his  contracts^  made  in  a  foreign  port,  may  be  modified 
by  the  laws  of  that  place,  and  yet  he  is  undoubtedly  still  a  part 
of  his  native  community,  and,  as  such,  is  entitled  to  certain 
advantages,  to  fair  respect  and  to  necessary  protection.  The 
ship  is  always  part  of  the  country  to  which  it  belongs,  though 
it  does  not  follow  as  a  consequence  that  it  is  every  where^  and 
at  all  times,  to  be  treated  as  the  land  of  that  country  itself. 
Such  a  consequence  is,  by  the  very  nature  of  things,  impossible, 
and  hence  the  laws  of  the  place  where  the  ship  is  found  possess 
the  superior  authority,  and  the  justifiable  necessities  of  self- 
preservation  on  the  part  of  any  belligerent^  should  it  be  met 
with  on  the  high  sea,  create  exceptions  to  what  is  otherwise  a 
clear  and  properly  established  rule. 

Having  thus,  as  I  thinks  established  the  principle,  that  a 
vessel  is  part  of  the  soil  of  the  state  to  which  it  belongs,  though 
liable,  under  certain  circumstances,  to  be  subjected  to  the  opera- 
tion of  other  laws  than  those  of  its  own  state,  let  us  proceed  to 
consider  how  the  principle  and  the  exceptions,  working  together, 
will  afiect  it  under  different  circumstances ;  first,  as  to  the  goods 
or  other  things  which  it  may  carry ;  next  as  to  the  persons  who 
may  be  passengers  on  board  of  it. 

HOW  THIS  PBINCIPLE   IS  APFECTED,  AS   TO 
GOODS  AND   PERSONS. 

It  will  be  unnecessary  to  go  into  much  discussion  as  to  the 
goods  alone.  It  is  clear  that  in  time  of  war  a  neutral  ship  must 
not  carry,  for  the  advantage  of  either  belligerent,  contraband  of 
war.  What  is  ^^  contraband  of  war  "  has  not  been  determined 
once  for  all,  by  any  nation  whatever.  The  list  of  contraband 
articles  has  varied  according  to  the  necessities  or  the  caprice  of 
different  belligerents.  Arms  and  ammunition  may  be  fairly 
considered  as  at  all  times  contraband,  but  saddlery  has  been  so, 
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and  even  tobacco  itself  was  once  so  treated,  thongh,  as  Bynki 
shock  jocosely  observes,  /'  it  only  ends  in  smokci "  a  joke  which 
he  applies  to  the  controversy,  while  he  condemns  the  prohibition. 
In  his  <*  Qiwestiones  Juris  Publici,"  bk.  i,  o.  10,  he  discusses  the 
various  things  which  a  neutral  cannot  carry  for  a  belligerenti 
even  to  tobacco  itself.  He  describes  as  contraband  things  which 
may  be  used  in  war,  or  are  fit  to  be  so  used,  and  that  too  whether 
they  can  be  used  at  other  times  and  for  other  purposes  or  not — 
as  for  example,  we  wear  swords  for  ornament,  and  use  gun* 
powder  for  rejoicings,  yet  both  are  plainly  contraband  of  war. 
Food  too  has  been  confiscated  under  the  same  appellation ;  and  I 
may  here  mention  a  curious  case  relating  to  food  for  animals. 
which  shows  how  far  the  United  States,  at  other  times  the  urgent 
assertors  of  neutral  privileges,  have  (when  not  neutrals)  carried 
the  doctrine,  that  what  may  be  useful  to  an  enemy  must  be 
contraband  of  war,  and  cannot  be  carried  in  neutral  ships, 
but  is  liable  to  seizure  there.  In  this  case,  the  particulars  of 
which  I  shall  briefly  narrate,  the  United  States  being  at  war  with 
England,  but  at  peace  with  Sweden, -then  one  of  the  allies  of 
England  in  a  war  against  France,  confiscated  the  cargo  of  a 
Swedish  ship  (the  ^'  Commercen  "),  consisting  of  barley  and  oats, 
because  it  might  be  useful  to  the  English  army  in  Spain,  and 
thought  it  ^'  a  very  lenient  administration  of  justice  to  confine 
the  penalty  to  a  mere  denial  of  freight."  The  Swede  was  not 
in  that  case  a  mere  neutral,  carrying  goods  for  the  extra  profit 
he  hoped  to  get  under  the  circumstances,  but  was,  in  addition,  a 
subject  serving  his  own  sovereign  by  assisting  that  sovereign's 
ally.  The  case  itself  is  to  be  found  reported  fully  in  the  first 
volume  of  Wheaton's  Reports ;  but  there  is  a  sufficient  summary 
of  it  in  his  "Elements  of  International  law,"  p.  569,  where  he 
says,  "Although  the  general  policy  of  the  American  government 
in  its  diplomatic  negotiations  has  aimed  to  limit  the  catalogue  of 
contraband  by  confining  it  strictly  to  munitions  of  war,  exclu- 
ding all  articles  of  promiscuous  use,  a  remarkable  case  occurred 
during  the  late  war  between  Great  Britain  and  the  United 
States,  in  which  the  Supreme  Court  of  the  latter  appears  to 
have  been  disposed  to  adopt  all  the  principles  of  Sir  W.  Soott  as 
to  provisions  becoming  contraband  under  certain  ciroomstaooea." 
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Ho  ought  to  have  s&idy  carry  them  far  beyond  what  Sir  W. 
Scott  ever  imagined.  He  then  quotes  at  considerable  length 
the  case  of  the  ^^  Commercen."  That  was  the  case  of  the 
Swedish  vessel  already  mentioned*  He  thus  represents  the 
argament:  An  attempt  was  made  to  distinguish  this  case  from 
the  ordinary  cases  of  employment  in  the  transport  service  of  the 
enemy,  upon  the  groon^  that  the  war  of  Great  Britain  against 
France,  was  a  war  distinct  from  that  against  the  United  States, 
and  that  Swedish  subjects  had  a  right  to  assist  the  British  arms 
in  respect  to  the  former,  though  not  to  the  latter.  To  this  it  was 
answered,  that  it  was  always  right  to  weaken  the  force  of  the 
enemy,  which  would  be  done  by  depriving  him  of  provisions. 
And  as  to  the  armies  of  En^and  in  Spain  being  engaged  in  a 
service  in  which  otherwise  the  army  of  the  King  of  Sweden 
would  be  employed,  it  was  said  it  was  perfectly  immaterial  in 
what  particular  enterprise  those  armies  might  be  at  the  time 
engaged,  for  the  same  important  benefits  were  conferred  upon 
the  enemy  of  the  United  States,  who  thereby  acquired  a  greater 
disposable  force  to  bring  into  action  against  them.  That  force 
was  always  hostile  to  America,  be  it  where  it  might"  This 
rather  far-fetched  reasoning  need  not  have  been  had  recourse 
to ;  for  the  principle,  if  any,  on  which  the  decision  could  be 
justified  was  this,  ^^that  whatever  might  have  been  the  right 
of  the  Swedish  sover^gn,  acting  under  his  own  authority,  if 
a  Swedish  vessel  be  engaged  in  the  actual  service  of  Oreai 
BrUttiny  or  in  carrying  stores  for  the  exclusive  use  of  the  British 
armies,  she  must  to  all  intents  and  purposes  be  deemed  a 
BritiA  transport.^^  Upon  that  principle,  all  the  cases  before 
Sir  William  Scott,  so  often  misa{^reh^[ided  as  to  their  facts, 
proceed,  and  a  short  sketch  of  them  will  be  necessary,  in  order 
to  understand  the  rules  which  that  most  distinguished  jurist 
hud  down,  and  which,  under  a  curious  misapprehension,  have 
been  quoted  to  justify  many  things  which  he  not  only  did  not 
intend,  but  to  which  he  was  actually  opposed. 

BireLISH  OASES. 

In  the  first  of  the  cases  to  whkh  I  shall  refer,  the  principle 
on  which^  siqppoeing  the  Trent  to  be  a  mere  merchant  vessel 
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ivith  no  settled  Yoyage,  an  ordinary  seeking  ship^  ready  to  take 
any  employment,  from  any  where  to  any  where,  and  to  carry 
any  thing  (which  certainly  was  not  the  fiict  in  any  respect  with 
the  Trent),  is  laid  down.  The  argoment  in  the  case  (unfortu- 
nately not  reported)  must  have  presented  an  extreme  case,  in 
proof  of  the  general  danger  or  inconvenience  of  declaring  the 
condemnation  of  the  particular  vessel,  and  Sir  W.  Scott  notices 
and  answers  the  argument.  But  first  let  us  see  what  were  the 
facts. 

The  <'  Friendship  "  (6  Hob.  Adm.  B.  420)  was  an  American 
vessel,  carryuig  a  small  quantity  of  goods,  pretending  to  be  a 
cargo  (most  of  the  witnesses,  the  French  officers  themselves,  the 
persons  carried  and  captured,  declared  that  there  was  no  cargo 
an  board),  and  also  soldiers  and  sailors,  the  crews  of  two  French 
vessels  which  had  been  lost.  The  contrad  to  carry  them^  was 
made  by  the  French  government  agent^  and  the  men  were  subject, 
on  board,  to  military  discipline,  and  were  under  orders  to  present 
themselves  to  the  military  authorities  at  the  first  port  at  which 
they  should  arrive.  It  was  held  that  the  vessel  was  really 
engaged  as  a  transport  vessel  in  the  JEkrench  service^  and  so 
condemned.  On  the  subject  of  carrying  passeiigers  Sir  W. 
Scott  says,  p.  428,  ^^  It  is  asked,  ^  will  you  lay  down  a  principle 
that  may  be  carried  to  the  length  of  preventing  a  military 
officer,  in  the  service  of  the  enemy,  from  finding  his  way  home 
in  a  neutral  vessel,  from  America  to  Europe  ? '  If  he  was  going 
merely  as  an  ordinary  passenger^  as  other  passengers  do,  and  ui 
his  own  expense^  the  question  would  present  itself  in  a  very 
difierent  form«  Neither  this  Court,  nor  any  other  British 
tribunal,  has  ever  laid  down  the  principle  to  that  extent.  This 
is  a  case  differently  composed.  It  is  the  case  of  a  vessel  Uiting 
herself  out  in  a  distinct  manner^  under  a  contract  with  the  enemy^s 
government^  to  convey  a  number  of  persons,  described  as  being 
in  the  service  of  the  enemy,  with  their  military  character  tra- 
velling with  them,  and  to  restore  them  to  their  own  country 
in  that  character."  These  circumstances,  the  learned  Judge 
thought,  when  taken  altogether,  gave  to  the  vessel  the  character 
of  a  mere  French  transport,  and  occasioned  its  condemnation. 
He  observed,  ^^  Is  it  not  ludicrous  to  speak  of  the  cargo  of  this 
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Teasel  as  being  any  other  than  those  passengers  for  whom  the 
ship  was  freighted?  I  am  of  opinion  that  this  vessel  is  to  be 
considered  as  a  French  transport.  It  would  be  a  very  different 
case  if  a  vessel  appeared  to  be  carrying  only  a  few  individual 
invalided  soldiers,  or  discharged  sailors  taken  on  board  by  chance 
and  at  their  own  charge.  I  am  satisfied  that  they  are  still  as 
effective  members  of  the  French  marine  as  any  can  be." 

The  plain  inference  from  the  words  of  Sir  W.  Scott  is,  that 
had  the  vessel  been  engaged  in  the  prosecution  of  an  ordinary 
voyage,  instead  of  one  specially  agreed  on  with  the  French 
government  agent,  and  had  these  persons  come  individually  on 
board  as  private  passengers,  the  vessel  would  not  have  been  con- 
denmed.  But  here  was  a  vessel  with  no  cargo,  with  no  employ- 
ment but  that  of  carrying  troops,  troops  subject  during  their 
voyage  to  military  discipline,  the  contract  to  convey  them  being 
made  by  a  French  government  agent,  and  the  officers  and  men 
being  under  orders  to  report  themselves  to  the  military  autho- 
rities at  the  first  port  they  reached.  What  was,  what  could  this 
vessel  be,  but  an  ordinary  French  transport  ship  ?  Let  us  now 
proceed  to  the  next  case. 

The  "  Orozembo "  (6  Bob.  Adm.  Rep.,  480)  was  also  an 
American  vesseL  It  was  chartered  ostensibly  by  a  merchant  in 
London  ^'  to  proceed  in  ballast  to  Macao,  and  there  to  take  a 
cargo  to  America."  The  ship  was  specially  fitted  up  for  the 
reception  of  three  military  officers  of  distinction,  and  two  per- 
sons in  the  civil  departments  of  the  government  of  Batavia^ 
who  had  come  from  Holland  to  take  their  passage  to  Batavia, 
under  the  appointment  of  the  government  of  Holland.  England 
and  Holland  (the  latter  was  at  that  time  under  French  authority) 
were  at  war. 

The  point  made  here  was,  that  the  master  could  know  nothing 
of  the  character  of  his  passengers,  a  point  not  affecting  the  law 
of  the  case  (though  often  supposed  to  do  so),  but  most  important 
on  the  question  of  fraud. 

Sir  W.  Scott  answered,  that  the  facts,  in  his  opinion,  showed 
that  the  voyage  was  altogether  undertaken  for  the  purpose  of 
carrying  these  persons  to  their  destination.  The  number  of  these 
persons  he  held  not  to  be  important ;  one  general  might  be  of 
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more  importance  than  a  regiment.  There  was  no  cargo ;  the  going 
to  Macao  was  a  pretence,  all  the  passengers  said  they  wm 
going  to  Batayia ;  though  there  iras  no  cargo  there  was  a  pro- 
vision in  the  charterparty,  that  ^^  the  master  shooM  receire  the 
freighter's  mpercargoea  on  board,"  One  of  the  passengers,  a 
French  gentleman,  and  a  general  of  brigade  in  the  Dutch  army, 
was  examined ;  he  said  ^  he  left  the  Hagae  in  February  by  the 
direction  of  the  goremment  of  Holland,  whidi  ordered  him  to 
proceed  to  Lisbon,  and  informed  him  that  he  would  there  find  a 
neutral  ship  chartered  to  carry  him  to  Macao  ;  that  Ae  destinatton 
wei8  MacaOy  and  that  the  master  was  not  gmng  to  an  ulterior 
destination,  but  that,  if  the  master  had  rrfused,  he  should  li»te 
compelled  him  to  go  to  Batavia.^*  The  oharterparty  contained  a 
stipulation  that  the  Toyage  might  be  put  an  end  to  in  IndiOj  if 
the  supercargo  pleased.  There  was  no  evidence  of  any  supercargo 
except  those  military  and  land  officers  previously  ordered  to  be 
received  on  board.  Sir  W.  Scott  considered  the  vessel,  under 
all  these  circumstances,  to  have  no  other  character  than  that  of 
^^a  transport  let  out  in  the  service  of  the  government  of  Hd* 
land,"  and  so  condemned  it.  Is  it  possible  for  any  one,  afker 
making  himself  master  of  the  feuctB,  to  doubt  the  justice  of  these 
decisions — ^is  it  possible  for  any  one  truly  to  charge  them  with 
that  exclusive  ^'  high-handedness  *'  that  it  has  been  the  custom, 
among  those  not  cognisant  of  the  facts,  to  impute  to  the  acts  of 
the  Ihiglish  vessels  and  the  judgments  of  the  Englidi  Flrise 
Court?  If  national  neutrality  had  been  a  private  contract, 
would  not  the  evidence  in  these  cases  have  justified,  nay  required, 
an  award  that  it  had  been  broken? 

Let  us  now  pass  to  a  third  case,  decided  by  the  same  lenme 
judge  within  a  short  time  afterwards,  and  reported  in  the  suae 
volume.  This  case  is  one  which  has  been  of  late  so  (olRxia  re- 
ferred to,  and  misapprehended,  even  to  the  fact  of  the  decision 
itself,  that  it  requires  a  mc^e  detailed  statement.  It  is  the  case 
of  "TheAtalanta"  (6  Rob.  Adm.  Rep.,  440). 

This  ship  was  likewise  an  American  vessel,  which  had  been 
purchased  by  a  subject  of  Bremen,  in  the  Isle  of  France  (an 
enemy^s  colony),  to  supply  the  place  of  a  former  vessel  which 
had'  been  sold  there  after  being  wrecked.    It  might  therefore 
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be  considered  a  neatral  ship.  It  wae  on  a  voTage  from 
Batam  (an  enemy's  colony)  to  Bremen  (a  neatral  port).  The 
chief  supercargo  was  an  American,  who  had  been  both  at  Amster** 
dam  and  Paris  jost  before  going  out  on  this  voyage,  and  his 
correspondence  was  found,  containing  propositions  for  an  ad* 
venture  which  the  prudence  of  the  neatral  manager  at  Bremen 
had  induced  him  to  decline.  Sir  W.  Scott  evidently  thought 
that  this  supercargo's  whole  conduct  indicated  the  intention  of 
serving  the  purposes  of  the  enemy.  The  vessel  was  detained 
ten  days  in  the  Isle  of  France  by  the  governor,  as  one  of  the 
supercargoes  said,  ^'  without  any  reason  being  assigned*"  In  a 
part  of  the  luggage  of  the  other  sup^xsargo  were  found,  con- 
cealed, papers  which  proved  to  be  despatches  from  the  governor 
of  the  Isle  of  France  to  various  departments  of  the  French 
government,  conveying  important  military  information.  These 
papers,  though  concealed  in  a  chest  of  the  supercargo,  were, 
upon  the  arrival  of  the  vessel  at  Bremen,  to  be  delivered  to 
Colonel  Bichemont,  an  ofllcer  of  artillery  who  was  actualiy  mi 
boardj  and  who  was  second  in  command  at  the  Isle  of  Fnuace, 
though  he  appears  to  have  shipped  himself  as  a  planter^ 
and  as  an  inhabitant  of  the  Isle  of  France,  for  the  purposOi 
it  was  said,  of  avoiding  imprisonment  in  case  of  capture. 
The  despatches  were  also  to  be  given  to  Cdonel  Richemont  '^  on 
the  appearance  of  a  strange  cruiser."  On  occasion  of  the 
appearance  of  a  Piedmontese  cruiser  they  were  so  given  to  him. 
This  was  the  evidence  of  the  supercargo.  The  master  spoke  of 
it  as  matter  of  notoriety  that  the  vessel  had  been  detained  by 
the  order  of  the  I>Vench  government  in  order  to  take  on  board 
the  packet,  which  was,  in  either  of  the  oontingoicies  already 
mentioned,  to  be  delivered  to  Oolonel  Bichemont.  Sir  W.  Scott 
goes  through  all  the  fltcts,  and  combines  and  contrasts  the  various 
passages  in  the  aflMavits  and  in  the  letters  of  the  parties,  and  then 
says,  *^  What  might  be  the  consequence  of  a  single  transmission  of 
despatches,  I  am  not  called  upcm  by  the  necesnties  of  the  present 
case  to  decide,  because  I  have  already  pronounoed  this  to  be  a 
fraudniknt  case.  That  the  simple  carrying  of  despatches,  between 
the  eolonies  and  the  mother  country,  of  the  enemy,  is  a  service 
hi^^  injurious  to  the  other  belligerent  is  most  obvious.  .  •  »  . 
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Uow  is  interconrae  with  the  mother  country  kept  up  in  time  of 
peace  ?  By  ships  of  war,  or  hy  packets  in  the  service  of  the 
State.  If  a  war  intervenes,  and  the  other  belligerent  prevaib 
to  intermpt  that  communication,  any  person  stepping  in  to  lend 
himself  to  effect  the  same  purpose,  under  the  privil^e  of  an 
ostensible  neutral  character,  does  in  fiict  place  himself  in  the 
service  of  the  enemy-state,  and  is  justly  to  be  considered  in  that 
character."  .  .  .  *'  It  has  been  laid  down  by  the  superior  court, 
in  the  ConsHtution^  that  the  fraudulent  carrying  the  despatches 
of  the  enemy  is  a  criminal  act  which  will  lead  to  condemnation." 
He  afterwards  calls  it  ^^  an  interposition  in  war,"  and  says  that 
in  this  case  it  was  '^  active  interposition  in  the  service  of  tfie 
enemy,  concerted  and  continued  in  fraud,"  and  so  treating  the 
vessel  as  fraudulently  engaged  in  the  transport  service  of  the 
enemy,  he  pronounced  for  condemnation.  In  the  course  of  his 
judgment,  he  indicates,  though  he  does  not  exactly  declare,  that 
to  make  the  carrying  of  despatches  even  under  such  circumstances 
as  existed  here»  a  cause  of  forfeiture,  ^*  it  is  necessary  to  show 
a  military  tendency."  It  is  plain  that  such  was  the  inclination 
of  his  mind,  for  he  refers  to  the  case  of  the  ^  Sally,"  where  the 
principle  was  not  applied,  the  despatches  relating  only  to  the 
supply  of  com  in  a  year  of  great  scarcity :  and  he  afterwards 
notices  that  the  despatches  in  the  case  then  before  him  were 
^^  entirely  military."  And,  finally,  these  were  despatches  not 
sent  from  an  enemy's  country  to  a  neutral  country  to  be  used  by 
or  for  or  in  business  in  which  the  neutral  country  was  concerned, 
but  were  entirely  to  be  used  in  and  by  the  enemy's  country. 

This  is  the  strongest  case  on  the  subject  of  despatches,  and 
from  this  it  is  clear  that  Sir  W.  Scott  looked  on  it  as  one 
of  a  neutral  ship  wilfully  engaging  in  the  service  of  the  enemy, 
to  perform  a  service  which  was  really  an  interposition  in  the 
war,  and  that  the  fraudulent  manner  in  which  the  service  was 
attempted  to  be  effected,  was  decisive  as  to  the  object  of  the 
parties  and  the  nature  of  the  transaction.  These  circumstances 
deprive  the  case  of  any  authority  to  justify  the  act  of  the  <^  San 
Jacinto."  They  show  that  it  is  not  the  mere  act  of  canyine 
despatches,  but  the  act  of  carrying  them  in  a  particular  manner, 
namelyi  upon  a  special  contract,  as  rendering  a  special  service 
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in  substitation  of  the  belligerent's  own  vessels^  that  is  to  be 
treated  as  a  violation  of  the  roles  of  neutrality.  In  the  case  of 
the  ^'  Atalanta/'  it  was  a  service  of  war ;  a  service  in  which  the 
neatnd  vessel  specially  engaged,  and  which  the  master  fraudu- 
lently endeavoured  to  conceal.  There  was  no  right  or  interest 
of  tibe  neutral  country  affected  by  the  stopping  of  these 
despatches.  They  were  purely  despatches  on  the  enemy's  busi- 
ness, and  on  that  alone.  We  shall  see,  in  the  next  instance,  that 
that  circumstance  is  one  which  materially  affects  the  question. 
The  case  just  quoted  was  shortly  afterwards  followed  by  that  of 
the  "  Caroline,"  and  in  that  Sir  W.  Scott  takes  occasion  to 
explain  any  expressions  which  might  have  appeared  too  stringent 
in  the  previous  judgment,  and  which,  perhaps — ^for  the  argu- 
ment not  being  reported,  we  can  only  guess  upon  the  matter-^ 
had  been  pressed  with  much  urgency  upon  him  by  one  side  as  a 
legitimate  consequence  of  his  previous  judgment,  or  by  the 
other  put  forward  as  an  improper  and  injurious,  though  necessary 
result  from  it. 

The  case  of  the  "  Caroline  "  (6  Bob.  Adm.  Bep.,  461)  is  that 
to  which  I  now  refer.  It  was  a  case  of  an  American  vessel 
which  had  been  captured  with  a  cargo  of  cotton  and  other  articles 
on  freight,  on  a  voyage  from  New  Tork  to  Bordeaux.  It  also 
carried  despatches  from  the  French  minister  and  the  French 
consul  in  America  to  the  government  of  France. 

Sir  W.  Scott  said,  '^  The  court  has  before  had  repeated  occa- 
sion to  express  its  opinion  that  the  carrying  the  despatches  of 
the  enemy,  from  the  colony  to  the  mother  country,  is  a  criminal 
interposition  in  the  war  that  will  lead  to  condemnation.  In  this 
case  a  distinction  was  taken,  very  briefly  in  the  original 
argument,  which  I  confess  struck  me  very  forcibly  at  the  mo- 
ment, that  carrying  the  despatches  of  an  ambassador,  situated  in 
a  neutral  country,  did  not  fall  within  the  reasoning  on  which  the 
general  principle  is  founded."  '^  This  is  not  a  case  of  despatches 
coming  from  any  part  of  an  enemy's  territory"  [to  another  part 
of  his  territory  ought  here  to  be  written,  for  the  sentence  is  in- 
complete without  those  words^  as  is  shown  by  its  termination, 
which  is]  ^^  whose  commerce  and  communication  of  every  hind 
the  other  belligerent  has  a  right  to  interrupt."    Now  as  this  is 
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to  be  considered  also,  with  regard  to  this  question,  what  may 
be  due  to  the  con7eni6nce  of  the  neutral  state ;  for  its  interests 
may  require  that  the  intercourse  of  correspondence  with  the 
enemy's  country  should  not  be  altogether  interdicted.  It  might 
be  thought  to  amount  almost  to  a  declaration^  that  an  ambas- 
sador from  the  enemy  shall  not  reside  in  the  neutral  state,  if  he 
is  declared  to  be  debarred  from  the  only  means  of  communicating 
with  his  own.  For  to  what  useful  purpose  can  he  reside  there 
without  the  opportunities  of  such  a  communication  ?  It  is  too 
much  to  say,  that  all  the  business  of  the  two  states  shall  be 
transacted  by  the  ministers  of  the  neutral  state  resident  in  the 
enemy's  country.  The  practice  of  nations  has  allowed  to  neutral 
states  the  privilege  of  receiving  ministers  from  the  belligerent 
states,  and  the  use  and  convenience  of  an  immediate  negotiation 
with  them." 

He  then  notices  the  argument,  that  such  a  privilege  of  free 
communication  may  be  liable  to  great  abuses :  he  admits  that, 
and  illustrates  it  by  the  practice,  then  not  unfrequent,  nor  now 
entirely  unknown,  of  sending  the  private  letters  of  intriguing 
mm,  and  still  more  of  intriguing  toomen;  but  he  does  not  admit 
that  this  liability  to  abuse  puts  an  end  to  this  necessary 
privilege.  He  goes  on  thus:  ''It  has  been  argued  truly, 
that  whatever  the  necessities  of  the  negotiation  may  be,  a 
private  merchant  is  under  no  obligation  to  be  the  caitier  of 
the  enemy's  despatches  to  his  own  government.  Certainly  he 
is  not ;  and  one  inconvenience  to  which  he  may  be  held  fairly 
subject  is,  that  of  having  his  vessel  brought  in  for  examination, 
and  of  the  necessary  detention  and  expense."  This  was  the  sole 
extent  to  which,  in  his  opinion,  liability  had  been  incurred  in 
that  case ;  and  even  to  that  extent  there  is  strong  reason  to  doubt 
whether  he  would  have  held  the  master  liable,  had  he  not  been 
convinced  that  there  was  a  special  engagement  here  to  do  the 
required  service.  He  had  previously  declared  his  opinion,  that 
he  ought  to  hold  as  entirely  innocent  the  conveyance  of  in- 
dividuals of  the  enemy's  country,  even  of  military  rank,  from  a 
neutral  to  their  own  country,  provided  only  that  they  went  as 
individuals,  and  not  under  a  contract  with  that  enemy's 
government.    And  the  phrase  here, ''  A  private  merchant  is 
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under  no  obligation  to  be  tbe  carrier  of  the  enemy's  despatches," 
must  be  referred  to  a  special  contract  of  carrying,  such  as  did 
not  allow  the  case  to  be  brought  within  the  spirit  of  that  previous 
declaration.  At  present,  private  merchant  ships  are  *^  under  an 
obligation"  to  carry  letter  bags ;  and  the  previous  declaration  of 
Sir  W.  Scott,  and  his  last  observation,  taken  together,  lead 
directly  to  the  conclusion,  that  had  there  been  no  special  carry- 
ing of  despatches,  but  only  a  carrying  of  them  under  a  general 
*^  obligation"  such  as  now  exists,  there  would  have  been  no  pretence 
whatever  to  interfere  with  the  vessel.  Mr.  Wheaton ;  his  editor, 
Mr.  Beach  Lawrence  (in  his  legal  works),  and  M.  Hautefeuille, 
have  evidently  adopted  this  view  of  the  matter. 

The  ship  and  cargo  were  restored  on  the  payment  of  the 
captors'  expenses  (a).  The  value  of  one  opinion  stated  to  have 
been  given  on  the  other  side  of  the  Atlantic  (since  the  ^^  Jacinto" 
affair),  may  be  judged  by  this  circumstance,  that  in  that  opinion, 
which  affects  to  be  founded  on  this  very  decision,  it  is  said  that 
the  ship  was  condemned. 

ADOPTION  OF  THESB  OASES  BT  AMERICAN 
AND   FRENCH   WRITERS. 

The  doctrines  laid  down  in  these  cases,  which  in  an  off-hand 
way  are  sometimes  talked  of  as  if  they  justified  every  exercise 
of  every  kind  of  offensive  belligerent  right,  have  been  fully 
adopted  by  American  writers,  and  the  cases  themselves  cited  and 
relied  on  in  their  deliberately  penned  treatises  on  international 
law. 

Thus  Mr.  Wheaton's  "  Elements"  (J)  says,  "  The /raudukntly 
carrying  the  despatches  of  the  enemy  will  also  subject  the  neutral 
vessel  in  which  they  are  transported  to  capture  and  confiscation. 
The  consequences  of  such  a  service  are  indefinite:  infinitely 
beyond  the  effect  of  any  contraband  that  can  be  conveyed."  He 
then  quotes,  as  adopting,  the  judgment  in  the  ^'  Atalanta,"  and 

(a)  It  is  clear  that  the  payment  of  the  expenses  was  ordered  because  Sir 
W.  Scott  thought  that  the  skipper,  though  ho  had  not  incurred  liabilitj  to' 
actual  condemnation,  had  so  conducted  himself  as  to  justify  detention.  In 
the  Prize  Court  as  in  the  Equity  Courts,  costs  are  within  the  discretion  of 
the  judge. 

(6)  Part  IV.,  c.  3,  p.  565,  6th  edit.,  published  with  the  last  corrections  of 
the  author,  and  with  additional  notea  by  Mr.  Beach  Lawrence. 

2o 
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tiras  (p.  566)  proceeds,  *^  Bat  carrying  the  despatches  of  an 
ambassador,  or  other  public  minister  of  the  enemy,  resident  in  a 
neutral  country,  is  an  exception  to  the  reasoning  oa  which  the 
above  general  rule  is  founded."  He  then  quotes  the  judgment 
in  the  ^'  Caroline "  as  he  had  before  quoted  that  of  the 
"Atalanta,"  and  at  the  end  of  the  quotation  llr.  Beach  Lawrence, 
his  editor,  gives  the  following  note : ''  The  preventing  of  neutrals 
bearing  enemy's  despatches  is  included  with  the  selling  of 
articles  of  contraband,  as  an  exception  to  the  otherwise  unre- 
stricted freedom  of  commerce,  conceded  to  them  by  the 
*  declarations'  of  England  and  France,  and  by  the  Order  in  OouncU 
of  the  15th  April,  1854.  It  is  conceived  that  the  carrying  of 
despatches  can  only  invest  a  neutral  vessel  with  a  hostile  character 
in  the  case  of  its  being  employed "  [specially  employed]  ^^  for 
that  purpose  by  the  belligerent,  and  that  it  cannot  affed  toilh 
criminality  either  a  regular  postal  packet  j  or  a  merchant  ship  which 
takes  a  despatch  in  Us  ordinary  course  of  conveying  letters^  and 
with  the  contents  of  which  the  master  must  necessarily  be 
ignorant.  This  view,  it  is  supposed,  is  not  inconsistent  with  the 
text,  which  refers  to  a  fraudftlent  carrying  of  the  despatches  of 
the  enemy."  This  is  the  complete  justification  of  the  argument  I 
have  already  used  with  reference  to  the  last  observations  of  Sir 
W.  Scott  in  the  case  of  the  '^  Caroline."  Mr.  Lawrence's  note 
proceeds  thus:  "  Since  the  former  European  wars,  some  govern*' 
ments  have  established  r^ular  postal  packets,  whose  mails  by 
international  conventions  are  distributed  throughout  the  civilised 
world ;  while  in  other  countries  every  merchant  vessel  is  obliged 
to  receive,  till  the  moment  of  its  setting  sail,  not  only  the  despatches 
of  the  government,  but  all  letters  sent  to  it  from  the  Post-Office." 
He  refers  to,  as  his  authorities,  "  Hautefeuille,  Droits  des 
Nations  neutres^  II.,  p.  463.  See  also  Postal  Treaty  of  Dec.  15, 
1848,  between  the  United  States  and  Great  Britain.  United 
States  Statutes  at  Large,  vol.  IX.,  p.  965. " 

M.  Hautefeuille  (a)  thus  deals  with  the  same  subject: 
**  Despatches  may  be  carried  from  a  neutral  port  to  another 
neutral  port,  or  from  a  neutral  port  to  a  port  belongmg  to  the 
belligerent,  or  from  a  port  of  the  belligerent  to  a  neutral  port, 

(a)  Vol.  II.  p.  468. 
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or,  last  of  ally  from  a  port  of  a  belligerent  to  another  port  under 
the  same  sovereign^  or  occupied  by  his  arms.    It  seems  clear  thai 
the  first  three  hypotheses  must  be  left  out  of  account.    Whenever 
the  startmg-point  or  the  point  of  arriyalis  a  neutral  country,  the 
transport  of  the  despatch  is  innocent^  and  the  neutral,  in  taking 
charge  of  it,  does  not  yiolate  the  duties  of  neutrality,  and  commits 
no  act  of  contraband.    Even  in  the  last  hypothesb,  when  the  des* 
patch  is  sent  from  a  place  belonging  to  the  belligerent  to  a  port  also 
belonging  to  him,  it  is  necessary  to  make  some  observations* 
One  of  the  belligerents  having  an  important  despatch  to  send  to 
a  remote  part  of  his  territory,  to  a  colony,  to  a  fleet  stationed  ftr 
from  the  mother  country,  may  freight  a  neutral  vessel  specially 
to  carry  this  despatch.    But  it  may  happen,  also,  and  this  is  the 
most  frequent  case,  that  this  letter  is  put  on  board  a  neutral 
vessel  charged  with  a  regxdar  pasty  specially  devoted  to  the 
carriage  of  letters,  not  only  of  the  state,  but  also  of  private 
individuals,  and  performing  this  service  not  only  under  special 
circumstances,  but  at  regular  stated  periods.    The  packet-boata 
are  vessels  of  this  sort.      It  is  usual  among  commercial  nations 
that  at  the  moment  when  a  merchant  vessel  sets  sail  from  a 
distant  port,  the  captain  is  charged  by  the  post-office  with  all  the 
letters  destined  for  that  place  and  the  adjoining  parta.    The 
captain  cannot  refuse  this  task  without  violating  his  duty ;  he  is 
entrusted  with  and  responsible  for  the  despatches  confided  to  him. 
The  belligerent  may  use  this  means  of  sending  his  despatches. 
Is  the  neutral  vessel  equally  guilty  in  these  three  last  hypotheses  f 
In  the  first  case  he  is  certainly  so.    It  is  clear  the  captain  can* 
not  be  ignorant  of  the  service  he  is  called  on  to  fulfil.    Saving 
freighted  his  vessel  to  one  of  the  belligerents^  specially  to  carry  a 
despatch  from  one  of  his  porta  to  another y  he  is  guilty  of  a  violation 
of  the  rights  of  neutrality,  and  may  be  treated  as  a  belligerent ; 
but,  when  the  transport  of  the  letters  and  despatches  of  belli- 
gerents is  made  either  as  a  postal  service  by  regular  packet* 
boats,  or  according  to  the  immemorial  usage  of  maritime  people, 
wno  before  the  establishment  of  special  boats  always  deposited 
their  public  and  private  despatches  in  the  first  vessel,  it  is  a 
perfectly  innocent  act,  and  can  in  no  case  be  considered  either  as 
an  infraction  of  the  duties  of  neutrality,  or  as  an  act  of  carrying 
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coQtrabaDd."    In  this  quotation  the  principles  dedacible  from 
all  the  cases  are  sunmed  up,  and  M.  Hantefeuille  plainly  and 
pointedly  adopts  them.    But  he  carries  them  much  further  than 
Sir  W.  Scott  oyer  did,  and  puts  a  case  infinitely  stronger  than 
that  of  the  "  Trent/'  and  yet  declares  that  in  that  supposed 
case  the  conveyance  of  despatches  would  be  entirely  innocent. 
*^  Suppose,  for  instance,  a  war  were  to  break  out  between  the 
United  States  and  England.     The  English  government  freights 
a  French  yessel  in  an  English  port  specially  to  carry  a  despatch 
to  a  governor  of  any  of  the  English  West  India  Islands.    What* 
ever  be  the  contents  of  this  despatch,"  thus  excluding  from  the 
character  of  an  innocent  despatch  one  which  related  only  to  the 
providing  food  for  a  colony  aflfected  by  a  famine, ''  the  ship  has 
violated  the  duties  of  neutrality,  and  may  be  treated  as  an 
enemy  by  the  Americans.     But  would  it  be  the  same  if  the  ship, 
laden  with  merchandise,  and  having  a  purely  commercial  object, 
and  bound  for  the  West  Indies,  received  this  despatch  at  the 
moment  of  its  departure  along  with  the  rest  of  the  correspondence  ? 
Certainly  not.     The  captain  has  not  accepted  a  special  mission 
from  the  belligerent,  but  has  only  rendered  to  him  as  a  friend 
of  his  country  a  service  which  it  is  not  in  the  habit  of  maritime 
usage  to  refuse;  a  service,  too,  which  he  would  equally  have 
rendered  in  time  of  peace,  and  which  he  can  render,  notwith- 
standing the  war,  without  violating  any  of  the  duties  of  war.    I 
never  can  believe  that  any  nation  at  war  with  Great  Britain  will 
be  able  to  consider  as  an  act  of  hostility  the  transport  of  the 
India  mail  by  the  French  packet  boats  in  the  Mediterranean, 
although  we  may  really  look  on  this  mail  as  directly  put  on 
board  in  an  English  port  and  addressed  to  another  English  port, 
since  it  passes  through  France  closed,  and  escorted  by  an  English 
conrier,  who  is  responsible  for  it."  Here  a  case  much  stronger 
than  that  of  carrying  despatches  in  the  ^'  Trent "  was  in  reality 
anticipated,  and  by  anticipation,  declared  innocent  (a). 

(a)  M.  Haatefenille  has  not  changed  his  deliberate  opinions  as  soon  as  the 
occasion  arose  to  illustrate  and  to  test  them,  but  consistently  adheres  to  theik 
Since  this  paper  was  read  at  the  Juridical  Society,  a  letter  of  his  has  appear^ 
in  the  French  journals,  reasserting  and  applying  what  he  had  before  stated. 
His  doing  so  is  not  only  a  credit  to  himself  as  a  lawyer,  but  it  is  a  strong 
testimony  in  favour  of  the  English  claim  for  redress ;  all  the  stronger,  indeed, 
because  this  learned  writer  cannot  be  accused  by  any  one  of  being  favourable 
to  England,  its  interests,   or  its  character.     Indeed,  though  fonnding  his 
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GASES  OF  ARREST  OF  PERSONS. 

I  am  warned  by  the  length  to  which  this  paper  has  proceeded 
that  I  must  abridge  my  remarks,  and  not  too  much  exhaust 
your  patience.     In  no  ancient  writer  is  the  subject  of  seizure 
of  persons  referred  to,  under  any  notion  of  their  being  contra- 
band of  war.     That  question  arose  only  in  latter  times,  and^the 
cases  of  this  sort  'do  not  in  the  least  degree  justify  the  act  of 
the  "  San  Jacinto."    All  these  cases^  those  of  the  Marquis  of 
Belle  Isle,  of  Mr.  Laurens,  of  Lucien  Buonaparte,  and  of  Mr. 
M'Manus,  can  only  be  used  for  such  a  purpose  by  those  who 
will  not  attend  to  facts.     The  first  is  that  of  a  minister  sent 
from  France  to  the  King  of  Prussia,  whose  postilion^  through 
ignorance,  took  him  into  the  territory  of  Hanover,  with  whose 
government  France  was  then  at  war.      As  to  that  case  Yattel 
says  (a),  **What  we  have  here  observed  relates  to  nations  that 
are  at  peace  with  each  other.     On  the  breaking  out  of  a  war 
we  cease  to  be  under  any  obligation  of  leaving  the  enemy  in  the 
free  enjoyment  of  his  rights:  on  the  contrary,  we  are  justified 
in  depriving  him  of  them,  for  the  purpose  of  weakening  him, 
and  inducing  him  to  accept  of  equitable  conditions.     His  people 
also  may  be  attacked,  and  seized  wherever  we  have  a  right  to 
commit  acts  of  hostility.     Not  only,  therefore,  may  we  justly 
refuse  a  passage  to  the  ministers  whom  our  enemy  sends  to  other 
sovereigns ;  we  may  even  arrest  them  if  they  attempt  to  pass 
privately,  and  without  permission,  through  places  belonging  to 
our  jurisdiction.     Of  such  a  proceeding  the  last  war  furnishes 
a  signal  instance.    A  French  ambassador,  on  his  route  to  Berlin, 
touched,  through  the  imprudence  of  his  guides,  at  a  village 
within  the  electorate  of  Hanover,  whose  sovereign,  the  King  of 
England,  was*  at  war  with  France.     The  minister  was  there 
arrested,  and  afterwards  sent  over  to  England.    As  his  Britannic 
Majesty  had,  in  that  instance,  only  exerted  the  rights  of  war, 
neither  the  court  of  France  nor  that  of  Prussia  complained  of 
his  conduct" 

opinion  on  the  cases  decided  by  Sir  W.  Scott,  and  adopting  the  principles 
there  laid  down,  he  ntters  those  Titnperatiye  generalities  against  England 
which  might  have  been  expected  from  persons  ignorant  of  the  facts  and  prin- 
ciples of  the  decisions,  but  from  no  one  else. 

(a)  Bk.  rV.,  c.  7,  s.  86.  ' 
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The  case  of  Mr.  Laurens  is  the  next  He  was  going  as 
minister  from  the  United  States  to  France,  and  was  captored 
at  sea.  It  has  been  said  that  he  was  captured  on  board  a 
neutral  vessel.  His  petition  to  the  House  of  Ck)mmons, 
complaining  of  the  treatment  he  had  receiyed,  and  asking 
*^  under  proper  conditions  and  restrictions  to  grant  him  enlarge- 
ment/' says  simply,  "  that  he  was  captured  %a  the  American 
coast,  first  landed  upon  American  ground,  where  he  saw 
exchanges  of  British  and  American  prisoners  in  a  course  of 
pegotiation ; "  and  he  asks  likewise  to  be  ezchaoged,  but  puis 
forward  no  one  single  word  to  suggest  that  he  was  in  a  neutral 
vessel,  or  that  his  capture  was  ill^al  or  even  irregular. 

He  had  no  reason  to  do  so.  All  the  books  of  the  time  say 
that  he  was  captured  in  '^a  Congress  packet"  (a  phrase  no 
doubt  used  because  the  United  States  had  not  then  been 
recognised),  on  the  banks  of  Newfoundland,  by  the  ^*  Vestal'' 
frigate.  In  some  of  the  accounts  the  packet  is  described  as 
'^  armed,"  and  ^^  armed  with  fourteen  guns." 

Lucien  Buonaparte's  case  follows :  He  wrote  to  Murat  to  send 
him  an  American  vessel,  to  convey  himself  and  his  fiunily  to 
Naples,  where  he  wished  to  reside.  A  storm  arose :  not  for 
preservation  from  shipwreck,  but  to  obtain  relief  from  sea- 
sickness, he  put  into  Gagliari,  then  a  hostile  port;  for  Sardinia, 
allied  with  England,  was  then  at  war  with  France.  He  was 
thus  in  the  condition  of  an  enemy,  who  for  any  reason  of  his 
own  presents  himself  to  his  foe.  His  case,  as  he  was  travelling 
with  his  family,  was  considered  to  be  one  of  hardship,  but  was 
never  treated  till  now  as  a  violation  of  the  law  of  nations. 

Then  comes  the  case  of  Belle w  M^Manus,  of  which  the  utmost 
has  been  made.  The  statement  of  the  facts  of  that  case,  as  it  is 
made  in  the  columns  of  a  violent  opponent  of  England,  may  be 
taken  firom  those  columns  themselves.  The  very  first  sentence 
of  that  statement  disposes  of  the  case :  ^^  We  have  a  precedent 
in  the  action  of  the  British  government  itself,  in  a  precisely 
similar  case,  in  the  rebellion  of  1848,  when  the  person  of 
Terence  Bellew  M'Manus  was  forcibly  taken  from  an  American 
-ship,  &»  brig  '  N.  D.  Ohase,'  of  Boston,  under  protest  of  the 
officers, 'in  the  harbour  of  Cork,  where  he  had  taken  shelter 
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trader  the  Stars  and  Stripes ;  at  a  moment,  too,  when  she  had 
cleared  the  port,  and  was  virtnally  on  her  voyage,  having  been 
lying  oflF  the  harhonr  for  six  days,  waiting  for  a  favourable 
wind."    It  is  clear  firom  this  statement,  that  this  was  merely 
an  attempt  to  make  an  American  vessel,  in  an  English  port,  an 
asylum  for  a  criminal  against  the  authority  of  the  English  laws. 
The  expression  *'  lying  off  the  harbour,"  is  equivocal  in  itself, 
and  is,  to  a  great  extent,  contradicted  by  the  next  phrase, 
«  waiting  for  a  favourable  wind ;"  for  if  outside  the  harbour, 
which  the  word  off  is  meant  to  imply,  there  is  no  Americaii 
captain  that  would  have  waited  for  a  favqurable  wind ;  inside  it 
he  might  have  done  so,  for  a  wind  blowing  directly  into  the  port 
might  prevent  his  coming  out.    But  giving  the  fullest  effect 
desired  by  its  writer  to  the  expression,  and  forgetting  the  pre- 
vious part  of  the  statement,  which  is  at  variance  with  it,  namely, 
that  the  «N.  D.  Cbaae"  was  "in  the  harbour  of  Cork,"  still 
the  case  is  worth  nothing  in  law,  and  is  condemned  by  Mr. 
Beach  Lawrence  himself  in  his  letter  to  a  supposed  questioner, 
vrhere  he  begins  by  admitting  that  a  vessel  "  within  a  marine 
lea<me  of  the  shore,"  is  to  be  considered  as  "  within  the  waters 
of  the  adjoining  land.    His  words  are  these :  "  When  I  saw  yon 
yesterday,  I  supposed  that  Messrs.  SlideU  and  Mason  had  been 
taken  from  a  British  steamer  in  British  waters ;  that  is  to  say, 
within  a  marine  league  of  the  shores  of  a  British  isknd.    In 
such  case  their  seizure  would  have  been  as  objectionable  as  if 
made  on  the  hmd,  and  a  gross  violation  of  neutral  rights.      In 
facts  which  give  the  Uw,  and  in  the  principles  of  the  law  itself, 
this  case  of  M'Manus  therefore  fails  to  present  any  justification 
for  the  present  proceeding. 

ADJUDICATION. 

Then  as  to  the  subject  of  not  taking  the  vessel  into  port  for 
adjudication.  It  is  •  settled  rule  of  law  (Martens,  c.  6,  s.  15), 
that  the  searcher  stops  a  neutral  ship  at  his  ^  As^e 
legaUty  of  the  stoppage  is  to  determine  his  liability  to  make 
^sation,  he  must  take  the  ship  where  a  "g^  f  J^^ 
tion^L  take  place,  and  must  not  adjudicate  for  J^^^f^J^t^ 
would  be  no  protection  for  property,  nor  much  perhaps  for 
Jfe  5  mry  commander  of  a  war  vessel,  public  and  pnvate  ^M 
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the  Americans  expressly  refuse  to  abolish  privateering)  was  to 
be  the  ultimate  judge  of  the  right  to  confiscate  the  one  or  take 
the  other.  The  captured  party  must  submit  to  the  adjudication 
of  the  courts  of  the  country  of  the  captor.  This  is  surely 
su£Scient  for  the  purposes  of  the  captor.  But  all  the  world 
giyes  credit  to  courts  of  justice  for  proceeding  upon  recognised 
principles  and  precedents,  and  if  a  court  makes  a  mistake,  it 
becomes  the  duty  of  the  country  where  it  sits  to  afford  a  remedy. 
The  honour  and  dignity  of  the  country  are  concerned  to  do  so. 
They  are  not  so  deeply  concerned  in  the  act  of  any  one  indin- 
dual  officer,  and,  for  the  protection  of  all  men,  the  decisions  of 
competent  courts  are  those  alone  to  which  universal  deference  is 
paid.  It  is  not,  therefore,  a  trifling  matter  to  insist  on,  that  if 
the  rights  of  a  neutral  vessel  on  the  high  seas  are  encroached 
upon,  the  lawfulness  of  the  act  shall  be  forthwith  submitted  to 
the  adjudication  of  a  competent  tribunal,  that  so  its  charact^, 
and  the  character  of  the  government  which  has  established  it 
and  maintained  it  in  authority,  shall  be  made  answerable  for 
justice  being  done.  The  inconvenience  to  the  particular  ship  or 
its  passengers  may  be  greater,  but  so  is  the  responsibility  of  the 
state ;  and  the  fact  that  it  is  so  will  operate  to  prevent  that 
state  from  permitting  its  cruisers  to  do  acts  which,  if  only 
referred  to  individual  zeal,  might  indeed  be  made  the  subject 
of  a  conyenient  reproof,  but  of  a  secret  and  more  sincere 
approval  (a). 

SEIZURE  OF  ENGLISH  SAILORS  IN  AMERICAN  SHIPS. 

I  have  not  dealt  with  the  cases  of  the  searches  of  American 
vessels,  and  the  capture,  out  of  them,  of  persons  asserted  to  be 
British  sailors.  Nor  do  they  require  more  than  a  passing  re- 
mark, for  they  do  not  resemble  the  present  case.  It  is  true 
that  the  Americans  were,  at  the  commencement  of  tho  practice 
of  making  those  searches,  holding  the  character  of  neutrals,  and 
that  the  British  government  claimed  these  sailors  as  deserters, 
that  is,  criminals.   And  in  that  respect  it  has  been  asserted  that 

(a)  It  appears  from  a  case  of  Jackson  v.  Montgomery,  18  Howard's  Am.  Bep. 
515,  that  there  is  an  Act  of  Congress  enforcing  this  principle  of  international 
law,  and  requiring  that,  in  such  cases  of  capture  by  ships  of  war  of  the  United 
States,  the  captured  yessel  shaU  be  forthwith  brought  into  a  court  of  comp^^ 
t€fU  juritdieiion  for  adjudication. 
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they  were  in  the  situation  of  Messrs.  Slidell  and  Mas(m,  that  is, 
criminals  towards  the  government  of  their  country.  But  firsts 
it  is  to  be  obseryed  that  these  sailors  went  on  board  American 
ships  solely  for  their  own  personal  advantage,  the  going  there 
being  itself  the  essential  act  of  criminality  charged  against 
them ;  next,  the  English  government  believed  and  asserted  that 
the  American  captains,  for  purposes  of  their  own^  wilfully  en- 
couraged the  desertion  of  these  m^n ;  thirdly,  they  were  not 
taken  into  the  American  ships  as  passengers,  but  were  at  once 
rated  there  as  sailors ;  and  lastly,  their  arrest  did  not  interfere 
in  any  way  with  the  legal  rights  or  interests  of  any  third  coun- 
try to  which  they  were  proceeding.  I  am  not  concerned  to  say 
whether  all  these  circumstances  justified,  or  even  excused,  their 
arrest  in  this  manner.  The  United  States  and  England  both 
alike  terminated  the  war  which  arose  on  that  account  without 
deciding  that  question,  and  it  is  no  part  of  my  duty  to  decide  it. 
I  am  content  to  point  out  the  great  distinctions  which  exist 
between  that  case  and  the  present. 

PROPOSITIONS. 

Let  me  now  sum  up  the  argument  which  I  submit  to  the  con- 
sideration of  the  Society ; — 

I  say  that  a  ship  is,  as  a  rule,  part  of  the  soil  of  the  country 
to  which  it  belongs. 

That  that  rule  is  subject  to  certain  exceptions,  one  of  which 
is  the  right  of  a  belligerent  ship  to  search  it,  though  a  neutral, 
for  contraband  of  war. 

That  it  has  the  general  right  of  freely  sailing  over  the  seas, 
carrying  cargo,  papers,  and  persons ;  but  this  cargo  must  not  be 
contraband,  nor  must  the  neutral  vessel  engage  itself  to  do  the 
service  of  a  belligerent  transport  in  the  conveyance  of  persons  or 
papers  between  the  belligerent  mother  country  and  its  colonies, 
for,  in  such  a  case,  being  employed  in  the  belligerent  service  as 
a  transport,  it  may  lawfully  be  treated  as  a  belligerent  transport. 

That  where  a  neutral  vessel  is  bond  fide 'pnr&mng  its  ordinary 

employment  between  a  neutral  and  a  belligerent  country  (a  muUb 

fortioriy  where  it  is  doing  so  between  two  neutral  countries,  as  in 

thii^  case) ,  the  fact  that  the  vessel  has  received  on  board  in  the 
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ordinary  way,  as  casual  individHal  passragers  or  papers,  the 
(^oers  or  the  despatches  of  one  belligerent,  will  not  authorize 
the  other  belligerent  to  stop  and  search  it,  nor  to  take  the  per- 
sons or  papers  from  on  board  it. 

Lastly,  that  it  is  unlawful  for  a  vessel  of  one  nation  to  stop  a 
vessel  of  another  nation  on  the  high  seas,  to  take  out  of  it  a 
person  charged  as  a  criminal,  for  such  an  act  is  an  exercise  of 
a  municipal  jurisdiction  by  one  State  within  the  limits  of 
another,  which  can  only  be  permitted  by  treaties  preyiooBly 
existing  between  the  two  parties. 

And,  consequently,  as  this  is  the  act  that  has  been  done  by 
the  ^'  San  Jacinto"  in  the  case  of  the  '^  Trent,"  I  am  of  opinion 
that  the  act  is  not  defensible  by  the  Law  of  Nations. 
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XXVIL— SIMPLIFICATION  OP  TITLE  TO  LAND  PRE- 
FERABLE  TO  THE  INTRODUCTION  OF  NOVEL 
MODES  OF  ASSURANCE,  WITH  AN  OUTLINE  OF  A 
PLAN.    By  EDWARD  P.  WOLSTENHOLME. 

(Bead  lOth  March,  1862.) 

It  is  not  my  intention  tbis  evening  to  suggest  any  new  mode 
of  eyidenciDg'the  title  to  land:  on  the  contrary,  I  hope  to  show 
that;  by  retaining  and  improving  the  existing  law  of  real 
property,  we  may  obtain  nearly,  if  not  quite,- all  the  benefits 
to  be  expected,  and  avoid  all  the  evils  to  be  feared,  from  any 
scheme  which  proposes  the  total  or  partial  overthrow  of  that 
law,  and  the  substitution  of  an  entirely  new  system  of  transfer. 
The  desire  for  some  such  new  system  is,  no  doubt,  mainly 
attributable  to  the  Report  made  in  the  year  1857  by  the  com- 
missioners appointed  *'  to  consider  the  subject  of  registration  of 
title  with  reference  to  the  sale  and  transfer  of  land ; "  but  I 
cannot  persuade  myself  that  the  evils  and  benefits  pf  the  exist- 
ing system  are  in  that  report  impartially  stated.  It  reads  to 
me  rather  as  the  argument  of  an  advocate  in  favour  of  a  de- 
sired conclusion  than  as  the  summing  up  of  an  unbiassed  judge. 
Thus,  for  instance^  at  p.  22  of  the  Report  it  is  stated,  that 
fraudulent  titles  may  be  made  by  suppression  of  deeds,  and 
then  it  is  asserted  that  ^^  there  is  consequently  a  general  in- 
security of  title,  and  apprehension  of  risk,  even  when  to  aU 
external  appearances  there  is  an  absence  of  any  ground  for 
suspicion/'  If  this  is  so,  how  is  it  tbat  a  mortgage  on  a  good 
estate  produces  interest  very  little  higher  than  that  received 
on  stock,  though  a  mortgage  always  involves  the  mortgagee  in 
some  risk  of  costs  ?  Might  we  not  say  with  equal  truth  that 
the  Bank  of  England  is  in  constant  apprehension  of  loss  by 
forged  transfers  of  stock?  and  yet  that  would  scarcely  he 
accepted  as  a  true  description  of  their  position. 

To  a  certain  extent  every  owner  of  property  is  in  constant 
apprehension  of  losing  it,  especially  where,  as  in  the  case  of 
land,  it  does  not  necessarily  admit  of  being  replaced  by  a  money 
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compensation.  The  BoIe  question  is,  whether  that  apprehension 
is  greater  in  respect  to  land  than  in  respect  to  other  property 
similarly  situated  As  to  this  the  Beport  is  silent;  but  ao 
answer  Ls  furnished  to  us  by  one  of  the  commissioners  who 
signed  the  Beport,  no  less  a  person  than  the  present  Lord 
Chancellor,  who,  in  his  speech  on  the  17th  of  February  last, 
said, ''  Daring  the  last  quarter  of  a  century  I  may  say  that  a 
million  of  purchases  of  land  have  been  made  for  railway  pur- 
poses. The  railway  companies  are  subject  to  the  obligations 
I  have  mentioned*'  (namely,  to  compensate  owners  of  dormant 
interests) ;  ^'  and  if  any  dormant  interest  arises  with  respect 
to  the  land  taken  by  them,  which  had  not  been  ascertained 
and  provided  for  at  the  time  of  the  purchase,  they  are  made 
liable  to  pay  for  it.  Yet,  so  few  are  the  instances  of  that  kind 
which  have  occurred,  that  I  hardly  venture  to  mention  the 
number  lest  it  should  seem  too  inconsiderable  to  be  credited. 
I  believe  that  not  more  than  a  dozen  discoveries  of  latent 
interests  have  been  made  during  the  last  twenty-*five  years." 

On  what  data  this  statement  is  founded  I  cannot  imagine ; 
but  it  is  curious  to  find  the  almost  absolute  safety  of  a  pur- 
chaser's title  under  the  existing  law  alleged  as  an  argument  in 
favour  of  a  new  system  of  evidencing  that  title.  To  all  such 
new  systems  there  is  one  general  objection :  they  are  necessarily 
complicated,  and  would  not  diminish,  but  on  the  contrary 
largely  increase,  the  bulk  of  our  existing  law ;  more  especially 
if  every  landowner  has  the  option  of  adhering  to  the  old  system. 
All  reform  which  introduces  any  new  principle  ought  to  be 
looked  at  with  suspicion:  the  endeavour  should  be,  to  give 
further  scope  to  some  existing  good  principle  as  far  as  the 
subject-matter  will  allow,  and  to  contract  the  operation  of  roles 
which  are  found  inconvenient 

I  wish  to  lay  particular  stress  on  the  limit  expressed  by  the 
words  ^'  as  far  as  the  subject-matter  will  allow."  This  limit 
seems  to  have  been  altogether  ignored  by  the  commissioners  in 
their  attempts  to  show  that  the  transfer  of  land  may  be 
assimilated  to  the  transfer  of  Government  stock.  Thus,  at 
page  2  i ,  par.  41,  of  their  Report,  they  say,  "  One  remark  should 
here  be  made,  which  is  apt  to  be  lost  sight  of ;  it  is  tliis— that 
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if  there  had  been  always  a  register  of  land,  as  there  is  in  fact 
a  register  of  ships,  of  stock  in  the  funds,  and  of  railway  shares, 
it  would  be  difficult  to  point  out  any  substantial  distinction 
between  property  of  that  description  and  land>  so  far  as  regards 
the  mode  and  form  in  which  they  might  respectively  be 
transferred  or  sold.  The  distinction  between  them  has  arisen, 
not  so  much  from  the  different  nature  of  the  things  themselves, 
as  from  the  different  regulations  to  which  they  have  been 
subjected  io  their  origin  and  in  the  development  of  their  legal 
qualitiea  Both  kinds  of  property  are  equally  the  creatures  of 
and  require  the  protection  of  the  law." 

There  is  in  this  passage  a  manifest  inaccuracy  in  saying  that 
railway  shares  and  land  differ  in  '^  mode  and  form  of  transfer." 
Those  shares  as  well  as  land  are  transferred  by  deed,  and  the 
registry  by  the  railway  company  is  a  mere  record  of  the  result 
of  the  deed ;  and,  even  as  to  stock  in  the  funds  and  ships,  the 
process  of  transfer  cannot  be  considered  as  essentially  different. 
By  the  words  ^'  mode  and  form  of  transfer/'  the  commissioners 
evidently  mean  '^  mode  and  form  of  evidencing  title."  But, 
passing  over  this  question  as  to  inaccuracy,  I  proceed  to  quote 
from  the  Report  in  the  same  paragraph  where  the  commissioners 
say,  ''It  is  the  difficulty  of  unravelling  the  intricate  meshes  of 
form  and  technicality  with  which  the  owners  of  real  property  are 
surrounded  and  entangled ;  the  difficulty  of  assimilating  the 
transfer  or  alienation  of  that  kind  of  property  which  has 
hitherto  been  subjected  to  these  forms  and  technicalities,  to  the 
transfer  or  alienation  of  that  kind  of  property  which  has  always 
been  without  them  ;  the  difficulty,  so  to  speak,  of  undoing,  as 
far  as  regards  the  future,  that  which  has  grown  up  into  a  kind 
of  necessity,  until  it  has  almost  come  to  be  supposed  that  the 
security  of  property  in  land  depends  on  the  fetters  with  which 
all  freedom  of  action  respecting  it  is  tied  up  and  restrained."  I 
read  with  some  surprise  these  statements,  coming  as  they  do 
from  such  authority.  The  result  of  a  reliance  on  them  is  (if 
I  may  be  allowed  to  say  so)  fatal  to  the  correctness  of  the  most 
important  part  of  the  conclusion  at  which  the  commissioners 
arrived. 

This  conclusion  is  stated  in  paragraphs  42  and  43  to  be,  in 
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effect,  that  a  raster  of  title  shoald  be  established ;  that  the 
register  should  be  composed  of  a  succession  of  simple  txaosfeiB 
merely,  and  should  manifest  only  the  actual  existing  ownership 
of  the  land  for  the  time  being,  without  laying  open  the  history 
or  past  deduction  of  it ;  that  it  ought,  in  fact,  to  be  a  record 
of  the  ownership  existing  at  the  time  of  any  supposed  search 
of  the  register ;  that  if  the  raster  were  to  disclose,  as  part  of 
the  existing  title,  the  former  dealings,  it  would  be  found  not 
to  afford  the  requisite  relief  from  the  obligation  of  retro- 
spectively investigating  the  title.  This  conclusion  seems  to 
me  correct  so  far  only  as  it  lays  down  that  the  title  to  land 
may  be  reduced  to  a  series  of  simple  transfers ;  but  I  contend 
that  the  nature  of  the  subject-matter  renders  it  impossiUe  to 
go  further.  If  we  intend  to  preserve  the  same  security  of  tide 
to  our  land  that  we  have  to  our  stock,  I  assert  that  we  cannot 
avoid  a  certain  amount  of  investigation  into  the  past  transac- 
tions involved  in  those  transfers ;  and  if  this  is  the  case^  then 
one  of  the  chief  arguments  in  favour  of  a  register  of  title  is 
answered.  To  ascertain  the  true  state  of  the  case^  let  us 
consider  what  are  the  specialities  in  the  mode  of  transfer,  and 
what  is  the  nature  of  the  title  conferred  by  a  transfer,  of  that 
stock,  the  difference  between  which  and  land  the  commissionerB 
say  arises  only  from  the  different  regulations  to  which  they 
have  been  subjected  in  their  origin,  and  in  the  development  g( 
their  legal  qualities. 

The  holder  of  £100  of  Government  stock  (though  strictly 
speaking  an  annuitant)  is,  for  everyday  purposes,  treated  as  a 
creditor  of  the  Government  for  £100  sterling.  When  he 
purchases  the  debt  or  stock,  his  vendor  or  his  vendor's  attomef 
signs  at  the  Bank  a  document  or  page  of  a  book  operating  as 
a  transfer.  Upon  the  evidence  afforded  by  that  document,  the 
debt  is  in  the  Bank  books  placed  in  the  purchaser's  name  in- 
stead of  the  name  of  his  vendor.  When  a  transfer  has  been 
allowed,  and  the  debt  or  stock  has  consequently  been  once  placed 
in  the  name  of  a  bond  fide  purchaser  who  has  no  notice  that 
the  transferor  is  doing  a  wrongful  act,  that  purchaser  has  for  all 
practical  purposes  an  absolute  title ;  nevertheless  he  has  not 
in  reality  an  absolute  title. 
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This  practically,  though  not  really,  absolate  title  is  obtained, 
partly  by  throwing  on  the  Bank  the  responsibility  of  acting  on 
the  evidence  of  transfer,  and  partly  by  so  limiting  the  deal* 
iogs  of  which  the  Bank  is  bound  to  take  notice,  that  that 
evidence  is  reduced  within  a  very  small  compass. 

For  the  present  purpose  the  simplicity  of  the  title  to  stock 
may  be  said  to  depend  on  four  specialities. 

First. — ^The  Bank  is  exempted  from  acknowledging  any 
interests  besides  those  of  the  persons  in  whose  names  the  stock 
stands. 

Secondly. — ^No  owner  of  any  interest  of  less  duration  than 
the  absolute  interest  for  ever  in  the  stock,  is  allowed  to  be  en- 
tered on  the  Bank  books. 

Thirdly. — The  Bank  acts  upon  the  evidence  of  transfer  at 
its  own  peril ;  and  having  once  accepted  that  evidence,  and 
consequently  placed  the  debt  in  the  name  of  a  bond  fide  pur- 
chaser, it  is  bound  to  make  good  the  stock  to  him  if  the  evidence 
turn  out  false ;  as,  for  instance,  if  the  document  of  transfer  be 
a  forgery.  In  this  case  the  real  owner  would  be  entitled  to 
have  the  stock  re-entered  in  his  name,  which  shows  that  no 
really  absolute  title  in  the  purchaser  has  been  created. 

Fourthly.— Every  pound  of  stock  is  precisely  similar  to 
every  other  pound;  so  that,  if  the  purchaser  is  deprived  of  the 
identical  stock  which  has  been  transferred  to  him  in  reliance 
on  the  evidence  of  a  forged  transfer,  the  Bank  can  purchase  in 
the  market)  and  transfer  to  him  a  precisely  similar  sum. 

The  first  and  second  of  these  specialities — namely^  the  non- 
recognition  of  any  but  the  registered  owner,  and  the  non*  recog- 
nition of  any  interest  less  than  the  entire  perpetual  interest— 
reduce  the  evidence  of  transfer  within  a  small  compass ;  the 
first  is  capable  in  its  entirety  of  being  applied  to  land ;  the 
second  is  only  partially  capable  of  being  so  applied.  The 
third  and  fourth  specialities  give  the  purchaser  a  practidJly 
absolute  title  so  long  as  the  Bank  is  solvent,  but  still  not  a 
really  absolute  title ;  they  appear  to  me  wholly  incapable  of 
being  applied  to  land,  and  I  therefore  propose  to  notice  them 
first,  and  so  dismiss  them  from  consideration. 

The  third  speciality— namely,  that  the  Bank  acts  upon  the 
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efiect)  that  a  register  of  title  shonld  be  established ;  that  the 
register  should  be  composed  of  a  succession  of  simple  transfen 
merely,  and  should  manifest  only  the  actual  existing  ownership 
of  the  land  for  the  time  being,  without  laying  open  the  hisUxj 
or  past  deduction  of  it ;  that  it  ought,  in  fact,  to  be  a  record 
of  the  ownership  existing  at  the  time  of  any  supposed  search 
of  the  register ;  that  if  the  raster  were  to  disclose,  as  part  of 
the  existing  title,  the  former  dealings,  it  would  be  foand  not 
to  afford  the  requisite  relief  from  the  obligation  of  retro- 
spectively investigating  the  title.    This  conclusion  seems  to 
me  correct  so  far  only  as  it  lays  down  that  the  title  to  land 
may  be  reduced  to  a  series  of  simple  transfers ;  but  I  oontend 
that  the  nature  of  the  subject-matter  renders  it  impossible  to 
go  further.    If  we  intend  to  preserve  the  same  security  of  title 
to  our  land  that  we  have  to  our  stock,  I  assert  that  we  cannot 
avoid  a  certain  amount  of  investigation  into  the  past  transac- 
tions involved  in  those  transfers ;  and  if  this  is  the  case^  then 
one  of  the  chief  arguments  in  favour  of  a  register  of  title  is 
answered.     To  ascertain  the  true  state  of  the  case,  let  us 
consider  what  are  the  specialities  in  the  mode  of  transfer,  and 
what  is  the  nature  of  the  title  conferred  by  a  transfer,  of  that 
stock,  the  difference  between  which  and  land  the  commissionerB 
say  arises  only  from  the  different  regulations  to  which  they 
have  been  subjected  in  their  origin,  and  in  the  development  of 
their  legal  qualities* 

The  holder  of  £100  of  Qovemment  stock  (though  strictly 
speaking  an  annuitant)  is,  for  everyday  purposes,  treated  as  a 
creditor  of  the  Government  for  £100  sterling.  When  be 
purchases  the  debt  or  stock,  his  vendor  or  his  vendor's  attorney 
signs  at  the  Bank  a  document  or  page  of  a  book  operatiug  as 
a  transfer.  Upon  the  evidence  afforded  by  that  document,  the 
debt  is  in  the  Bank  books  placed  in  the  purchaser's  name  in* 
stead  of  the  name  of  his  vendor.  When  a  transfer  has  been 
allowed,  and  the  debt  or  stock  has  consequently  been  once  placed 
in  the  name  of  a  bond  fide  purchaser  who  has  no  notice  that 
the  transferor  is  doing  a  wrongful  act,  that  purchaser  has  for  all 
practiced  purposes  an  absolute  title ;  nevertheless  he  has  not 
in  reality  an  absolute  title. 
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This  practically,  though  not  really,  absolute  title  is  obtained, 
partly  by  throwing  on  the  Bank  the  responsibility  of  acting  on 
the  evidence  of  transfer,  and  partly  by  so  limiting  the  deal* 
ings  of  which  the  Bank  is  bound  to  take  notice,  that  that 
eyidence  is  reduced  within  a  veiy  small  compass. 

For  the  present  purpose  the  simplicity  of  the  title  to  stock 
may  be  said  to  depend  on  four  specialities. 

First. — ^The  Bank  is  exempted  from  acknowledging  any 
interests  besides  those  of  the  persons  in  whose  names  the  stock 
stands. 

Secondly. — No  owner  of  any  interest  of  less  duration  than 
the  absolnte  interest  for  ever  in  the  stock,  is  allowed  to  be  en« 
tered  on  the  Bank  books. 

Thirdly. — ^The  Bank  acts  upon  the  evidence  of  transfer  at 
its  own  peril ;  and  having  once  accepted  that  evidence,  and 
consequently  placed  the  debt  in  the  name  of  a  bond  fide  pur- 
chaser, it  is  bound  to  make  good  the  stock  to  him  if  the  evidence 
turn  out  false ;  as,  for  instance,  if  the  document  of  transfer  be 
a  forgery.  In  this  case  the  real  owner  would  be  entitled  to 
have  the  stock  re-entered  in  his  name,  which  shows  that  no 
really  absolute  title  in  the  purchaser  has  been  created. 

Fourthly.— Every  pound  of  stock  is  precisely  similar  to 
every  other  pound;  so  that,  if  the  purchaser  is  deprived  of  the 
identical  stock  which  has  been  transferred  to  him  in  reliance 
on  the  evidence  of  a  forged  transfer,  the  Bank  can  purchase  in 
the  market)  and  transfer  to  him  a  precisely  similar  sum. 

The  first  and  second  of  these  specialities — namely,  the  non- 
recognition  of  any  but  the  registered  owner,  and  the  non^recog- 
nition  of  any  interest  less  than  the  entire  perpetual  interest — 
reduce  the  evidence  of  transfer  within  a  small  compass ;  the 
first  is  capable  in  its  entirety  of  being  applied  to  land ;  the 
second  is  only  partially  capable  of  being  so  applied.  The 
third  and  fourth  specialities  give  the  purchaser  a  practidJly 
absolute  title  so  long  as  the  Bank  is  solvent,  but  still  not  a 
really  absolute  title ;  they  appear  to  me  wholly  incapable  of 
being  applied  to  land,  and  I  therefore  propose  to  notice  them 
first,  and  so  dismiss  them  from  consideration. 

The  third  speciality — namely,  that  the  Bank  acts  upon  the 
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but  these  would  be  fully  compensated  by  the  existence  of 
mortgages,  tenancies  in  common^  and  leases,  causing  one 
property  to  have  several  registered  owners.  Thus,  the  num- 
ber of  landowners  on  the  register  may  be  taken  to  be  1,450>000, 
wliich  would  be  five  times  the  number  of  stockholders  in  1833 ; 
and  if,  in  the  period  of  ten  years  before  referred  to,  the  nam- 
her  of  stockholders  had  been  equal  to  the  number  of  land- 
ownerSi  we  should  thus  have  had  an  average  of  ten  instead  of 
two  forgeries  per  annum ;  but  then  the  fraudulent  transfers 
of  stock  arise  only  from  one  cause — ni^mely,  personation  of 
the  registered  owner ;  in  the  case  of  land  they  may  arise  from 
this  cause,  and  also  from  some  registered  owner  professing  to 
transfer  land  not  his  own.  This  latter  would  be  the  kind  of 
fraud  most  easily  perpetrated,  and  woiild  occur  at  least  as 
often  as  fraud  by  personation..  If,  then,  in  the  ten  years 
before  referred  to,  land  had  been  transferable  like  stock,  we 
might  have  expected  twice  ten,  making  in  all  twenty  fraudu- 
lent transfers  of  land  per  annum.  Now  it  appears,  from  the 
miscellaneous  statistics  of  the  United  Kingdom  for  1861,  that 
in  the  year  1860,  when  there  were  only,  in  round  numbers, 
268,000  stockholders,  the  amount  of  stock  transferred  during 
the  year  was,  in  round  numbers,  £196,280,000,  being  less  than 
a  quarter  of  the  whole  national  debt,  so  that  the  whole  debt 
may  be  said  to  be  transferred  about  every  four  years.  As 
land  would  not  be  transferred  so  often  as  stock,  we  shall  there- 
fore be  within  the  mark  in  saying,  that  every  landowner  in 
England  either  mortgages  or  sells  some  of  his  land  as  often  as 
a  stockholder  would  transfer  some  of  his  stock — that  is,  once 
every  four  years ;  and  consequently  the  proportion  of  fmudu- 
lent  to  good  transfers  in  the  year,  would  be  that  of  twenty  to 
a  sum  not  greater  than  one-fourth  of  the  whole  number  of 
landowners  on  the  Register,  that  is,  twenty  to  at  most  360,000, 
or  about  60  to  at  most  one  million;  and,  comparing  this 
result  with  the  statement  of  the  Lord  Chancellor  before  re- 
ferred to,  that  at  present  bad  titles  in  purchasers  are  to  good 
titles  as  a  dozen  to  a  million,  we  arrive  at  tliis  result — ^namely, 
that  if  the  transfers  of  land  had,  in  the  ten  years  before 
referred  to,  stood  on  the  same  footing  as  the  transfer  of  stock. 
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sixty  old  titles  wonid  have  been  destroyed  in  order  to  secure 
twelve  new  titlea 

I  do  not  pretend  to  say  that  these  figures  are  any  thing 
more  than  a  very  rough  approximation  to  the  truth ;  but  I 
do  not  think  that  they  give  an  exaggerated  idea  of  the  frauds 
to  be  expected.  The  crime  of  forgery  has  no  doubt  enormously 
decreased.  Still  I  have  been  informed  that  the  Bank  incurs 
more  or  less  loss  from  fraudulent  transfers  in  every  year ;  and 
it  is  to  be  observed  that  the  Bank  has  very  much  greater 
means  of  preventing  fraud  than  any  body  of  land  registrars 
could  hava  Through  payment  of  the  dividends  the  Bank 
comes  in  contact  twice  every  year  with  every  stockholder^ 
either  personally  or  through  his  attorney.  The  title  of  an 
individual  to  his  stock  is  thus  constantly  verified  and  put  on 
record.  This  would  not  happen  as  to  land.  Moreover,  the 
dealings  with  land  being  of  various  kinds,  by  mortgage,  sale, 
and  lease,  while  the  dealings  with  stock  are  only  of  one  sort, 
a  choice  is  given  which  renders  a  fraudulent  transfer  of  land 
the  more  easy. 

These  considerations  must  lead  us  to  the  conclusion,  that  if 
the  register  was  permitted  to  be  conclusive  evidence  of  pro- 
prietorship, no  landowner  could  sleep  comfortably.  He  might 
find  some  morning,  that  either  by  fraud  or  negligence,  which 
it  was  not  in  his  power  to  prevent,  a  slice  or  even  the  whole 
of  his  laud  had  been  registered  in  the  name  of  somebody  else, 
and  was  entirely  lost  to  him.  Tet  if  the  register  is  not  to  be 
absolute  evidence  of  proprietorship,  it  is  clear  that  some  in- 
vestigation of  title  would  still  be  necessary.  There  is  no  third 
course:  if  you  make  the  register  absolute  evidence  you 
endanger  existing  titles ;  if  you  do  not  make  the  register 
absolute  evidence,  you  continue  the  necessity  for  some  inves- 
tigation of  past  transactions. 

But  though,  in  dealing  with  land,  the  nature  of  the  subject- 
matter  is  such  that,  as  I  have  endeavoured  to  show,  we  cannot 
provide  properly  for  the  safety  of  each  existing  owner, 
without  throwing  on  each  intending  purchaser  the  onus  of 
seeing  that  his  vendor  has  title  to  the  land  proposed  to  be  soH 
yet  our  efforts  may  be  directed  to  simplifying  that  title ;  and 
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this  brings  me  to  the  consideration  of  the  two  specialities  ia 
the  oonstitation  of  the  title  to  stock  which  are  not  wholly 
inapplicable  to  land. 

The  first  of  these,  which  absolves  the  Bank  from  noticiD^ 
any  person  besides  the  owner  named  in  its  own  books,  naay  be 
wholly  applied  to  land,  though  in  a  different  form.      The 
principle,  as  applied  to  land,  would  not  be  new.     It  is  at 
present  acted  upon  every  day  where  property  is  settled  by 
way  of  trust  for  sale,  or  is  settled  in  strict  settlement,  subject 
to  a  power  of  sale  in  trustees,  or  is  mortgaged  with  a  power  of 
sale  in  the  mortgagee,     f^or  all  the  purposes  of  sale  the  trustees 
or  mortgagees  are  in  the  position  of  absolute  owners.     The 
rights  of  the  beneficiaries  are  (o  the  proceeds  of  the  sale  only. 
There  is  no  reason  why  this  principle  should  not  be  extended, 
and  why  every  person  in  whom  an  estate,  whether  legal  or 
equitable,  is  vested  as  trustee  or  mortgagee,  or  in  any  other 
character,  should  not  be  deemed  to  have  an  absolute  power  of 
disposition,  not  merely  for  the  purpose  of  sale,  but  for  all  pur- 
poses, and  as  against  all  persons  with  respect  to  whom  his 
estate  is  paramount.    That  there  may  be  at  one  time,  and  of 
the  same  land,  several  persons  with  this  absolute  power  of 
disposition,  is  no  objection.    There  would  be  no  clashing  of 
interests,  as  may  be  seen  at  present  in  the  case  of  several 
successive  mortgagees,  each  having  a  power  of  sale. 

The  second  speciality  above  stated — namely,  that  which 
permits  only  the  absolute  ownership  to  appear  on  the  Bank 
books — can  also  be  applied  to  land,  not  wholly,  but  with 
certain  modifications.  At  present,  a  purchaser  of  land  is 
hampered  by  having  to  obtain  evidence  of  such  matters  as  the 
determination  or  failure  of  issue  entitled  under  entaUs,  the 
deaths  of  persons  having  estates  for  life,  or  the  number  or 
absence  of  children  to  whom  certain  estates  are  given.  There 
is  no  reason  why,  without  absolutely  taking  away  the  power 
to  make  such  gifts,  they  should  not  in  the  case  of  land,  as 
in  the  case  of  stock,  be  withdrawn  from  the  consideration  of 
purchasers.  It  seems,  however,  absolutely  necessary  that 
there  should  in  the  case  of  land  be  some  kind  of  ownership 
besides  that  of  the  purely  beneficial  proprietor.    Land,  unlike 
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stock)  is  tlie  subject  of  occupation  as  distinct  from  ownership. 
This  occupation  is  for  the  most  part  under  leases  for  years, 
M*hich  for  this  purpose  might  be  left  still  in  operation,  and  if 
left  in  operation  for  one  purpose,  they  might  for  the  present 
be  left  in  operation  for  all  purposes,  till  experience  should 
teach  us  how  to  limit  their  creation  still  further.  On  the 
other  hand,  there  is  no  absolute  necessity  that  the  evidence  of 
title  to  land  should  take  the  form  of  a  register.  In  the  case 
of  stock,  which  is  divisible  into  sums  of  any  amount,  and  is 
not  transferable  by  mere  delivery  of  a  document  such  as  an 
Exchequer  Bill,  the  Government,  who  are  debtors,  must 
almost  of  necessity  keep  some  record  of  the  names  of  their 
creditors  and  of  the  sums  due,  if  only  for  the  purpose  of 
knowing  to  whom  to  pay  dividends,  and  this  record  being  kept 
for  one  purpose,  may  usefully  and  properly  be  made  to  answer 
other  purposes.  In  the  case  of  land  it  is  only  necessary  that 
tlie  owner  of  t'O-day  should  be  able  to  produce  evidence  that 
he  has  duly  succeeded  to  the  rights  of  owners  in  times  past. 
This  evidence  may  consist  either  solely  of  an  entry  in  a  public 
register ;  or,  secondly,  of  one  or  more  written  documents  in 
the  possession  of  the  proprietor  for  the  time  being ;  or,  thirdly, 
of  a  compound  of  both.  I  have  endeavoured  to  show  why  an 
entry  in  a  public  register,  without  more,  will  not  produce  the 
same  advantage  in  the  case  of  land  that  is  experienced  in  the 
case  of  stock ;  to  couple  that  entry  with  a  written  document^ 
is  to  establish  a  register  in  the  nature  of  a  register  of  assu- 
rances, which  is  now  universally  condemned  as  causing  needless 
expense  by  increasing  the  quantity  of  evidence ;  and  I  should 
therefore  propose  to  adhere  to  the  existing  practice  of  showing 
title  by  written  documents  only. 

The  consideration,  then,  of  the  two  specialities  in  the  title 
to  stock  which  alone  are  in  any  degree  applicable  to  land^  lead 
to  the  conclusion  that  the  evidence  of  title  to  land  may  be 
reduced  to  a  series  of  documents  operating  as  transfers  of  the 
entirety  of  two  kinds  of  interests — the  interest  for  ever,  and 
the  interest  for  a  term  of  years  absolute.  Beyond  this,  the 
nature  of  the  subject-matter  does  not  permit  us  to  go,  and 
even  convenience  forbids  that  we  should  go  so  far.    We  must 
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somehow  preserve  the  means  of  creating  all  interests  which 
can  now  be  created. 

Mj  proposition  then  is  this — that  after  a  certain  date  no 
person  entitled  to  the  legal  fee-simple,  should  be  allowed  to 
make  any  disposition  thereof  except  to  the  extent  of  the 
whole  fee,  or  for  a  term  of  years  absolute.  I  mean,  besides 
estates  for  life  and  estates  tail,  especially  to  exclude  disposi* 
tions  for  terms  determinable  on  lives,  and  dispositions  by  way 
of  executory  devise,  or  shifting  use,  and  also  all  executory 
bequests  of  terms  of  years.  Bequests  of  terms  of  years  would 
thus  be  put  on  the  same  footing  aa  assignments  inter  vivas^ 
under  which  a  term  cannot  even  now  be  made  (except  as  to 
the  equitable  interest)  to  shift  on  a  future  event  I  do  not 
suggest  in  the  first  instance  that  under*leases  and  sub-demises 
should  be  prohibited,  though  after  a  time  experience  might 
show  that  these  could  be  safely  restricted  to  some  extent 
Terms  of  years  absolute  will  never  exist  to  any  great  extent 
without  an  adequate  object,  such  as  arises  in  the  case  of 
building  ground ;  and  the  satisfied  Terms  Act  prevents  their 
remaining  in  existence  when  they  have  ceased  to  be  necessary. 
Moreover,  terms  for  years  absolute  are  not  so  troublesome  to 
the  purchaser  as  estates  for  life  and  estates  tail  They  expire 
on  a  fixed  day,  which  can  be  at  once  ascertained  from  the 
deed  of  demise.  On  the  other  hand,  the  expiration  or  failure 
of  an  estate  for  life  or  an  estate  tail  has  to  be  determined  by 
evidence,  often  of  a  doubtful  kind.  The  object  I  have  in  view 
is,  that  a  purchaser  should  never  have  to  resort  to  any  other 
evidence  than  a  written  document  of  title,  except  where  a  fee 
or  a  term  determines  under  a  power  of  re-entry.  This  excep- 
tion would,  I  think,  create  no  difficulty.  It  would  be  necessary, 
as  we  must  provide  for  determining  leases  on  non-payment  of 
rent  or  breach  of  covenant;  and  in  some  parts  of  England  it  is 
ci^stomary  to  make  grants  in  fee  determinable  in  like  manner, 
by  re-entry  for  condition  broken,  and  our  existing  law  as  to 
mortgages  has  its  origin  in  such  grants. 

It  would  be  necessary,  also,  that  mines  and  easement^ 
and  perhaps  rent-charges,  should  be  allowed  to  be  granted 
separately  from  the  land,  but  still  only  for  an  estate  in  fee  or 
for  years  absolute,  which  would  answer  all  practical  purposes. 
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It  will  be  observed  that  my  proposition  only  extends  to  pre- 
vent the  cutting  np  of  the  legal  fee  into  estates  for  life  and 
estates  tail.  Those  estates  would,  therefore,  still  remain 
capable  of  being  created  by  way  of  trust. 

The  amount  of  existing  law,  and  that  of  the  most  perplex- 
ing kind,  which  would  thus  be  rendered  obsolete,  would  be 
immense,  including  by  far  the  greater  portion  of  Fearne's 
Treatise  on  Contingent  Remainders,  nearly  the  whole  of  the 
law  of  uses,  and  many  questions  on  powers ;  vesting  orders 
by  the  Court  of  Chancery  woiild  rarely  be  required,  and 
inroads  would  be  made  on  other  bmnches  of  the  law.  There 
would,  no  doubt,  be  diflSculty  in  dealing  with  dispositions  by 
will  The  remedy  for  this  is  the  plan  so  often  proposed — 
namely,  to  constitute  a  real  representative  for  land»  with  all 
the  same  powers  as  the  executor  now  has  in  the  case  of  lease- 
holds ;  but  care  should  be  taken  that  no  new  principles  were 
introduced,  by  giving  the  real  representative  any  but  those 
well-understood  powers  whiph  now  attach  to  the  office  of 
personal  representative. 

By  adopting,  then,  these  three  proposals — namely, 

First. — ^That  the  legal  fee  should  not  be  cut  up  into  lesser 
estates  of  freehold,  or  into  estates  for  years  determinable  on 
lives: 

Secondly. — That,  as  regards  a  hona-fide  purchaser,  every 
person  should  be  deemed  to  have  an  absolute  power  of  disposi- 
tion over  every  estate,  legal  or  equitable,  vested  in  him  : 

Thirdly. — ^That  a  real  representative  be  constituted : 

Abstracts  of  title  would  very  soon  be  reduced  to  a  series  of 
short  deeds  of  conveyance  of  a  fee,  or  of  a  term,  from  one 
person  to  another,  which  would  contain  no  recitals,  and  on 
which  questions  of  construction  could  scarcely  ever  arise.  I 
shall  presently  give  instances  of  the  working  of  this  system. 

It  will  have  been  observed  that,  in  proposing  to  annex 
to  all  estates  an  absolute  power  of  disposition,  I  have  been 
careful  to  confine  myself  to  the  case  of  a  disposition  in 
favour  of  a  bond  fide  purchaser.  In  this  respect  I  adhere  to 
existing  principles.  If  a  trustee  should  now  sell  and  transfer 
stock  to  a  purchaser,  who  knows  that  the  sale  is  improper  and 
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contrary  to  the  duty  of  the  trastee,  that  purchasery  though  be 
becomes  legal  owner,  gains  no  title  in  equity  to  the  stock,  bat 
would  be  held  a  trustee  of  it.  Though  it  might  be  of  advan- 
tage to  abolish  constructive  notice,  yet  it  seems  going  a  long 
way  to  say,  that  a  party  knowingly  assisting  in  a  wrong  act 
should  thereby  gain  a  title.  But  the  Lord  Chancellor's  Bill 
does  go  to  this  length.  The  lOlst  section  provides  that  a 
purchaser  for  value  shall  be  unafifected,  not  merely  by  an 
unregistered  document,  but  by  an  unregistered  ^^fact."  It  is 
true  that  section  125  makes  a  fraudulent  act  void,  except  as 
against  a  purchaser  without  notice.  But  as  every  parchaeer 
is  by  section  101  a  purchaser  without  notice  of  what  does  not 
appear  on  the  register,  section  125  must  be  construed  to  apply 
solely  to  notice  of  what  does  appear  on  the  register  (a). 

The  plan  which  I  propose  would  not  necessarily  require 
any  such  alteration  of  the  law  of  notice  as  that  proposed  by 
the  Lord  Chancellor.  Every  estate  in  fee  would  merely  carry 
with  it  an  implied  power  of  disposition,  and  there  would  be  no 
more  diflScuIty  in  the  exercise  of  such  an  implied  power  than 
there  is  at  present  of  an  express  power  ;  the  purchaser  would 
have  a  right  to  assume,  unless  ha  knew  to  the  contrary,  that 
the  power  was  about  to  ba  exercised  hong.  fide. 

I  now  proceed  to  answer  some  of  the  more  obvious  objec- 
tions to  the  proposals  I  have  made,  and  to  show  by  example 
how  such  proposals  would  work  in  practice. 

It  will  )je  said  that,  as  the  legal  estate  is  not  allowed  to  be 
parcelled  out  into  estates  for  life  and  estates  tail,  it  will  be 
necessary  in  every  settlement  to  vest  the  fee  in  trustees,  and 
create  these  estates  by  way  of  trust ;  and  thf^t  no  landowner 
will  like  to  be  thus  hampered  by  the  necessity  of  obtaining  the 
concurrence  of  his  trustees  in  leases  and  other  arrangements. 
This  amounts  to  saying  that  the  landowner  is  not  willing  to 
buy  simplicity  of  title  if  he  has  to  pay  a  price  for  it.  That 
price,  however,  would  be  very  small.  At  present,  leaseholds 
and  copyholds,  when  put  in  strict  settlement  along  with  free* 

(a)  Sect.  Ipl  was  omitted  from  tlie  Bill  as  it  came  do^rn  from  tbe  Hoiiae 
of  Lords,  and  as  nothing  more  was  inserted  to  compel  entry  of  every  doca- 
ment  on  the  Register,  it  follows  that  a  title  taken  in  reliance  on  the 
Register  may  be  defeated  by  an  nnregistered  assarance. 
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holds,  are  osaallj  vested  in  trustees,  the  beneficial  owners 
having  merely  an  equitable  interest.  This  is  never  looked 
upon  as  a  great  inconvenience.  Moreover,  the  fee-simple  of 
many  settled  estates  is  in  mortgage,  yet  the  beneficial  owner, 
except  in  very  special  cases,  as,  for  instance,  building  ground, 
deals  with  the  estate  as  if  no  mortgage  existed.  However, 
assuming  that  the  necessity  of  vesting  the  legal  estate  in 
trustees  is  a  substantial  cause  of  objection,  a  remedy  is  easily 
found,  always  remembering  that  a  reduction  in  the  price 
paid  involves  a  corresponding  reduction  in  the  benefit  bought. 
The  necessity  for  a  trustee  arises  solely  where  the  ownership 
is  limited,  as  where  the  estate  is  settled  on  a  life-tenant,  and 
after  his  death  on  his  children.  In  these  cases  a  power  of 
leasing  for  limited  periods,  and  sundry  other  powers,  are  given 
to  the  life-tenant,  and  a  power  of  sale  and  exchange  to  trustees, 
with  his  consent ;  the  intervention  of  a  trustee  being  required 
to  prevent  any  disposition  of  the  land  otherwise  than  in 
accordance  with  the  settlement.  This  may  be  provided  for, 
by  permitting  every  conveyance  in  fee  to  be  made  subject  to  a 
condition,  that  every  disposition  by  the  grantee  thereunder 
during  his  life,  except  leases  of  a  specified  kind,  should  be 
void  if  made  without  the  consent  of  specified  persons ;  but  to 
keep  the  title  simple,  these  specified  persons  should  be  persons 
in  €886,  or  their  substitutes,  who  would  be  the  trustees  of  the 
settlement  The  life-tenant  would  be  the  grantee.  The 
estate  would  be  conveyed  in  fee  to  the  life-tenant,  subject  to 
the  condition  that  any  alienation  by  him,  other  than  a  lease  of 
the  specified  kind,  should  be  void  if  u.ade  without  consent  of 
the  persons  named,  or  their  substitutes — that  is,  the  trustees. 
This  condition  would  effectually  protect  the  remainderrman. 
By  a  separate  deed  the  life-tenant  would  declare  that  he, 
his  real  representatives  and  assigns,  should  stand  seised  of 
the  land  in  trust  for  himself  for  life,  with  the  proper  re- 
mainders over.  On  the  death  of  the  life>tenant,  the  land 
would  pass  to  his  real  representative ;  and  as  I  propose  that, 
for  the  sake  of  simplicity  of  title,  the  condition  against  aliena- 
tion without  consent  should  only  remain  in  force  during  the 
life  of  the  life-tenant  ^ho  is  the  grantee  of  the  fee,  the  real 
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representative  of  that  grantee,  or  life-tenant,  woald  have  a 
complete  power  of  disposition ;  but  still  such  representative 
would  be  bound,  at  his  own  peril,  to  make  a  proper  disposition, 
just  as  the  executor  of  a  surviving  trustee  is  now  bound,  at  his 
peril,  to  make  a  proper  transfer  of  the  stock  of  his  testator 
held  in  trust  If  the  next  beneficial  owner  were  a  tenant  in 
tail,  the  real  representative  would  refuse  to  convey  till  the  estate 
tail  was  barred  and  converted  into  a  fee.  If  the  next  bene- 
ficial owner  were  a  life-tenant,  the  real  representative  would 
convey  to  him,  subject  to  the  like  condition  as  before — 
namely,  that  any  disposition  by  such  second  life-tenant  should 
be  void,  if  made  without  consent  of  specified  persons,  being 
the  trustees  of  the  settlement.  The  onus  would,  of  course,  be 
thrown  on  the  real  representative  of  the  first  grantee  and  life- 
tenant,  of  seeing  that  the  persons  named  to  consent  were  the 
duly  appointed  trustees  of  the  settlement  This  onus  is,  at 
present,  thrown  on  all  trustees  of  stock,  where  they  transfer  to 
other  trustees,  and  not  to  the  beneficial  owner. 

The  result  of  the  foregoing  machinery  would  be,  that  a  life- 
tenant  under  a  strict  settlement,  instead  of  having,  as  at 
present,  an  estate  commensurate  with  his  life,  wpuld  have  the 
legal  fee,  but  could  not  dispose  of  it  except  with  the  consent 
of  his  trustees.  But  he  and  they  together  could  dispose  of  it ; 
and  then  all  the  limitations  of  the  beneficial  ownership  would 
thenceforth  cease  to  affect  the  land,  just  as  at  present  happens 
when  trustees  sell  under  a  power ;  but  with  this  additional 
advantage,  that  not  only  in  the  case  of  a  sale  during  the  sub- 
sistence of  the  settlement,  but  in  all  other  cases,  the  limitations 
of  the  beneficial  ownership  would  be  kept  off  the  title,  and  in 
no  case  could  a  purchaser  at  any  time  have  to  see  that  the 
estates  for  life  had  determined,  or  that  the  estates  tail  had 
failed  or  been  barred. 

The  appointment  of  substitutes  to  consent  to  a  disposition 
by  the  life-tenant  and  grantee  of  the  fee,  would  be  most  con- 
veniently made  by  a  Judge  at  chambers,  who  would  first  have 
to  be  satisfied  that  they  had  been  duly  appointed  trustees  of 
the  settlement ;  for  which  purpose  the  production  to  him  of  the 
deed  of  appointment,  with  evidence  of  the  death  of  the  pre- 
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vious  truatee,  when  the  vacancy  was  caused  by  death,  would 
be  quite  sufficient.  The  form  of  substitution  might  be  by  a 
memorandum  indorsed  on  the  grant  of  the  fee  to  the  life- 
tenant,  and  signed  by  the  judge,  stating  simply  that  A.  B.  had 
been  substituted  for  the  within-mentioned  X.  Y.,  by  order  dated 
and  filed  on  a  day  named,  and  a  purchaser  should  be  absolved 
from  looking  beyond  this  memorandum.  Of  course  the  settlor 
himself  miglit  be  allowed  to  name  substitutes,  but  this  would 
materially  detract  from  the  simplicity  of  title  ;  for  it  is  clear 
that  the  life-tenant  ought  not  to  be  empowered  of  his  own  will 
to  displace  an  existing  trustee ;  and,  if  we  do  not  give  him  this 
power,  then  we  immediately  throw  on  the  purchaser  the  onus 
of  seeing  that  a  former  trustee  has  duly  ceased  to  be  such. 
In  case  of  the  death,  for  instance,  of  a  trustee,  we  oblige  the 
purchaser  to  obtain  evidence  of  that  fact.  Still,  if  resort  to  a 
court  is  objected  to,  concession  to  the  objection  is  not  fatal  to 
my  scheme,  but  only  renders  it  less  effective.  The  several 
portions  of  the  scheme  are  totally  independent  of  each  other. 

It  is  true  there  would  still  remain  the  objection,  that  a 
tenant  for  life  could  not  make  a  legal  mortgage  of  his  life 
estate,  since  he  could  not  grant  an  estate  for  life  or  for  years 
determinable  on  his  life,  and,  without  consent  of  his  trustees^ 
could  create  no  estate  for  years  absolute  except  a  lease  of  the 
permitted  kind.  But  he  could  mortgage  his  life  estate  in 
equity,  and  deposit  the  title-deeds  of  the  fee,  which  would 
answer  all  practical  purposes.  I  consider  this  objection,  there- 
fore, scarcely  worth  notice ;  but  still  it  might,  if  desired,  be 
met  by  providing  that  the  mortgagee  of  the  equitable  life 
estate  and  his  assigns  should,  under  a  power  of  attorney  from 
the  mortgagor  (which  might  be  contained  in  the  mortgage 
deed),  have  the  right  to  recover  at  law  rents  which  the  mort- 
gagor himself  could  have  recovered,  and  also  the  right  to 
enter  into  possession,  but  these  rights  to  exist  only  so  long  as 
the  mortgagee  and  attorney  had  possession  of  the  last  preceding 
deed  of  conveyance  of  the  fee  to  the  mortgagor.  The  object 
of  requiring  that  deed  to  be  in  the  attorney's  possession  is, 
that  a  purchaser  getting  possession  of  all  the  (itle-deedtt,  in- 
^liiding  that  last  deed,  would  be  certain  that  ho  was  unaffected 
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by  any  existing  and  undlsclofied  power  of  attorney.  The 
power,  when  disannexed  from  the  last  preceding  convejancey 
would  be  harmless ;  thus  no  complication  of  the  purchaser  s 
title  would  result  from  the  mortgaga 

I  am  not  aware  that,  as  regards  mortgage  transactiODS 
affecting  the  whole  fee,  the  plan  I  propose  is  open  to  any 
objections.    All  such  mortgages  would  stand  on  precisely  the 
same  footing  as  at  present     The  first  mortgagee  would  hare 
the  legal  fee,  and  the  subsequent  mortgagees  and  mortgagor 
would  be  no  worse  or  better  off  than  at  present    A  sale  by  the 
first  mortgagee  would  clear  off  from  the  subsequent  title  the 
second  and  all  other  mortgages,  as  happens  now  where  the 
first  mortgagee  sells  under  his  power.    So  a  sale  by  a  second 
mortgagee  would,  as  at  present,  clear  off  from  the  title  the 
third  and  all  subsequent  mortgages ;  but  there  would  be  this 
further  advantage,  that  at  present  the  mortgage  under  which 
the  sale  is  made,  and  all  prior  mortgages,  remain  on  the  title, 
while  under  the  proposed  scheme  no  mortgage  except  the  first 
could  ever  ultimately  remain  on  the  title ;  for  the  purchaser 
from  the  second  mortgagee  would,  on  redeeming  the  first 
mortgage,  come  in  under  the  paramount  title  conferred  by  the 
absolute  power  of  disposition  annexed  to  the  estate  of  that  first 
mortgagee,  and,  for  the  purpose  of  showing  title,  no  subsequent 
resort  need  be  had  to  the  second  mortgage  under  which  the 
beneficial  ownership  was  first  derived. 

Again,  it  will  probably  be  objected,  that  merely  to  absolve 
the  purchaser  from  ascertaining  any  more  than  that  his  vendor 
has  a  fee,  is  only  to  transfer  to  that  vendor  the  onus  of  in- 
vestigating the  title  which  remains  in  the  background.  This 
objection  does  not  take  in  the  whole  case.  The  title  in  the 
background  must  always  at  present  be  investigated  on  behalf 
of  the  vendor,  with  a  view  to  the  preparation  of  the  conditions 
of  sale,  and  the  distribution  of  the  purchase-money.  Under 
the  proposed  scheme  the  vendor  would  only  make  the  same 
investigation,  so  that  no  new  expense  would  be  thrown  upon 
him ;  while  the  re-investigation  by  the  purchaser  in  some  cases 
of  a  portion  of  the  same  title,  and  in  other  cases  of  the  whole 
of  the  same  title,  and  all  future  similar  investigations  by 
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Bttbseqnent  purchasers,  woald  be  saved.  And  it  must  be 
remembered  that  it  is  the  investigation  by  the  purchaser  that 
involves  the  greatest  expense.  A  trustee  is  in  nearly  all  cases 
a  friend  or  relation,  and  cognisant  of  the  facts,  and  only 
requires  that  the  law  be  applied  to  those  facts  in  order  to 
enable  him  to  act  safely ;  but  a  purchaser  is  a  stranger,  and 
requires  evidence  of  the  facts  themselves.    - 

It  may  be  objected,  also,  that  the  amount  of  law  to  be  swept 
away  is  small — that  the  principles  discussed  in  Mr.  Feame's 
book  and  the  law  of  uses,  are  well  settled  and  create  no  diffi- 
culty. But  principles,  however  well  established,  still  give 
rise  to  dispute  as  to  their  application.  No  principle  can  be 
considered  as  better  established  than  that  known  as  ^'  the  rule 
in  Shelley's  case  ;"  yet  in  Coape  v.  Arnold,  4  De  G.,  M.,  &  G., 
589,  its  application  was  disputed.  Instances  occur  in  which 
the  mere  circumstance  whether  the  legal  estate  is  given  direct 
to  the  beneficiaries,  or  through  the  medium  of  a  trustee,  or  is 
in  mortgage,  may  totally  alter  the  complexion  of  the  gift  (I 
may  refer  to  Jones  v.  Hancock,  4  Dow.,  145,  and  Feeling  v. 
Allen,  12  M.  &  W.,  279)  ;  and  the  rights  of  a  purchaser  may 
depend  on  the  pure  point  of  form,  whether  he  takes  his  con- 
veyance under  a  power  operating  through  the  Statute  of  Uses, 
or  a  power  exercised  in  connection  with  an  estate  in  a  trustee. 
{See  Cockerell  v.  Cholmely,  1  Clark  &  Fin.,  60.  That  particular 
case  has  been  remedied  by  statute,  but  the  principle  is  still 
applicable  in  other  cases.)  These  are  the  points  in  which  our 
law  is  really  deserving  of  reproach. 

Finally,  I  do  not  say  that  the  scheme  which  I  suggest  is 
free  from  difficulties.  What  amendment  of  the  law  is?  But 
I  think  it  deserves  consideration  on  the  following  grounds : — 

1.  That  it  would  abolish  a  great  mass  of  law. 

2.  That  no  new  court,  or  species  of  proprietorship  or  prin- 
ciple, would  be  introduced,  while  all  existing  modes  of  devolu- 
tion of  the  beneficial  interest  in  land  would  be  retained* 

3.  That  the  danger  would  be  avoided  which  must  necessarily 
result  from  making  security  of  title  depend,  not  on  the 
vigilance  or  care  of  the  purchaser  or  proprietor,  but  upon 
government  officials,  not  too  well  paid  considering  their 
responsibility. 
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4  That  the  seheme  is  capable  of  an  indefinite  amount  of  modi* 
fioation  tending  in  any  desired  direction,  and,  once  introduced, 
may  be  afterwards  added  to  and  improved,  from  time  to  time, 
as  experience  may  show  to  be  necessary;  and,  in  particular, 
admits  of  the  establishment  of  any  system  of  caveats  or  inhibi- 
tions, should  any  sucb  system  be  thought  neeessaiy  for  the 
protection  of  all  persons  interested. 

5.  The  whole  scheme  might  be  comprised  in  a  bill  less  than 
one  half  of  the  length  of  the  shortest  of  the  six  Land  Bills  now 
before  the  House  of  Lords. 

I  have  purposely  avoided  the  question  as  to  how  existing 
titles  are  to  be  cleared.  The  plan  I  have  proposed  would  pro- 
bably render  the  majority  of  titles  quite  simple  in  twenty*fi^ 
years.  In  the  mean  time,  they  would  be  improving.  If  this 
is  not  considered  sufficient,  the  only  alternative  seems  to  be  the 
establishment  of  a  court  similar  to  the  Irish  Encumbered 
Estates  Court 

The  general  public  no  doubt  wish  for  a  grand  and  oompro- 
hensive  scheme,  abolishing  what  they  consider  the  enormities 
of  the  existing  real  property  law.  Even  supposing  (what  I 
am  not  prepared  to  admit)  that  these  enormities  are  great,  it 
still  requires  consideration,  whether  the  unknown  evils  of  adJ 
substituted  system  may  not  grow  to  be  more  intolerable  than 
the  known  evils  of  the  existing  system.  In  political  matters 
experience  has  shown  that  this  is  generally  the  result  of  newly^ 
established  systems.  Those  institutions  on  which  we  pride 
ourselves,  have  been  brought  to  their  present  efficient  state  by 
time  and  amendments,  and  are  not  the  result  of  overthrow  and 
reconstruction.  Why  should  we  cease  to  follow  a  tried  and 
safe  course  of  action,  when  we  come  to  deal  with  real  property 
law? 
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XXVIIL— ON  THE  PRESENT  STATE  OP  INTERNA- 
TIONAL JURISPRUDENCE.— Part  IL  By  PROFES- 
SOR KATCHENOWSKY. 

(Read  5th  May^  1862.     S€€  Part  /.,  at  p.  99  of  this  volume.) 

Is  the  first  part  of  this  paper  I  tried  to  refute  the  erroneous 
opinions  of  sceptics  about  international  law^  and  to  prove,  by 
reasoning  and  facts,  its  real  existence  and  authority.  I  have 
now  another  task  to  perform.  I  come  to  the  principal  subject 
of  our  discussion;  namely,  to  the  question — Is  international 
jurisprudence  much  improved  and  extended  in  Europe  at  the 
present  time?  In  answering  this  important  questioui  I  will 
rely  chiefly  on  my  personal  observations.  It  is  not  unknown  to 
your  Society,  that  I  visited  many  countries  of  Europe  with  the 
special  view  of  ascertaining  the  progress  of  international  juris- 
prudence. The  results  of  this  long  excursion,  unsatisfactory  as 
they  may  appear,  I  feel  it  my  duty  to  submit  to  your  impartial 
judgment  It  will  afford  me  great  pleasure  if  you  find  in  them 
new  matter  for  thought.  But  you  must  not  suppose  that  I 
exaggerate  the  value  of  my  own  researches  and  impressions. 
Facts  collected  even  by  the  most  conscientious  traveller  have 
but  a  fragmentary  character.  -The  progress  of  any  branch  of 
human  knowledge  cannot  be  rightly  appreciated  without  the 
careful  study  of  the  best  works  written  upon  it  You  will,  then, 
kindly  allow  me  to  add  here  some  critical  remarks  concerning 
the  literature  of  international  jurisprudence. 

I  will  speak  first  of  Germany,  where  I  expected  to  find 
international  law  more  successfully  cultivated  than  elsewhere. 
My  expectations,  I  am  sorry  to  say,  were  but  partially  true. 
The  Germans  themselves  are  not  satisfied  with  the  present  state 
of  this  branch  of  knowledge  in  their  country.  The  most  impar-^ 
tial  of  them  say  unanimously,  that  the  study  of  international 
law  has  rather  declined  than  improved  during  the  last  thirty 
years,  with  the  exception  of  Berlin,  Heidelberg,  and  Vienna, 
where  it  is  still  flourishing.  Formerly,  some  of  the  German 
universities  were  reputed  to  be  the  best  diplomatic  schools  in 
Europe.    At  the  present  time^  there  are  few  professors  in  them 
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seriously  inclined  to  cultiyate  international  jurisprudence.  Even 
those  who  write  occasionally  books  and  pamphlets  on  it,  are  for 
the  most  part  engaged  in  the  special  study  of  some  other  branch 
of  law.  In  fact^  the  great  impulse  given  to  the  cultivation  of 
diplomatic  knowledge  by  Professor  Martens  of  Gottingen  has 
subsided,  and  is  followed  by  a  retrograde  movement  Lectures 
on  international  law  have  gradually  ceased  to  attract  the  atten* 
tion  of  students.  Looking  on  it  as  jurisprudence  of  secondary 
value,  they  have  left  it  for  Roman  law,  or  turned  their  attention 
to  criminal  jurisprudence.  This  general  neglect  of  diplomatic 
education  is  easily  explained,  if  we  take  into  consideration  the 
present  state  of  the  diplomatic  service  in  Germany  and  some 
other  countries  of  Europe.  Patronage  still  reigns  there  to  the 
exclusion  of  merit.  Even  subordinate  diplomatic  posts  (as 
secretary  of  legation^  atiach4^  &c.)  are  distributed  generally 
among  the  members  of  the  aristocracy ;  a  young  man  of  the 
middle  class  can  hardly  enter  the  fashionable  and  exclusive 
circle  of  the  Ministry  of  Foreign  Affairs ;  he  must  have  extra- 
ordinary talents,  and  the  most  powerful  protection,  in  order  to 
rise  there  to  any  distinction.  In  short,  diplomacy  is  an  un- 
grateful vocation  for  a  German  university  man  to  enlist  in,  and 
he  acts  very  prudently  in  preparing  himself  for  the  bar,  or  for 
any  other  branch  of  public  service,  in  the  hope  of  further 
advancement. 

With  all  my  deference  for  the  erudition  of  German  professors, 
I  must  say  also  that  their  lectures  on  international  law  contain 
but  elementary  principles.  They  are  for  the  most  part  devoid 
of  practical  illustration,  and  by  this  alone  lose  much  of  their 
utility.  The  academical  youth  of  our  present  age  is  little 
inclined  to  abstract  researches.  Modern  students  of  politics 
feel  a  very  natural  aversion  to  mere  philosophical  speculations. 
The  questions  occurring  between  different  states  and  govern- 
ments are  questions  of  life,  not  of  pure  reason.  International 
law,  considered  as  theoretical  knowledge,  has  little  value.  If  it 
does  not  serve  for  practical  purposes,  it  serves  almost  for  nothing. 
The  time  of  its  scholastic  construction  is  gone  for  ever.  A 
publicist  of  the  nineteenth  century  has  nothing  to  do  with  the 
method  of  Grotius  or  of  Pufendorf.     State  papers  should  be  the 
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principal  sabject  of  hifl  study.  It  is  useless  to  stir  the  dust  of 
forgotten  dissertations.  I  am  happy  to  say  that  the  best  of  the 
German  professors  had  already  left  the  traditions  of  their  prede- 
cessors, long  before  any  body  dared  openly  to  condemn  the  old 
school  of  international  law.  Our  lamented  member  Dr.  Wurm 
was,  as  you  know,  one  of  the  greatest  defenders  of  the  practical 
method  in  this  branch  of  jurisprudence.  In  the  university  of 
Heidelberg,  Dr.  Macquardsen  belongs  to  this  class  of  publicists- 
The  same  can  be  said  of  Dr.  Neumann,  professor  in  the  uni- 
versity of  Vienna.  As  I  have  not  visited  all  the  (German 
universities,  it  is  possible  that  I  may  have  omitted  here  the 
name  of  some  other  public  teacher  unknown  to  me.  But,  as 
far  as  I  am  able  to  judge,  by  my  own  observation  and  from 
general  opinion,  the  decay  of  diplomatic  studies  in  the  German 
universities  is  considered  as  a  general  fact. 

The  indifference  to  international  jurisprudence  is  visible  not 
only  in  the  lecture-rooms,  but  also  in  the  literature  of  Germany. 
From  the  middle  of  the  eighteenth  century  up  to  the  epoch  of 
the  congress  of  Vienna,  the  activity  of  the  Crerman  mind  in  this 
branch  of  knowledge  was  very  great  indeed.  It  appears  to  the 
best  advantage  in  the  stupendous  works  of  both  Mosers,  father 
and  son,  in  the  instructive  volumes  of  Giinter,  and  in  many 
other  publications.  To  them  succeeded  Martens,  with  his 
numerous  followers.  At  the  present  time,  on  the  contrary,  a 
German  school  seems  hardly  to  exist.  During  the  last  thirty 
years,  few  general  works  on  international  law  have  been  pub- 
lished in  that  country.  Even  dissertations  (or,  as  they  arb 
called  there,  monographs)  do  not  appear  as  often  as  formerly. 
The  chief,  if  not  the  only,  peculiarity  of  the  international  jurists 
of  modem  Germany  is  their  mutual  independence.  None  of 
them  is  acknowledged  as  the  founder  of  a  new  scientific  dynasty ; 
every  body  is  inspired  by  ideas  of  his  own,  or  by  his  philoso- 
phical creed,  rejected  of  course  by  others.  Neither  Savigny 
nor  Gans,  by  whose  controversy  on  juridical  methods  the  Ger- 
man scholars  were  divided  about  thirty  years  ago,  has  left  any 
disciples  in  international  law.  Its  living  expounders  have  no 
eommon  teacher,  and  have  forgotten  old  traditions.  It  is  diffi- 
cult to  find  between  them  any  connection  or  approximation  of 
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views  and  priacipleB ;  and  still  more  difficult  to  fonii  a  eonjectors 
aa  to  the  faturo.  In  shorty  the  actual  state  of  international 
jurisprudence  in  Germany  is  less  satisfiMstor/  than  could  be 
imagined.  The  school  of  Martens  has  ceased  to  exists  but  is 
not  superseded  by  a  new  one ;  old  methods  are  abandoned  as 
erroneous,  but  in  their  place  reigns  confiosion. 

The  best  elementary  work  on  international  law  published 
during  the  last  twenty  years  is,  undoubtedly^  that  of  Hefft^, 
professor  at  Berlin.  It  was  undertaken  in  concert  with  Gans, 
but  finished  principally  by  Heffter  himself.  The  double  origin 
of  this  work  can  be  traced  in  its  features :  they  bear  the  im- 
press of  philosophical  ideas  belonging  to  the  great  disciple  of 
H^l,  and  at  the  same  time  reflect  the  image  of  another  mind. 
Hence  the  eclectic  character  of  the  book.  But,  if  it  wants 
unity,  it  abounds  in  good  details.  Here  the  great  merits  irf*  the 
learned  author  cannot  be  contested.  Unfortunatelyi  he  gives  us 
but  general  principles ;  their  practical  illustration  lies  beyond 
his  scope  and  purpose.  True  to  the  German  character,  Heffler 
appears  to  have  cared  more  for  systematic  regularity  than  for 
the  fulness  of  his  work.  He  gives  much  space  to  abstract 
reasoning,  and  very  little  to  casuistry.  State  papers  and 
memoirs  of  diplomatists  are  seldom,  if  ever,  criticised  by  him ; 
it  seems  as  if  he  were  better  acquainted  with  the  academical 
literature  of  international  law  than  with  its  living  history. 
For  this  reason,  perhaps,  Heffter  will  never  be  an  authority  in 
the  eyes  of  practical  men.  He  is  too  concise,  and  not  clear 
enough,  to  be  understood  and  appreciated  by  the  general  public. 
Yattel  is  still  an  oracle  of  statesmen,  though  lus  scientific  value 
do^s  not  stand  above  mediocrity  (a). 

Heffter's  work  is  the  last  effort  of  German  learning  embracing 
the  whole  of  international  law,  and  having  the  character  of  a 
compendium.  The  book  of  Oppenheim  {System  des  VolkerreMs^ 
1845),  treating  the  same  subject  from  the  point  of  view  of 
elementary  principle,  seems  to  be  greatly  inferior  when  compared 
with  it.  Since  that  time  the  tendencies  of  German  pubUcists 
haye  taken  another  direction.    They  have  declared  war  against 

(a)  The  work  of  Heffter  hu  bad  foar  ediUoiu  in  Germany,  the  lasl  la 
1860 ;  and  baa  lately  been  translated  into'  French.    It  fullj  deserres  to  be 
cUer  known  in  Kngiand. 
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old  methods,  and  tried  to  reconstract  international  jarisprndenoe 
upon  a  new  basis.  This  critical  spirit  gave  the  first  signs  of 
life  about  twenty  years  ago,  and  has  become  more  and  more 
predominant.  Gragem^  a  literary  diplomatist  of  1815,  was  the 
first  man  who  formed  the  opposition  party  against  the  school  of 
Martens  and  his  followers.  His  aphoristical  work,  Kritik  de$ 
VdUerreckts,  though  insignificant,  was  received  by  the  pubUo 
very  favourably.  In  the  essays  of  Fallati,  late  professor  at 
Tubingen,  EQUschner,  Piitter,  and  Kaltenborn,  the  new  tenden- 
cies are  supported  and  promoted.  Whether  this  powerful  party 
will  give  new  life  and  seal  to  international  jurisprudence,  and 
what  wiU  be  its  ultimate  success,  it  is  impossible  yet  to  judge ; 
time  must  show.  What  is  done  by  the  new  publicists  is  very 
promising ;  of  course,  their  aspirations  are  lofty,  and  for  the 
most  part  good ;  but  between  aspirations  and  execution  there  is 
a  wide  difierenoe.  Unfortunately,  the  leaders  of  this  party  do 
not  agree  much  in  their  opinions.  Every  one  of  them  holds 
firmly  to  his  own  programme,  and  rejects  the  amendments  pro* 
posed  by  others.  Their  mutual  polemics  grow  endless,  and 
seem  often  to  be  a  mere  logomachy,  serving  little  to  the  exton-> 
sion  of  our  knowledge  in  international  law.  The  projected 
reforms  in  it  have  rather  a  vague  character,  and  would  bring  but 
scanty  results.  For  instance,  the  merits  of  Ealtenborn's  criticism 
{Eiritik  des  V&lkerrechiSj  1847)  consist,  not  so  much  in  the 
invention  of  a  new  juristic  method,  as  in  the  partial  revision  of 
the  existing  methods.  This  work  is  reputed  to  be  the  best  yet 
produced  by  the  school.  As  to  the  large  book  of  Bulmerincq 
(Die  Systematik  des  Volkerrechis :  Dorpat,  1859),  I  consider  it 
as  perfectly  useless.  The  learned  author  gives  us  nothing  but 
a  repetition  of  what  we  know  already  from  Ompteda  and 
Kaltenborn. 

The  best  path  for  critical  inquiries  in  international  law  was 
opened  by  the  late  Dr.  Wurm.  His  essays,  fragmentary  as  they 
are,  contain  more  precious  gems  of  thought  than  all  the  dis* 
cussions  about  sovereignty  and  the  communion  of  nations  pro- 
moted  by  Piitter,  Kaltenborn,  and  tutti  quanti.  As  to  the 
practical  value  of  Dr.  Wurm's  researches,  it  cannot  be  contested, 
and,  as  far  as  I  know,  has  never  be^n  doubted.    But  you  know 
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more  of  this  talented  pablicist.  I  revert  to  him  only  in  r^nem* 
brance  of  his  senrioes,  and  to  express  my  desire  of  seeing  his 
works  collected  and  reprinted  in  Germany. 

I  cannot  leave  that  country  without  mentioning  the  last  essay 
of  Dr.  Robert  Mohl,  which  enriched  the  subject  of  my  paper 
with  new  truths.  This  eminent  man  contributed  many  useful 
works  to  every  branch  of  political  knowledge,  and  pud,  during 
his  laborious  life,  great  attention  to  international  law  (a).  In 
1860,  appeared  at  Tubingen  the  first  volume  of  his  dissertations 
( Staatsreehtj  Vdlkerreeht  und  Poliiik)^  including  a  new  plan  for 
improving  this  branch  of  jurisprudence.  Robert  Mohl  is  per- 
fectly right  in  saying  that  jurists  have  made  great  omissions  in 
their  systems  of  international  law.  There  are  many  questions  of 
a  social  character  scarcely  known  to  the  reigning  school,  but 
extremely  important  in  practical  life.  The  international  rela- 
tions of  former  centuries  concerned  principally  governments, 
and  but  in  an  indirect  way  individuals.  We  live,  on  the  con- 
trary, in  a  period  of  universal  contact.  The  communications 
between  the  different  countries  of  Europe  grow  more  and  more 
frequent  and  easy.  The  time  is  approaching  when  the  dviUsed 
world  wlU  form  one  indivisible  community.  The  interests  of 
this  new  society  should  be  protected  and  defended  every  where. 
It  is  impossible  to  regulate  them  by  following  old  precedents. 
When  all  the  conditions  of  life  are  subjected  to  such  a  change, 
when  human  activity  is  so  prodigiously  extended,  new  principles 
of  law  must  be  sought,  and  necessarily  will  be  found,  in  universal 
justice.  In  bringing  to  light  the  existence  of  international 
society  in  Europe,  Robert  Mohl  opens  a  large  field  of  inquiry. 
In  his  opinion  the  international  law  of  the  future  should  embrace 
the  domain  of  private  law,  and  reform  many  institutions  of  it 
Its  actual  state  is  more  suited  to  the  restriction  than  to  the  ex- 
tension of  human  intercourse.  Under  the  infiuence  of  an  exclu- 
sive spirit,  intellectual,  commercial,  and  other  relations  are  left, 
without  sufficient  protection,  to  the  free  will  of  individuals  and 
companies.  Even  contracts,  when  concluded  between  the  sub- 
jects of  different  states,  are  not  sufficiently  enforced. 

(a)  In  the  first  Tolume  of  his  HUtwy  of  PoUtioal  KncwUthe,  we  find  a 
treatise  on  the  literature  of  international  law.  He  published  ako  an 
interesting  essay  on  tbe  extradition  of  criminals  (Aiybf^hiJ, 
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In  agreeing  with  Dr.  Robert  Mohl,  I  am  happy  to  saj  that 
his  honest  desires  find  great  support  in  public  opinion.  The 
present  age  is  not  indifferent  to  the  interests  of  general  ciyilisation. 
The  necessity  of  fixed  and  uniform  rules  for  private  inter- 
national law  is  much  felt  in  Europe,  and  expressed  by  some 
distinguished  jurists.  Some  reforms  in  it  are  already  projected, 
and  seem  likely  to  be  realised  in  a  short  time.  Insurance, 
patents,  trade  marks,  copyright,  bankruptcy,  remain  among  the 
subjects  to  be  regulated  for  the  common  benefit  of  all  nations. 
May  this  new  cosmopolitan  tendency  bring  forth  good  results 
for  present  and  future  generations  ! 

I  conclude  here  my  account  of  Germany,  and  come  to  Belgium. 
I  shall  not  speak  of  the  universities  of  that  country ;  interna* 
tional  jurisprudence  seems  not  to  be  much  studied  at  them.  But 
it  is  impossible  to  pass  by  a  work  now  in  course  of  publication 
in  Belgium — ^I  mean  the  BUtory  of  International  RehUiom,  by 
Professor  Laurent  of  Ghent  (Gand:  1860-62,  7  vols.).  The 
genius  and  the  erudition  of  this  distinguished  man  excite  general 
admiration.  Even  those  who  do  not  agree  with  all  his  conclu- 
sions are  obliged  to  admit  his  superiority  over  all  his  predecessors. 
None  of  them  ever  embraced  the  immense  field  of  knowledge 
with  such  a  powerful  hand.  The  works  of  Ward,  Wheaton, 
Flitter,  and  Muller-Jochmus,  on  the  history  of  international 
law,  good  as  they  are,  stand  far  behind  his  wonderful  work.  It 
would  take  too  long  to  give  here  a  critical  analysis  of  it.  I  will 
but  tell  you,  in  a  few  words^  what  problem  Laurent  has  under- 
taken to  resolve.  From  the  title  of  his  work,  as  indicated  above, 
you  see  the  comprehensive  nature  of  its  subject.  To  write  a 
history  of  international  relations  is  to  write  a  history  of  humanity. 
These  relations,  as  you  know,  have  various  characters;  they 
are  warlike  or  pacific,  intellectual  or  commercial,  religious, 
moral,  or  purely  material,  &c  It  is  not  a  light  task  to  explore 
their  origin  and  gradual  extension ;  but  Laurent's  erudition  is 
as  large  as  his  field  of  inquiry.  He  feels  himself  at  home  in 
every  country,  in  every  age.  We  find  him  never  obscure  or 
confosed  in  his  various  researches.  Beginning  from  the  most 
ancient  times,  he  describes  the  wars  and  treaties,  the  commercial 
intercourse  and  geographical  discoveries  of  nations,  with  the  same 
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masterly  hand.  His  principal  aim  is  to  delineate  the*moral  and 
intellectual  progress  of  human  society  under  the  influence  of 
different  nations.  He  looks  on  religion^  philosophy,  and  literar- 
ture,  from  a  cosmopolitan  point  of  view,  as  instruments  of  general 
civilisation.  Mankind,  according  to  the  opinion  of  Laurent,  is 
led  by  Providence  to  final  harmony  and  unity;  mutual  jealousies, 
wars,  and  conquests,  are  to  disappear — ^universal  peace  will  reign 
between  nations.  He  proves,  by  facts,  the  gradual  and  incessant 
application  of  this  providential  law.  Such  is  the  general  chi^ 
racter  of  his  work.  You  will  say,  perhaps,  that  it  is  rathar 
historical  than  juridical.  To  this  I  answer  that  both  elements 
are  mixed  in  it,  and  that  Laurent  himself  would  be  unable  to 
determine  whether  he  gives  more  importance  to  the  first  or  to  the 
second.  Some  volumes  of  his  work  may  be  called  even  philo- 
sophical and  theological.  But,  whatever  opinions  may  be  held 
on  the  limits  of  a  history  of  international  relations,  it  is  impos- 
sible to  deny  that  Laurent  has  contributed  very  largely  to  the 
development  of  this  branch  of  human  knowledge.  With  his  aid 
we  are  enabled  to  trace  the  origin  of  the  international  feelings 
and  ideas  by  which  humanity  was  governed  during  its  past  ages, 
the  influence  of  wars  on  the  destiny  of  the  world,  and  the 
successive  attempts  to  mitigate  their  pernicious  effects.  I  do 
not  doubt  that  all  impartial  and  enlightened  men  will  look  on 
the  work  of  Laurent  with  sympathy  and  gratitude.  The  tendency 
of  his  mind  is  of  the  most  elevated  character.  He  is  inspired 
by  the  noblest  enthusiasm  for  his  subject,  and  is  free  from  com- 
mon prejudices,  grand  in  his  ideal  conceptions.  He  has  made 
discoveries  where  superficial  observers  of  human  events  had 
passed  by  without  understanding  the  meaning  of  important  facts. 
The  social  qualities  of  our  nature  are  rightly  appreciated  and 
deeply  explored  by  him  in  their  full  scope  and  activity.  The 
learned  professor  has  carried  his  work  to  the  seventh  volume. 
The  first  three,  and  in  my  opinion  the  best,  embrace  the  history 
of  the  international  relations  of  antiquity;  in  the  fourth  he  speaks 
of  Christianity  and  its  international  influence ;  the  last  three 
give  the  description  of  the  middle  ages.  May  M.  Laurent  live  to 
terminate  his  labours  I  There  are  few  men  in  our  age  who  are  so 
l^repared  as  he  is  to  accomplish  a  work  of  that  character.    It  is 
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to  be  regretted  that  controversies  with  the  Catholic  party  ia 
Belgium  have  disturbed  the  tranquillity  of  M.  Laurent's  mind. 
He  has  given,  during  the  last  three  years,  so  much  of  his  time 
to  theological  controversies,  that  I  may  express  a  legitimate 
apprehension  for  the  continuance  of  his  work.  Its  interruption 
would  be  indeed  a  very  great  calamity.  Let  us  hope,  also,  that 
the  usual  impartiality  of  the  author  will  never  leave  him  in  his 
difficult  researches. 

From  Belgium  we  proceed  to  the  country  of  Hugo  Grotius.  It 
is  gratifying, to  find  here  the  noble  traditions  of  an  ancient  glory 
still  existing.  In  fact,  the  cultivation  of  international  law  in 
the  Dutch  universities  has  never,  up  to  the  present  time,  been 
interrupted.  Though  the  period  of  eminent  jurists  ended  with 
the  death  of  Bynkershoek,  yet,  amongst  their  successors,  appeared 
some  distinguished  and  laborious  men.  During  the  first  half  of 
the  nineteenth  century  the  best  works  on  international  law  were 
published  by  De  Wal  and  Den  Tex,  professors .  at  Leyden  and 
Amsterdam.  Professor  Yreede,  of  Utrecht,  may  be  mentioned 
as  their  able  and  learned  follower.  His  IfUroducHon  to  the 
Bidary  of  Dutch  Diplomacy  is  a  book  of  great  merit.  I  could 
notice  here  many  other  works,  if  that  would  not  make  this 
general  sketch  too  long.  It  is  sufficient  to  observe  that  they 
consist  of  dissertations  and  pamphlets  on  international  questions, 
and  that  some  of  them,  though  written  by  young  students,  are 
of  considerable  historical  value(a).  May  this  activity  of  the 
Dutch  universities  long  contmue  to  promote  the  progress  of 
knowledge ! 

On  the  contrary,  in  the  universities  of  France,  we  find  few 
good  interpreters  of  international  jurisprudence.  Even  at  Paris, 
where  there  exist  so  many  colleges  and  a  central  school  of  law 
{VicoU  de  droit),  this  branch  of  study  is  neglected.  But  that' 
fact  certainly  does  not  arise  from  any  general  decay  of  this 
knowledge  there.  I  know  no  other  country  in  Europe  where 
international  questions  are  as  generally  unden^tood  as  in  France, 
and  so  widely  judged  by  public  opinion.  French  periodicals  are 
fuU  of  able  essays  on  international  law.    A  great  number  of 

(a)  The  best  of  them  are  criticised  by  Robert  Mohl  in  hit  literatiire  of 
infeematioDal  law,  {€h$ehieht€  der  Staatswiuetuchaft,  1  vol.) 
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political  pamphlets  issue  every  month  from  the  principal  pub- 
lishing houses  of  Paris.  Some  of  them  are  published  anony- 
mously, and  even  by  order  of  government ;  these  have,  of  course, 
a  purely  oflBcial  character.  But  there  are  others  which  bear 
the  stamp  of  an  independent  and  honest  opinion*  Whatever 
may  be  the  cause,  it  is  impossible  to  deny  the  activity  of  the 
French  mind  in  the  study  of  foreign  policy.  The  neglect  of 
international  law  in  the  universities  of  that  country,  I  explam  but 
by  temporary  or  fortuitous  circumstances.  Great  international 
jurists  are  not  wanting  in  France.  In  their  number  may  be  counted 
Fqelix,  Hautefeuille,  Ortolan,  whose  profound  works  are  too  well 
known  in  Europe  for  any  criticism  of  them  to  be  necessary  here. 
We  should  not  forget  also  that  the  Parisian  academy  for  the 
promotion  of  moral  and  political  philosophy,  Acadimie  des  Sd- 
enees  Morales  et  Politiqties,  has  rendered,  and  still  renders,  great 
services  to  international  jurisprudence.  Under  its  protection  are 
made  valuable  researches  in  diplomatic  history.  The  annual 
prizes  for  the  best  works  in  jurisprudence,  fostered  by  this  Aca- 
demy, are  q.  very  good  institution  indeed.  They  offer  a  noble 
remuneration  tp  useful  men,  who  hardly  receive  any  other  profit 
ficom  their  intellectual  labour,  and  bring  to  the  knowledge  of  the 
public  the  best  books  published  in  the  French  language. 

Now  let  me  say  a  few  words  on  the  state  of  international 
jurisprudence  in  Italy  and  Spain.  As  to  the  first-named  ooun- 
tiry,  its  political  condition  up  to  the  most  recent  times  was 
unfavourably  to  the  mental  activity  of  the  people.  International 
law  was  for  a  long  time  either  banished  from  the  Italian  univer- 
sities, or  cultivated  in  them  very  imperfectly.  Even  now  in  the 
Austrian  dominions,  for  instance  at  Padua,  the  restrictions  on 
its  study  amount  almost  to  prohibition.  The  first  independent 
chair  for  this  branch  of  jurisprudence  was  founded  in  1849,  at 
Turin,  and  held  by  Professor  Mancini,  the  author  of  the  cele- 
birated  doctrine  of  nationalities.  It  is  but  natural  that  this  doc- 
trine should  have  received  general  applause  in  Italy.  May  it 
contribute  to  the  unity  of  that  country ! 

I  am  glad  to  say  tha.t  the  knowledge  of  international  juris- 
prudence is  now  much  improved  in  Spain.  After  consulting  the 
works  of  Bello,  Ferrater,  Biquelme,  I  do  not  doubt  of  this  fact. 
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I  admire  eyen  more  the  poBthnmoiis  treatise  on  international 
lair  by  Pando,  pablished  in  1852.  This  is  one  of  the  best  books 
I  have  ever  read  npon  the  subject.  When  we  consider  the  won- 
derful fate  of  Pando's  manuscript,  seized  by  banditti,  and  then 
unexpectedly  restored,  {cosas  de  Espana  !)  and  the  adventuioas 
life  of  the  author,  who,  when  living  in  South  America,  was  cut 
off  for  many  years  from  all  communication  with  the  world  by 
blockades,  sieges,  and  civil  war,  we  come  to  the  oonclusion  that  he 
who  could  finish  his  work  under  such  unfavourable  circumstances 
was  one  of  the  most  extraordinary  men  in  the  world ;  and  his 
book  is  not  only  worthy  to  be  consulted,  but  fully  deserves  a 
European  reputation.  It  is  imbued  with  a  liberal  and  philoso* 
phical  spirit,  vast  erudition,  and  an  astounding  knowledge  of 
history.  As  Spanish  literature  is  little  known  in  Europe,  I  will 
mention  to  you  some  minor  works  recently  published  in  that 
country.  Here,  namely,  belong  the  lectures  of  Goiii  on  the 
History  of  Spanish  Diplomacy  (1848),  and  the  curious  little 
book  of  Corsini  on  the  Laws  and  Usages  of  War  (Gorsini,  Las 
Leyes  de  la  Querra.  Madrid :  1858.)  Mr.  Corsini,  being  a  mili- 
tary man,  deserves  our  peculiar  notice.  His  protestations 
against  cruelty  in  war,  and  his  struggles  with  the  ancient 
habits  of  a  fanatical  people,  are  very  remarkable  indeed.  I  do 
not  find  his  book  Quixotic,  but  admire  it  sincerely ;  it  is  full  of 
good  sense  and  honest  convictions.  May  his  example  serve 
other  men  of  his  profession !  In  our  time  it  is  not  useless  to 
preach  loyalty  and  justice  in  war ;  the  effect  of  good  works  is 
never  lost  upon  humanity.  As  far  as  I  can  judge,  we  may 
expect  now  from  Spain  other  contributions  to  the  literature  of 
international  jurisprudence.  The  universities  of  that  country 
are  not  deficient  generally  in  able  professors  of  law ;  the  central 
university  I  have  found  even  in  a  flourishing  state.  In  1859  an 
Academy  for  the  promotion  of  political  philosophy  was  estab* 
lished  at  Madrid ;  and,  as  I  have  heard  since,  has  already  entered 
upon  its  functions.  The  first  volume  of  its  memoirs  has  now 
issued  from  the  press  {Memorias  de  la  BecU  Academia  de  Oiencias 
Morales  y  Poliiicas^  Tomo  J.,  Parte  Prima.    Madrid:  1861). 

Shall  I  speak  before  your  Society  on  the  state  of  international 
jurisprudence  in  England  ?    Why  not  ?    I  know  that  I  approach 
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a  subject  familiar  to  every  one  of  jov,  bat  I  will  not  be  loi^. 
Perhaps  joa  may  be  interested  in  hearing  the  opinion  of  a 
foreigner  on  the  works  of  English  jurists.  Being  aware  o(  your 
lore  of  tmth,  I  hope  that  you  will  correct  my  iriews  if  they 
should  be' erroneous. 

Intemational  law  was  cultivated  in  the  universities  of  Eng- 
land earlier  than  in  those  of  continental  Europe.  Even  before 
the  great  work  of  Grotius  was  published,  Alberigo  Geotili,  an 
Italian  refugee  and  professor  at  Oxford,  wrote  his  treatises,  Ih 
LegcUianibuBj  De  Jure  BtUi,  De  Jusliiia  BeUiea  Bamanarum/m 
which  he  attempted  to  trace  out  this  branch  of  jurisprudence,  and 
to  give  it  an  independent  existence.  One  of  his  successors.  Pro- 
fessor Zouch,  published  the  first  elementary  book  on  interna- 
tional law  {Juris  et  Judieii  Feeialis^  ^c,  E^iealio).  In  the  Scotch 
universities  its  knowledge  seems  to  have  been  difiiised  later, 
under  the  influence  of  the  celebrated  philosophers  of  that  country 
who  flourished  in  the  eighteenth  century.  I  do  not  know 
whether  any  work  on  intemational  law  appeared  in  Scotland 
before  Rutherford's  lectures.  As  to  the  proper  Englidi  school 
of  jurists,  it  cared  little  for  theory  and  philosophy,  and  retained 
from  the  commencement  of  its  existence  a  practical  character. 
This  tendency  grew  more  and  more  exclusive,  and  led  English 
publicists  to  exaggerated  views.  Some  of  them,  as  Selden  in 
the  seventeenth,  and  Jenkinson  in  the  eighteenth  century,  in 
defending  the  interests  of  their  country  against  the  continental 
states,  distinguished  themselves  by  blind  partiality  and  misre- 
presentation of  facts.  Selden's  Mare  Olamuim  was  considered  on 
the  continent  as  a  book  written  by  order  of  governm^it,  and 
paid  for  by  it.  The  pamphlet  of  Jenkinson,  On  ike  Oondimi  of 
Great  Britain^  ^c,  had  also  an  official  character.  Thus  its 
polemics  on  questions  of  maritime  law  brought  upon  the  English 
school  a  great  deal  of  invective ;  the  public  opinion  of  Europe 
looked  on  it  with  suspicion  and  mistrust,  doubted  its  sincerity, 
and  even  accused  it  of  dishonesty.  This  general  condemnation 
is  unjust,  of  course ;  but  it  is  true  that,  up  to  the  end  of  the 
eighteenth  century,  intemational  law  employed  very  few  inde- 
pendent minds  in  England. 
.  We  come  now  to  the  times  of  Sir  J.  Mackintosh  and  of  Sir  W. 
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Scott  (Lord  Stowell).  These  two  distinguished  men  are  con- 
sidered as  the  best  interpreters  of  international  law  in  England. 
Their  scientific  views  (I  do  not  speak  here  of  their  practical 
life)  are  of  a  more  elevated  character  than  those  of  their  prede- 
cessors. They  searched  for  principles,  not  for  facts  alone ;  and 
viewed  foreign  policy  as  much  from  the  point  of  dnty  as  from 
that  of  right.  Animated  by  the  noblest  feelings  of  justice,  and 
imbued  with  a  philosophical  spirit,  Sir  J.  Mackintosh  contributed 
largely  to  the  enlightenment  of  his  countrymen  in  their  dealings 
with  other  nations,  and  combated  with  success  their  insular  pre- 
judices. His  opinions  were  received  throughout  Europe  with 
great  respect,  and  inspired  all  honest  hearts  with  confidence  in 
England.  It  is^  however,  to  be  regretted  that  his  lectures  on 
international  law  were  never  published ;  nothing  but  an  intro- 
duction to  them  has  appeared  in  print.  The  exertions  of  Sir  W. 
Scott  for  his  country's  honour  are  no  less  deserving  of  praise. 
Acting  as  judge  in  the*Court  of  Admiralty  during  the  time  of  a 
most  cruel  war,  he  tried  to  be  just  and  impartial  to  neutrals^  as 
far  as  his  powers  allowed  him.  Unfortunately  he  did  not  adhere 
strictly  to  the  principles  of  international  law,  even  as  understood 
and  expressed  by  him  in  many  of  his  learned  decisions.  Ho 
lived  in  the  time  of  paper  blockades  and  the  continental  system, 
and  was  obliged  to  submit  to  the  inconstant  policy  of  the  belli- 
gerents. So,  after  having  proclaimed  his  opinion,  he  often  re- 
tracts it  from  no  other  motive  but  practical  necessity.  When 
compared  with  his  predecessors,  Sir  W.  Scott  is  far  superior  to 
all  of  them  taken  together ;  but,  great  aa  he  stands  in  history, 
his  opinions  are  not  those  of  our  age.  He  defended  to  the 
utmost  the  medieval  practice  of  maritime  war  against  modem 
civilisation.  According  to  Sir  W.  Scott,  belligerent  rights  are 
immutable;  he  never  admitted  their  relaxation,  and  punished 
the  infraction  of  them  by  neutrals  with  all  the  rigour  of  law. 
It  was  but  natural  to  expect  from  him  the  same  impartiality 
to  the  parties  engaged  in  war.  Unfortunately,  in  1806  came 
the  continental  system  of  Napoleon,  and  the  celebrated  orders  of 
council  of  a  nu>st  repressive  character.  The  belligerent  powers 
proclaimed  the  general  destruction  of  neutral  commerce^  the 
existence  of  which,  as  founded  on  intemational  law,  was  never 
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contested  by  the  learned  jadge.  The  effect  of  these  arbitraiy 
measures  is  known ;  thej  shook  all  the  principles  proclumed  in 
the  most  solemn  way  by  Sir  W.  Scott.  His  jnridical  edifice 
lost  its  ground ;  laws,  usages,  and  precedents,  respected  by  him, 
were  torn  to  pieces.  A  merciless  war,  aflter  having  given  the 
last  fatal  blow  to  justice,  raged  over  all  the  worlds  and  brought 
it  to  the  verge  of  barbarism. 

This  turbulent  epoch  left  good  lessons  for  us  all«  We  are 
able  now  to  judge  calmly  its  men  and  its  passions.  Our  opinions 
on  international  law  are  no  longer  those  current  fifty  years  ago. 
We  see  belligerent  rights  in  another  light.  Even  England  has 
ceased  to  enforce  them  rigorously,  and  defends  at  this  moment 
the  immunity  of  her  flag  (a).  Of  the  principles  of  Sir  W.  Scott 
nothing  is  left  but  their  historical  value.  Why,  then,  should 
not  we  express  our  opinion  of  him  honestly  ?  I  hope  that  his 
foreign  critics  will  be  heard  in  your  Society  as  favourably  as  his 
English  admirers.  An  international  judge,  whatever  authority 
he  may  have  in  the  eyes  of  his  countrymen,  is  responsible  to  all 
countries  for  his  principles  and  acts.  He  is  bound  *^  to  render 
justice  in  mercy"  to  all  the  world.  His  moderation  will 
sooner  or  later  be  appreciated  by  humanity;  his  faults  will 
never  escape  a  well-merited  censure.  Now,  Sir  W.  Scott  was 
undoubtedly  a  great  jurist.  For  his  acuteness  and  praeticd 
genius  he  may  be  compared  with  the  celebrated  lawyers  of  Rome. 
He  excelled  in  casuistry,  and  made  great  discoveries  in  inters 
national  law ;  but  it  was  not  permitted  him  to  administer  it 
according  to  the  spirit  of  universal  justice.  I  admire  in  him 
sincerely  the  qualities  of  a  statesman :  I  find  the  study  of  lus 
clear  and  logical  decisions  very  instructive  and  edifying,  but  I 
cannot  agree  to  his  principles  of  prize-law.  He  was  not  impar- 
tial  in  his  views  on  belligerent  and  neutral  rights.  I  have 
certainly  nothing  to  say  against  his  personal  character ;  but  it 
seems  to  me  that  as  a  judge  he  was  not  fi*ee  from  the  political 
passions  of  his  time.  I  believe,  also,  that  in  our  age  international 
law  may  be  admmistered  better,  $. «.,  with  greater  moderation  and 
liberality,  than  it  was  administered  by  Sir  W.  Scott. 

(a)  The  manuscript  of  this  paper  was  dated  from  Eharkow,  ^  Jannai/, 
1662. 
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I  come  now  to  hia  school.  The  namber  of  followers  of  Sir 
W.  Scott  is  very  considerable  in  England.  Chitty,  Oke, 
Manning,  Reddie,  Wildman,  and  some  other  jurists^  have 
treated  international  law  according  to  his  principles.  The 
character  of  their  works  is  as  practical^  if  not  as  exclusively  so, 
as  that  of  the  ancient  English  school.  With  the  continental 
jurists  they  have  principally  discussed  the  question  of  belligerent 
and  neutral  rights.  The  best  defender  of  British  interests  is 
Reddie.  His  opinions  found  a  strong  opponent  in  M.  Ortolan^ 
a  captain  in  the  French  navy.  The  polemics  between  them 
possess  much  interest  for  a  student  of  international  law.  With- 
out going  into  the  detailed  criticism  of  both  authors,  I  may  say 
here  that  M.  Ortolan  stands  nearer  to  the  truth,  at  least  in  his 
general  principles.  Mr.  Reddie's  ideas  seem  to  be  less  dear, 
though  his  learning  is  very  great.  For  instance,  in  defining  the 
sources  of  international  law,  he  gives  but  confused  notions  of 
them.  In  his  opinion,  the  rules  followed  by  prize  courts  form 
a  customary  law  of  nations ;  treaties  he  considers  in  no  other 
light  than  as  exceptions  to  those  rules.  It  is  easy  to  understand 
the  tendency  of  Mr.  Reddie's  arguments ;  they  point  to  the 
necessity  of  giving  to  belligerentB  a  legislative  power  over 
neutrals.  There  are  few  jurists  who  will  support  him  so  far ; 
his  sophistry  is  too  evident.  Independent  communities  are 
bound  in  their  mutual  relations  by  no  other  law  than  by  treaties 
or  usages  established  tcunto  consensu.  Prize  courts,  whatever 
may  be  their  authority  during  the  war,  have  no  power  to  create 
universal  rules ;  their  decisions  are  often  corrected  and  revised 
by  mixed  commissions  or  in  treaties  of  peace. 

During  the  last  seven  or  eight  years,  there  have  been  pub- 
lished in  England  some  capital  works  on  international  law.  As 
they  are  perfectly  known  to  you,  I  may  give  my  opinion  of  them 
in  a  few  words.  Let  me  begin  with  the  Commentaries  of  Dr. 
Phillimore,  as  they  embrace  the  whole  of  international  law.  I 
know  no  English  book  on  the  subject  that  has  had  so  many 
readers  in  the  continental  states  of  Europe  as  these  four  volumes. 
They  contain  an  immense  quantity  of  matter.  The  learned 
author  has  paid  great  attention  to  the  practical  questions  of  our 
time,  and  we  must  give  him  the  praise  of  fairness,  and  respect 


568  ON  THE  PBESBNT  8TATB 

for  international  law.  The  casuistical,  docomental,  and  lustmcal 
parts  of  his  commentaries  are  indisputably  the  best.  I  cannot 
speak  as  highly  of  the  philosophical  parts ;  but  it  seems  ihat  Dr. 
Phillimore  did  not  intend  to  develop  his  general  principles  as 
largely  as  might  have  been  expected.  Bbwever  this  may  be,  his 
work  is  very  useful.  It  abounds  with  materials  and  fiicts  collected 
with  care,  and  attesting  long  years  of  study.  I  do  not  agree  with 
all  the  opinions  of  the  learned  author,  but  I  appreciate  hig|hly 
his  profound  erudition,  as,  I  am  sure,  many  others  of  my  pro- 
fession do.  He  has  contributed  much  to  our  present  knowledge 
of  international  law,  and  amply  earned,  by  his  researches^  the 
reputation  of  a  conscientious  inquirer  in  this  branch  of  juris- 
prudence. 

The  recent  work  of  Dr.  Travers  Twiss  is  not  so  large  as  that 
of  Dr.  Phillimore,  but  has  its  great  and  peculiar  value.  It  is  a 
clear,  concise,  well-digested,  and  systematical  book.  The  philo« 
Bophical  part  of  it  is  the  beet ;  the  historical  very  correct  and 
satisfactory.  I  hardly  know  an  elementary  book  better  adapted 
for  a  student.  May  the  second  volume  of  it  be  as  good  as  the 
first !  I  regret  only  to  see  Dr.  Twiss  defending  the  views  of  Mr. 
Beddie,  on  the  sources  of  international  law  (treaties  and  usages), 
as  they  are  erroilBous  in  my  opinion.  But  this  is  an  important 
point  to  be  discussed  by  jurists,  and  already  touched  on  by 
me  above. 

Let  me  mention  here  also  a  treatise  on  private  international 
law,  published  by  my  learned  friend,  Mr.  Westlake.  If  not 
for  his  modesty  I  would  speak  more  of  his  useful  work,  but  yon 
are  aware  of  its  value.  I  pass  it  over,  as  so  many  other  treatises 
and  essays  written  in  England  by  able  and  competent  men*  My 
paper  is  already  too  long,  and  should  be  concluded.  I  must  add, 
however,  that  the  present  state  of  this  branch  of  jurisprudence 
in  your  country  appears  to  be  more  satisfeu^tory  than  it  was 
thirty  or  forty  years  ago.  I  wish  only  that  the  study  of 
international  law  might  be  more  diffused  in  England.  In  &ct, 
you  have  in  your  hands  great  instruments  for  promoting  its 
knowledge.  Your  foreign  relations  and  commercial  affairs  are 
ooezt^asive  with  the  world ;  your  diplomatic  service  is  supplied 
with  able  and  cultivated  men ;  your  parliamentary  papers  and 
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blue  books  give  jou  the  beat  political  inf(Mrmation.  In  short,  I 
find  but  one  serious  obstacle  to  the  difFnsion  of  international 
jurisprudence  in  your  country,  and  that  is,  the  general  indif- 
ference of  Englishmen  to  European  affairs.  But  you  may  struggle 
with  it  if  you  will  make  an  effort.  Yon  haye  to  do  with  an 
educated  and  practical  people.  Make  your  countryman  but 
understand  better  his  position  in  Christendom,  his  human  rights 
and  interests,  and  he  will  enlarge  his  views.  In  our  time  we 
should  not  despair  of  conquering  public  opinion  by  honest 
exertions  in  favour  of  mankind.  Let  us  only  be  constant  in 
good  works,  and  the  general  feeling  of  their  importance  will  be 
awakened.  It  is  to  be  regretted  that  international  law  has  in 
England  no  special  organs,  nor  any  such  periodicals  as  are  1m 
Archives  DiplonuUiques  in  France.  A  review  of  this  character 
would  be  of  great  use  for  the  enlightenment  of  the  English 
nation  on  questions  of  foreign  policy.  Public  lectures  on  it 
might  contribute  also  to  this  purpose.  I  am  happy  to  state  that 
the  study  of  international  jurisprudence  is  now  revived  at  the 
University  of  Oxford,  where  a  new  (the  Chichele)  professor- 
ship has  been  created  for  it.  May  Oambridge  follow  this  example 
given  by  her  rival  sister ! 

You  will  ask  me,  perhaps,  why  I  have  omitted  my  own  country 
in  this  sketch.  The  fact  is  that  I  have  little  to  say  about  it. 
International  jurisprudence,  as  an  independent  branch  of  know* 
ledge,  was  introduced  into  the  Russian  universities  so  late  as 
1835.  Before  that  time,  we  had  but  few  public  interpreters  of 
it.  Our  diplomatists  generally  received  their  education  abroad. 
The  present  intellectual  movement  promises  to  bear  fruit  in 
Russia  for  all  parts  of  human  knowledge.  Some  good  booksi 
dissertations,  and  essays  on  international  law  have  already  been 
published.  I  do  not  enumerate  them  before  you,  because  they 
are  written  in  a  language  known  but  to  few  EngUshm^.  Un- 
fortunately, a  good  elementary  work  on  the  subject  has  not  yet 
appeared  in  our  country.  It  is  high  time  to  prepare  for  the 
diffusion  of  political  knowledge  among  our  people.  For  my  own 
part,  I  have  never  despaired  of  Russian  civilisation  and  com- 
munion with  Europe.  Now,  by  the  abolition  of  serfdom,  is  struck 
the  last  and  fatal  blow  at  our  aggressive  policy,  as  it  was  generally 
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btjled ;  and  Russia  has  entered  on  a  new  era  of  peace  and  inter- 
national law*  We  hope  that  the  more  advanced  nations  of  the 
west  will  sincerely  aid  ns  in  our  honest  efforts,  and  look  widi 
sympathy  on  this  large  portion  of  mankind,  struggling  with 
ignorance,  and  regenerating  itself  with  civil  liberty. 

I  come  now  to  the  conclusion  of  my  paper.  The  subject  I 
proposed  to  treat  before  you  is  nearly  exhausted.  But  I  cannot 
dismiss  it  without  offering  some  general  remarks  on  it.  Afttf 
having  surveyed  the  principal  countries  of  Europe,  I  feel  it  my 
duty  to  answer  a  last  question,  namely :  Is  our  generation  mudi 
advanced  in  their  knowledge  of  international  law  ? 

I  do  not  profess  to  belong  to  that  class  of  men  who  idolise  the 
nineteenth  century,  and  revile  its  predecessors.  Human  know- 
ledge is  the  fruit  of  long  and  combined  labours ;  it  grows  firom 
age  to  age,  and  is  bequeathed  from  one  nation  to  another  as 
their  common  inheritance.  Any  man  understanding  how  to  use 
it  can  make  himself  its  temporary  owner,  and  at  the  same  time 
divide  its  fruits  with  his  fellow-creatures.  Monopolies  are  not 
admitted  in  the  world  of  ideas  and  good  works.  Human  reason 
has  no  limits  to  its  useful  activity  but  those  of  nature  and  social 
life.  We  know,  for  instance,  how  difficult  it  is  to  begin  a  practical 
undertaking,  and  how  easy  comparatively  to  continue  one.  The 
same  may  be  said  of  the  intellectual  history  of  mankind.  Those 
who  were  the  first  to  search  for  truth  are  the  architects  or  con- 
structors of  knowledge ;  they  take  the  foremost  place  in  its 
annals ;  their  thoughts  and  deeds  guide  their  posterity  for  a  long 
time.  Look  on  Plato,  or  Aristotle,  or  Bacon:  seen  from  a 
distance,  they  stand  like  giants  and  heroes.  Having  given  exist- 
ence to  them,  nature  seems  to  be  exhausted,  and  to  repose  itself 
for  a  while. 

Such  has  been  the  history  of  international  jurisprudence. 
Men  of  large  creative  power  and  all-embracing  genius  came  first. 
They  laid  the  foundation-stone,  and  traced  the  general  plan  of 
the  edifice,  but  left  the  labour  of  its  improvement  and  partial 
reconstruction  to  future  generations:  then,  by  successive  efforts, 
were  collected  new  materials  for  building  it.  Every  age,  in 
working  for  itself,  contributed  something  to  the  common  trea* 
sore.     Great  practical  truths  were  discovered ;  great  errors  of 
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the  past  were  shaken  off.  The  critical  spirit  of  the  eighteenth 
century  led  to  new  improvements  of  knowledge.  In  short, 
tradition  has  been  as  valuable  as  invention,  experience  as  power- 
ful as  abstract  reasoning,  in  the  advancement  of  international 
law.  The  peculiar  character  of  the  present  age  is  the  division 
of  labour.  The  jurists  of  the  nineteenth  century  have  lived 
chiefly  in  the  detailed  work;  their  tendencies  and  performances 
have,  for  the  most  part,  had  special,  not  general,  subjects  in  view* 
There  are  few,  if  any,  of  them  who  would  embrace  such  a 
problem  as  that  of  Grotius  or  Bynckershoek.  The  age  of  great 
men  is  over ;  but  ordinary  powers,  when  well  employed,  are  not 
to  be  despised.  If,  on  surveying  the  field  of  knowledge,  we 
observe  on  it  a  sufficient  number  of  able  workmen,  shall  we 
despair  of  their  ultimate  success  ?  By  no  means.  They  have  a 
anity  of  action.  They  differ  in  some  opinions  only  because 
they  search  for  truth.  Du  conJlU  des  opinions  jaillit  la  vdrii^j 
says  a  French  proverb.  International  jurists  of  all  countries 
are  bound  to  each  other  by  invisible  ties.  They  work  for  the 
common  benefit  of  humanity,  and  are  animated  by  a  cosmopolitan 
spirit. 

Unfortunately  this  world  of  ours  is  not  yet  free  from  prejudices 
and  passions.  Impartial  minds  are  still  to  be  sought,  and  should 
be  much  appreciated.  In  natural  philosophy  and  mathematics 
man  is  independent  in  his  researches  of  external  influence.  On 
the  contrary,  liberty  of  thought  on  social  questions  is  less  pro- 
tected. Among  political  writers  we  find  people  of  every  descrip* 
tion.  Even  in  our  days  hired  and  subservient  hands  are  the 
most  ready  for  work,  and,  which  is  more  to  be  regretted,  have 
power  with  public  opinion.  A  large  number  of  books  and 
pamphlets  are  still  written  by  them.  I  hope  that  no  honest 
man  will  give  the  name  of  international  jurists  to  this  crowd  of 
popular  flatterers  and  creatures  of  bad  governments.  Their 
place  in  the  history  of  knowledge  is  not  to  be  envied ;  they  stand 
in  the  last  rank  of  scribblers.  Their  intpired  works  give  them 
sometimes  money,  but  never  a  good  and  lasting  reputation. 
May  society  be  soon  delivered  from  its  false  and  worthless  friends ! 

But  this  occasional  degradation  of  juridical  and  political  ideas 
should  not  be  exa^rated.    Those  who  judge  humanity  by  its 
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worst  examples  may  be  accused  of  pessimism.  Some  men  are 
easily  corrupted,  but  others  act  sincerely,  and  resist  all  the 
temptations  of  power  and  money.  To  the  glory  of  our  nature, 
impartial  minds  and  elevated  characters  appear  in  all  ranks  of 
society,  in  all  countries^  in  every  epoch  of  history.  In  jurispru- 
donee  and  politics,  honesty  of  thought  and  intention  is  as  much 
and  as  often  exhibited  as  in  practical  life.  International  law,  I 
am  happy  to  say,  has  been  founded  and  supported  chiefly  by 
men  who  have  left  after  them  an  unspotted  name,  whose  tenden- 
cies and  opinions,  even  whose  faults,  were  derived  from  pur^* 
motives.  Some  of  these  men  were  animated  by  the  noblest 
feelings  of  our  nature.  Grotius  gave  to  all  his  followers  a  good 
example  of  heroic  virtue.  He  suffered  persecution  and  exile, 
was  called  visionary  and  even  traitor  by  his  contemporaries;  but 
there  were  few  scholars  in  his  time  who  worked  more  than  he 
for  the  common  benefit  of  humanity.  Among  the  Dutch  and 
Grerman  jurists  of  the  eighteenth  century  we  find  also  a  great 
number  of  elevated  characters.  And  our  age,  as  you  know,  can 
boast  of  many  impartial  inquirers  after  truth.  The  more  we 
render  them  justice  the  better  for  us !  Oar  duty  is  to  remunerate 
good  works,  tending  to  the  progress  of  knowledge,  with  our 
admiration  and  gratitude. 

What  are  then  the  general  results  of  these  honest  efforts  to 
improve  international  law?  It  is  gratifying  to  see  that  ihe 
labours  of  human  benefactors  are  not  lost  upon  society.  The 
principles  of  international  justiee  are  understood  now,  not  only 
by  a  select  circle  of  scholars,  as  in  former  times,  but  by  all  the 
civilised  communities  of  the  Christian  world.  The  conscience  of 
humanity  is  acknowledged  to  be  the  highest  tribunal  in  Europe; 
to  no  practical  man,  whatever  may  bo  his  position,  is  it  allowed 
to  despise  it  Powerful  governments  and  nations  are  obliged  to 
submit  to  its  dictates.  Crimes  against  international  law  no 
longer  pass  unnoticed,  and  are  seldom  left  unavenged.  It  is 
impossible,  of  course,  to  prevent  them  while  human  nature  is 
subject  to  passions,  but  they  become  more  and  mare  dang^tnis 
to  their  authors.  Few  men  dare  to  meet  the  general  indignation 
of  Uieir  fellow'^creatures.  Evil  examples  given  in  Fmnoe  by 
the  first  empire,  are  repudiated  by  the  second.    '^  The  epoch  of 
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conquests  is  past  for  ever,"  said  the  nephew  of  the  greatest  of 
modem  conquerors.  Even  during  war,  the  principles  of  inter- 
national justice  are  no  longer  forgotten,  as  they  were  fifty  years 
ago.  An  act  of  unnecessary  cruelty  by  an  enemy  is  reprobated 
in  all  Europe.  Military  prisoners  are  never  subjected  to  igno* 
minious  labour,  but  treated  with  courtesy  and  magnanimity. 
Priyateering  is  abolished,  neutral  commerce  better  protected; 
but  the  most  important  fiMSt  we  have  to  notice  here  is  the 
increasing  aversion  to  war  itself,  at  least  between  Christian 
nations. 

Yon  see  then  that  the  influence  of  international  jurisprudence 
has  ever  been  salutary,  and  that  its  efficiency  is  beyond  doubt. 
May  it  w<»rk  and  prosper  for  our  common  ben^t  I  In  feeling 
gratitude  for  what  has  ahready  been  obtained,  we  eiqpect  from  it 
more  in  future.  Whatever  may  be  the  faults  of  international 
jurists,  they  have  understood  the  practical  necessities  of  every 
epoch,  and  worked  accordingly.  When  it  was  most  important 
for  humanity  to  define  the  privileges  of  diplomatic  agents  and 
to  mitigate  military  cruelty,  they  found  rules  of  universal  justice 
for  the  mutual  relations  of  governments,  which,  being  adopted 
iaeUo  consensu,  stand  now  established  and  respected  every  where. 
This  was  the  problem  resolved  by  Grotius,  Puffendorf,  Byncker* 
shock,  and  Yattel.  Their  followers  felt  that  they  had  another 
no  less  important  duty  to  perform.  After  1815  came  a  new 
pacific  epoch  of  raOways,  steam  navigation,  and  telegraphs. 
The  commercial  intercourse  of  individuals  was  to  be  secured  and 
protected.  Hence  the  system  of  private  international  law  elabo- 
rated  by  Savigny,  Story,  Fceliz,  and  others ;  hence  numerous 
treatises  on  the  rights  of  consuls,  works  on  copyright,  on  the 
extradition  of  criminals,  on  belligerent  and  neutral  rights,  &c. 
This  literary  movement  is  still  oontinued/and  probably  will  con- 
tinue uninterrupted  during  many  years.  There  are  some  other 
problems  to  resolve  in  the  international  law  of  the  present  time, 
which  we  have  mentioned  elsewhere.  In  fact,  in  this  ever-living 
branch  of  jurisprudence,  in  which  whatever  is  done  still  leaves 
more  to  do,  we  may  reasonably  expect  that  the  good  sense  of  every 
age  will  pomt  out  the  practical  questions  to  be  resolved  by  jurists. 
Let  them  only  mind  tiieir  principal  aim— the  common  benefit  of 
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humanitj.  A  poaitive  law,  haying  been  once  created,  should  be 
improved  continnonsly  and  patiently :  it  grows  with  the  societj 
that  gave  it  life  and  power.  It  is  like  a  large  hoose,  made  fit 
for  human  habitation  and  standing  on  a  solid  basis ;  nothing  but 
some  general  calami^  makes  it  fall  to  ruins.  The  intanational 
law  of  Europe  is  a  child  of  modem  civilisation.  It  sprang  into 
being  from  practical  necessity,  far  la  force  des  choses.  Its  growth 
was  as  natural  as  the  growth  of  the  Christian  world,- founded  on 
justice,  supported  by  conscience,  and  by  the  common  interests  of 
humanity ;  its  principles  are  firm  and  invulnerable.  Political 
storms  and  convulsions  may  reform  some  of  its  provisions,  but 
the  general  edifice  stands  consolidated  by  the  Christian  religion, 
by  philosophy,  by  the  experience  of  ages^  and  by  the  opinions  of 
honest  men. 

There  are,  however,  still  sophists  and  sceptics  in  this  world, 
who  make  violent  attacks  on  international  law^  and  try  to 
depreciate  our  knowledge  of  it.  I  revert  to  them  once  more, 
only  to  exhibit  their  new  failure.  You  have  heard,  perhaps,  of 
the  recent  work  of  Proudhon  {La  Paix  et  la  Guerre)^  two  volumes, 
published  at  Paris  last  year.  It  belongs  to  the  class  of  books 
read  by  the  multitude,  and  written  in  popular  language.  I  have 
perused  it  carefully,  and  am  able  now  to  give  here  my  opinion  of 
it.  Its  author  is  the  celebrated  sophist  of  our  time.  He  wrote 
some  pamphlets  about  political  economy,  and  combated  success- 
fully its  doctrines.  The  revolutionary  party  of  continental 
Europe  proclaimed  him  the  greatest  of  philosophers.  After  the 
appearance  of  his  book  on  Justice  (1860),  with  a  bold  epigraph, 
destruam  et  cedificabo^  it  might  have  been  expected  that  he 
reserved  his  most  dreadful  blows  for  the  international  juris- 
prudence of  Europe.  They  are  struck  at  last,  and  its  edifice 
stands  unimpaired.  We  are  out  of  danger ;  there  is  no  harm 
in  the  sophistry  of  M.  Proudhon.  His  work  does  not  deserve 
to  be  seriously  criticised.  It  is  utterly  insignificant.  In  his 
first  volume,  our  sophist  tries  to  prove  tiiat  war  is  a  religion  of 
humanity,  and  that  every  efibrt  for  mitigating  it  is  useless ;  in 
his  second,  that  war  is  the  result  of  pauperism,  and  will  be 
extinguished  with  it.  The  right  of  force  {droit  de  la  foree)^ 
according  to  Proudhon,  is  established  in  humai}  societies,  by 
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natural  law,  as  firmly  as  the  righta  of  hve^  of  lahaWj  and  of 
inielleet  I  do  not  know  whether  yon  understand  this  new  classi- 
fication of  human  rights ;  to  me  it  appears  senseless.  In 
asserting  that  war  is  the  universal  religion,  Proudhon  calumniates 
humanity :  his  opinions  on  the  right  of  force,  as  if  it  were  the 
foundation  of  the  family^  are  repudiated  by  history ;  nor  can  I 
agree  with  him  that  war  is  the  result  of  pauperism.  On  the 
contrary,  pauperism  seems  to  be  the  result  of  war,  at  least  in 
some  countries.  However  this  may  be,  modern  nations  hare 
never  grown  rich  by  war  and  conquest.  But  the  most  wonderful 
part  of  Proudhon's  book  is  its  last  chapter :  he  proclaims  at  the 
end  of  it,  "  que  Vhumanit4  ne  veid  plus  la  ffuerre"  Why,  then  ? 
Because  humanity  has  abjured  its  religion  ?  The  same  incon- 
sistency we  find  in  his  judgments  on  the  works  of  Grotius, 
Yattel,  and  other  great  lawyers.  In  his  first  volume  he  says  they 
are  stupid ;  in  his  second,  he  repeats  their  opinions  in  his  own 
manner.  If  those  opinions  have  no  value,  why  did  he  not  give 
us  new  truths  ?  Because  he  possesses  none.  His  book  does  not 
make  us  wiser;  paradoxes,  for  the  most  part,  are  good  for 
nothing.  International  law,  as  understood  by  Proudhon,  is 
worthless,  like  an  arid  field ;  we  do  not  find  in  it  matter  for  our 
intellectual  food. 

I  certainly  do  not  affirm  that  international  jurisprudence  has 
attained  in  our  days  its  utmost  perfection.  On  the  contrary,  I 
find  in  it  various  defects.  But  I  have  strong  reasons  for  ex- 
pecting its  regular  development  by  those  who  are  able  to  distin- 
guish in  it  truth  from  error.  A  work  of  many  centuries  cannot 
be  destroyed  and  reconstructed  at  once  by  such  sophistry  as  that 
of  Proudhon.  Human  knowledge  has  in  itself  an  ever- working 
power  of  renovation:  its  history  is  an  incessant  battle  of 
discordant  opinions.  They  meet  on  equal  terms,  and  have  a 
fair  trial.  An  international  reformer,  I  hope,  will  be  better 
prepared  to  fight  for  his  idea  than  was  M.  Proudhon,  and  wiU 
understand  a  little  ^more  of  history.  Even  in  our  time,  men 
acquainted  with  the  new  exigences  of  practical  life,  and  defending 
the  interests  of  civilisation,  are  sure  to  be  heard.  A  practical 
trutk,  by  whomsoever  it  may  be  discovered,  finds  support  in 
human  society.    International  law  is  gradually  gaining  ground 
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in  Europe.  Great  and  nsefal  disooyeries  are  made  in  it  by  such 
men  as  Mohl,  Laurent^  Hautefeuille,  &c.  Their  ezam{Je 
Bhoold  not  be  lost  on  us.  Unequal  as  may  be  our  takints  for 
the  great  task  lying  before  us,  we  should  never  despair  of 
ameliorating  and  reforming  the  intemationsl  law  of  Christian 
communities.  Let  us  only  be  true  to  our  duties  of  men  and  of 
brethren !  If  we  be  but  impartial  in  our  inquiries  and  good  in 
our  intentions — ^if  we  haye  on  our  side  the  strong  sense  of 
justice  and  the  feeliAg  of  humanity — our  works  will  not  perish 
with  u&  The  international  jurists  of  the  nineteenth  oentury 
can  do  nothing  better  than  emulate  each  other  in  those  honest 
arts  by  which  alone  our  knowledge  has  ever  been  adirsnoed.  Ihe 
surest  way  for  us  all  is  still — 

Certare  ingenio,  contendere  nobUitate, 
Noctee  «tqae  die«  niti  pnutante  labore, 
Ad  inmniai  emergere  opes  rerwBqoe  potiri. 
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XXIX.— THE  EXPEDIENCY  OF  DIGESTING  THE  PRE- 
CEDENTS  OF  THE  COMMON  LAW,  AND  EEGU- 
LATING  THE  PUBLICATION  OF  REPORTS.  By 
GEORGE  SWEET,  Esq. 

{Bead  lOih  February,  1862.) 

I  PROPOSE  very  briefly  to  direct  your  attention  to  the  state 
of  the  precedents  of  the  common  law,  and  to  ask  you  to  consider 
whether  it  is  possible  and  expedient  to  extract  from  the  existing 
records,  and  perhaps  also  to  classify,  all  that  is  yaluable  in 
them ;  to  establish  the  digest  so  formed  as  an  authority  in  the 
place  of  the  existing  books ;  and  further  to  appoint  and  regulate 
one  sole  authentic  record  of  future  decisions,  which  may  be 
incorporated,  at  stated  intervals,  in  the  digest. 

The  papers  on  codification  and  on  the  common  law,  which 
were  read  before  this  Society  by  Mr.  Best  in  the  years  ,1856 
and  1857,  and  which  have  been  printed  (a),  are  doubtless  in  your 
recollection;  and,  with  those  papers  before  us,  it  is  scarcely 
needful  to  say  that  I  recognize  the  impossibility  of  refining  the 
common  law  to  a  collection  of  abstract  rules,  or  of  consolidating 
it  in  any  manner  with  the  statute  law. 

The  statute  law  is  a  collection  of  positive  precepts  intended  to 
be  expressed  in  precise  language,  and  to  be  construed  as  if  they 
were  exact  and  full  exponents  of  the  sovereign  will.  If  the 
provisions  of  a  statute  are  incomplete  or  inaccurately  expressed, 
the  judge  has  no  power  to  expand  or  correct  them.  Such  a  law 
can  never  rise  above  the  level  of  the  capacity  and  powers  of  the 
individuals  who  frame  it ;  and,  even  in  proportion  to  the  scientific 
nicety  of  its  construction,  would  often  be  liable  to  be  misunder- 
stood and  misapplied,  if  it  were  administered  without  the  light 
of  judicial  precedents  (6). 

The  common  law,  on  the  contrary,  exists  in  precedents,  and 
only  in  precedent.  A  precedent  is  a  decision  on  a  particular 
case,  involving  a  principle  to  be  deduced,  not  literally  from  the 

.     (a)  Papers  read  before  the  Juridical  Society,  Vol.  I.  pp.  209,  399. 

(6)  Consider,  for  example,  the  decisions  on  the  Statute  of  Limitations 
(3  &  4  Will.  IV.  c.  27),  on  the  Prescription  Act,  or  on  the  Succession  Daty 
Act 
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words  of  the  jadgment,  bat  by  inference  from  the  circomstanoes 
and  the  decisions  in  that  and  in  other  cases  founded  on  or  iHas- 
trating  the  same  principle.  The  precision  which  is  essential  in  a 
statute  is  needless  in  the  record  of  a  precedent.  The  material 
facts  of  the  case,  the  decision,  and  an  indication  of  the  gronnds 
of  the  decision,  stated  with  only  so  much  accuracy  as  a  reporter 
of  ordinary  capacity  and  knowledge  can  command,  are  the  sole 
elements  of  a  complete  precedent.  It  sometimes  eyen  happens 
that  the  judge,  while  he  decides  rightly,  gives  a  wrong  reason 
for  his  judgment^  without  wholly  impairing  the  value  of  the 
precedent.  In  such  a  case,  the  acquiescence  of  the  loser  without 
appeal  may  afford  a  presumption  that  his  advisers  saw  other  and 
better  reasons  for  the  decision  than  those  stated  by  the  court 
From  the  report  of  a  case  we  learn,  infallibly  and  with  scarcely 
any  dependence  on  the  accuracy  of  its  language,  the  precise 
principle  on  which  the  decision  proceeded,  and  for  which  it  is 
an  authority.  A  cluster  of  such  precedents,  associated  by  a 
community  of  subject,  presents  to  us  a  rule  with  its  limits, 
qualifications,  applications,  and  exceptions,  ascertained  after 
laborious  and  repeated  investigation,  deliberation^  and  discussion, 
in  the  closet  and  in  court,  during  successive  generations,  by  the 
finest  legal  intellects,  and  so  expressed  as  to  exhibit  the  mental 
process  by  which  the  results  were  obtained,  and  not  the  mere 
results  abstracted  in  fixed  formulae,  so  that,  when  a  precedent  * 
directly  in  point  is  not  found,  light  may  be  drawn  from  others 
by  inference  and  analogy.  Practical  lawyers  know,  what  ama- 
teur reformers  can  scarcely  be  made  to  credit  or  even  to  conceive, 
that  this  induction  from  precedent  is  at  once  more  easy  and 
more  certain  than  the  interpretation  of  the  most  exact  written 
law.  .Upon  it  alone  depends  the  existence  of  the  law  as  a  science, 
its  applicability  to  new  and  unforeseen  cases,  and  such  certainty 
as  it  has ;  and  the  sovereignty  of  precedent  is  the  origin  and 
guarantee  of  social  and  political  freedom,  for  it  is  the  ^^  breach 
of  custom  that  is  breach  of  all."  Where  precedent  is  not  regard- 
ed, law  cannot  be  a  science,  and  no  code  can  secure  an  impartial, 
pure,  and  certain  administration  of  justice ;  for  when  the  com** 
mou  law  is  said  to  be  flexible,  the  meaning  is  not  that  it  can  be 
bent  to  the  wishes  of  the  executive,  but  that  it  is  applicable  to 
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every  new  combination  of  circtunstanoeSy  bj  proceeding  on 
principles  deduced  or  deduciblCi  as  the  laws  of  nature  are,  from 
obsenration,  and  not  limited  by  any  text  or  formal  enunciation ; 
and  thus  the  flexibility  of  the  common  law  and  its  certainty  are 
due  to  the  same  cause. 

A  code  or  statute  of  common  law  is  a  contradiction  in  term?. 
The  function  of  the  statute  law  is  to  supply  the  omissions  of  the 
common  law,  to  alter  its  rules  when  they  are  deemed  impolitic, 
and  to  abrogate  its  precedents  when  they  are  found  to  be  erro* 
neous.    The  yarious  clauses  of  the  existing  statute  law,  or  at 
least  the  modem  part  of  it,  may  be  rewritten  and  re-enacted  with 
verbal  corrections  in  any  order  of  collocation  that  is  thought 
convenient,  and  the  written  law  will  remain  unchanged ;  but  the 
common  law  would  lose,  in  codification,  every  characteristic 
which  gives  it  its  peculiar  value.    No  doubt  a  code  of  statute 
law  coidd  be  compiled  from  the  common  law,  and  substituted  for 
it.     That  would  be  legislation,  not  consolidation ;  and  the  imme- 
diate result  would  be  a  prodigious  increase  of  uncertainty  and 
litigation,  which  would  be  endless  if,  as  consistency  would  re- 
quire, the  sacrifice  of  past  judicial  precedents  were  accompanied 
with  a  veto  on  the  use  of  those  to  come.    Every  case  would 
then  be  a  case  of  first  impression ;  there  would  be  no  general  or 
professional  interest  in  uniformity  of  decision ;  each  judge  would 
flo  what  seemed  right  in  his  own  eyes,  and  his  highest  measure 
of  right  or  law  would  be  the  fruit  of  his  own  intellect,  unaided 
by  the  accumulated  wisdom  of  ages.    The  commentaries  on  the 
Code  Napoleon  may  stand  as  a  warning  to  all  codifiers.    That 
code  was  not  original;  it  was  far  better  than  it  could  have 
been  if  it  had  been  original.     More  than  three-fourths  of  it 
(M.  Dupin  informs  us)  (a)  were  extracted  literally  from- the 
treatises  of  Pothier,  and  other  parts  were  taken  from  other 
text-books  of  the  highest  reputation.    What  was  the  result? 
The  Code  Civil  was  promulgated  in  1804 ;  the  last  of  the  five 
codes  in   1810.      A  writer  in  the  Themis  for   1819,  only 
ten  years  after  the  completion  of   the  code,  said :    '^  Since 
these  new  tables  of  the  law  have  been  exposed  to  the  public  view, 

(a)  Dissertation  swr  la  Vie  et  Us  Ouvrages  ds  Pothier,  (OuTrages  de  Pothier. 
Fam,  1827.) 
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ten  thonsaad  unforeseen  questions  liave  presented  tiiemsdves 
to  judges  and  to  counsel ;  a  perpetual  discussion  has  been  kept 
up  on  each  article  and  on  each  word ;  ten  thousand  judgm^ts 
haye  been  given ;  many  hundreds  of  treatises  and  commentaries 
have  been  published ;  many  laws,  decrees,  or  orders  in  council 
have  either  abrogated  or  interpreted  the  dispositions  of  the  new 
code;  jurisprudence,  doctrine,  legislatioUi  all  accumulate  and 
multiply  in  a  continually  increasing  progression,  and  the  science 
of  the  law  will  soon  become  an  inextricable  labyrinth  "  (a).  I  am 
afraid  that  this  prophecy  has  not  been  altogether  falsified, 
because  precedents  have  not  the  same  authority  In  France  which 
is  allowed  them  here. 

But,  though  we  cannot  generalize  a  law  which  teaches  by 
examples,  we  may  put  those  examples  into  a  £6rm  more  conveni- 
ent than  that  of  the  original  records.  We  may  reyise  our 
reports,  expunge  precedents  which  have  become  obsolete  or 
have  been  overruled,  and  express  in  concise  language  all  that 
is  material  of  circumstance,  argument,  decision,  or  doctrine,  in 
those  which  remain ;  and  we  may  place  together  all  the  prece- 
dents which  belong  to  the  same  head  of  law :  having  done  this, 
we  may  give  to  our  digest  the  authority  which  the  reports  now 
possess,  and  we  may  revise  it  periodically. 

The  evils  to  be  remedied  by  a  digest  of  the  Common  Law — 
if  they  are  remediable  at  all — ^are  too  familiar  to  all  of  us  td 
need  more  than  a  passing  notice  here.  Every  lawyer,  in  the 
course  of  his  study  and  practice,  contrives  to  extract  from  the 
decisions  and  the  statutes,  with  such  accuracy  and  completeness 
as  he  can  command,  a  system  of  principles  and  rules  for  his 
guidance;  and  many  endeavour,  by  the  device  of  noting  up 
cases,  to  provide  themselves  with  some  kind  of  clue  to  the 
labyrinth  of  reports.  But  the  reports  now  oOme  upon  us 
with  such  profusion,  that  the  mere  daily  labour  of  noting 
them  up  would  consume  more  time  than  any  man  of  business 
can  command.  To  remember  even  the  principal  cases  is  impos- 
sible. The  consequence  of  this  state  of  things  is,  that  many 
students  and  lawyers  abandcm  the  attempt  to  keep  up  dieir 
knowledge  of  the  reports,  and  rely  mainly  on  treatises.    This 

(a)  Tom.  I.  p.  48. 


PUBUCATIOK  OF  BEP0BT8.  581 

marks  them  at  once  as  second-rate  lawyers ;  and,  the  highest 
standard  once  relinquished^  there  is  no  assignable  minimum  of 
learning  with  which  they  may  not  be  content  The  quality  of 
text-books  is  deteriorated  from  several  causes  besides  the  de- 
cline of  science  in  the  class  which  produces  them.  The  increas- 
ing tendwcy  of  judges  to  seek  for  cases  directly  in  point,  rath^ 
than  decide  on  a  wide  induction  from  many  precedents,  lowers 
the  scientific  character  of  the  law«  and  makes  the  task  of  an 
institutional  writer  more  repulsive ;  the  labour  of  collecting  and 
criticising  the  cases  is  almost  beyond  the  powers  of  humanity, 
and  the  fashion  of  altering  or  tinkering  every  department  of  the 
law,  has  diminished  one  inducement  of  a  text-writer  to  hard  and 
conscientious  labour,  by  destroying  the  value,  in  the  publishing 
market,  of  complete  and  elaborate  treatises. 

The  volumes  of  reports  containing  decisions  in  the  English 
courts  which  are  regu*ded  by  our  judges  as  binding  precedents, 
amount,  at  the  present  time,  to  about  1100  in  number,  of  which 
only  150  existed  one  hundred  years  ago.  The  shelving  to  bear 
these  volumes  would  cover  the  walls  of  a  large  room,  and  a 
second  room  would  be  necessary  to  receive  the  additions  that  are 
being  made  to  the  stock,  at  the  rate  of  from  twenty-seven  to 
thirty  volumes,  containing  about  2250  cases,  in  a  year. 

Among  so  many  volumes,  there  is  scarcely  one  which  a  com- 
mon law  or  equity  counsel,  or  a  conveyancer,  may  not  in  the 
course  of  his  practice  have  occasion  to  consult ;  or,  rather,  which 
he  would  not  consult  if  his  digests  or  treatises  gave  him  the 
necessary  reference.  A  contest  between  two  parishes  as  to  the 
liability  to  maintain  a  pauper,  may,  as  in  Bex  Y.  Dedham  (a), 
settle  a  point  as  to  yearly  hirings,or  as  in  Bex  v.  Scammonden  (i) , 
illustrate  the  law  of  estoppel,  or  shew,  as  in  Bex  v.  Longnar  (c), 
how  a  man  may  execute  and  deliver  a  deed  without  putting  his 
hand  to  it ;  or  settle  questions  as  to  the  operation  of  a  lease,  and 
the  application  of  the  stamp  laws,  as  in  Beg.  V.  Hochworthy  {d). 
The  definition  of  a  negotiable  security  may  be  made  more  pre- 
cise by  the  result  of  a  trial  for  felony  («),  and  there  is  no  speci- 
ality of  jurisdiction  which  can  exclude  the  discussion  and  illus- 
tration of  the  principles  of  evidence. 

(a)  Burr.  Set.  Cas.,  668.     (6)  8  Term  Bep.,  474.      (e)  4  B.  &  Adolph.,  647. 
(d)  7  Ad.  &  Ell.,  492.  (c)  Rex  v.  Bor^  6  Taimt.,  326. 
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Yoa  are  well  aware  how  important  ia  the  help  which  digests 
and  treatises  afford  in  the  use  of  this  mass  of  cases — ^how  over- 
whelming, even  in  mere  bulk  and  weight,  are  the  materials  for 
original  research  into  almost  anj  legal  qnestion — ^how  few  stu- 
dents of  the  law  can  provide  themselves  with  a  tithe  of  the  books 
and  library  accommodation  which  are  necessary  for  the  adequate 
prosecution  of  their  studies. 

I  will  not  pretend  to  estimate  with  any  confidence,  what  pro- 
portion in  number  or  bulk  of  the  existing  reports  is  now  useless 
in  practice.  But,  if  you  consider  how  many  cases  are  inap- 
plicable to  modern  institutions  and  usages ;  how  many  relate  to 
statutes,  rules,  or  principles  of  law  which  have  ceased  to  be 
binding ;  how  many  decisions  are  now  regarded  as  bad  law ;  how 
many  reported  cases  merely  affirm,  without  further  illustrating 
or  explaining,  principles  already  established ;  how  many  reports 
are  of  doubtful  credit,  or  are  so  imperfect  in  statement  as  to  be 
useless ;  how  the  report  of  a  decision  on  appeal  may  supersede 
the  reports  of  the  case  in  its  earlier  stages ;  how  many  times 
the  same  case  is  repeated  in  contemporary  reports  (an  evil 
which  in  recent  times  has  grown  to  such  an  extent,  that  we 
have  seen  no  less  than  seven,  and  have  now  in  course  of  publica- 
tion five  series  of  contemporary  reports  in  the  same  Courts) ; 
and,  if  you  consider  further,  how  much  of  unnecessary  detail 
swells  the  bulk  of  many  old  and  of  almost  all  recent  reports,  you 
will  perhaps  agree  with  me  in  expecting,  that  all  the  really  use- 
ful matter  in  these  1100  volumes  might  be  comprised  in  fewer 
than  one  hundred  volumes,  or  in  the  half  of  that  number  if  they 
were  closely  printed. 

If  the  precedents  so  selected  and  abridged  were  classified  and 
arranged  (any  case  involving  several  distinct  principles  being 
repeated  under  each  head),  every  lawyer  would  be  able  to  reject 
the  volumes  devoted  to  subjects  foreign  to  his  studies  or  practice. 

This  much,  I  think,  might  be  done,  without  risk  and  with 
great  advantage,  towards  digesting  the  common  law.  In  the 
operation  some  useful  precedents  would  possibly  be  lost  or 
obscured,  but  they  would  be  few  in  comparison  with  the  multitude 
which  are  now  practically  lost  because  they  are  inaccessible. 

The  labour  of  preparing  such  a  digest  would  doubtless  be  very 
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grcaty  bat  it  might  be  made  practicable  by  diyision  among  a 
moderate  number  of  hands,  and  extension  over  a  moderate  time. 
A  pleader,  a  chancery  barrister,  a  conveyancer,  and  a  civilian, 
might  form  a  companionship  to  whom  the  task  of  expurgating 
and  classifying  a  given  number  of  volumes  could  safely  be  en- 
trusted, each  of  them  working  upon  the  whole,  in  the  first 
instance,  independently  of  the  others,  stating  briefly  in  the 
margin  his  reasons  for  discarding  any  case,  and  then  submitting 
the  results  to  the  criticism  and  correction  of  his  companions. 
If  four  lawyers  could  in  this  way  dispose  of  thirty  volumes  in  a 
year,  a  stafi"  of  twenty  would  complete  the  work  in  less  than 
eight  years.  It  should  then  be  printed  and  be  substituted  by 
authority  in  the  place  of  the  old  reports,  the  citation  of  which 
in  the  courts,  for  any  purpose,  should  thenceforth  be  forbidden. 
I  need  not  tell  you  that  there  is  no  novelty  in  this  proposition. 
It  is  identical  with  the  scheme  which,  when  the  reports  were  a 
much  lees  crying  evil  than  they  now  are,  was  submitted  by  Lord 
Bacon  to  King  James.  It  has  frequently  been  repeated,  and 
now,  when  the  burthen  of  the  reports  is  felt  to  be  intolerable, 
and  when  the  nation  is  not  intent  upon  any  other  object  of 
engrossing  interest,  I  think  that  the  subject  may  be  discussed 
with  some  hope  of  a  practical  result. 

I  have  but  a  few  words  to  say  on  the  second  branch  of  the 
subject — the  regulation  of  reports  in  future. 

Reporting  is  now  uncontrolled;  there  are  five  competing  series 
of  reports  in  the  superior  courts  (a),  each  of  which,  by  reason  of 
the  competition,  and,  it  must  be  added,  of  the  badness  of  the 
article,  barely  afibrds  a  scanty  remuneration  to  the  reporters  and 
the  publishers.  The  reports  are  dear,  and  the  expense  is  most 
felt  by  those  who  have  most  leisure  to  study  them ;  they  are 
diffuse,  so  that  the  material  points  are  overlaid;  and  they  contain 
cases  which  ought  never  to  be  reported,  wasting  time,  filling 
shelves,  and  incumbering  the  law  with  a  multiplicity  of  useless 
details. 

It  may  be  difficult  to  find  a  remedy  for  this  plague  of  reports. 
Competition  and  privilege  have  been  tried  at  different  times, 

(a)  A  flUih  series  of  reports  in  all  the  Courts  has  been  announced. 
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and  neither  has  given  satisfaction*  The  sole  fruit  of  Lord 
Bacon's  attempt  to  reform  the  system  of  reporting,  was  the 
appointment  of  Hetlej  by  the  judges  as  reporter  in  the  Common 
Pleas,  and  Hetley's  reports  are  not  valued  (a).  It  is,  howeyer, 
by  no  means  clear  that  reporting  is  a  proper  'subject  for  com- 
petition. It  is  only  by  the  liberality  of  the  judges  that  notes 
of  cases  taken  by  self-appointed  reporters  are  allowed  to  be  cited. 
The  end  sought  being  an  authentic  record,  it  seems  that  a 
responsible  ofScer  should  be  appointed  to  keep  the  record. 

All  that  I  hare  to  propose  on  this  subject  is,  that  from  among 
the  commissioners  appointed  to  make  and  periodically  rerise  the 
digest,  a  chief  reporter  should  be  appointed  for  each  court,  with 
a  liberal  salary,  and  two  or  more  salaried  assistants  to  take  notes 
in  court,  the  duty  of  the  chief  reporter  being  mainly  to  deter- 
mine what  cases  should  be  published,  to  revise  the  reports,  and 
to  see  that  his  assistants  perform  their  duty.    I  need  not  say 
that  the  reporters  should  be  wholly  independent  of  tibe  judges, 
and  that  they  should  continue  in  office  during  good  behaviour. 
A  fund  sufficient  to  defray  the  expenses  of  the  establishment 
might  be  raised  by  the  sale  of  the  reports.    The  sale  of  the 
King's  Bench  reports  at  one  period  exceeded  three  thousand 
copies.    The  publishers  printed  four  thousand  copies,  and  paid 
the  reporters  at  the  rate  of  nearly  three  guineas  for  every  page. 
Since  that  time  the  sale  of  some  of  the  regular  reports  has 
dwindled,  as  I  am  informed,  to  three  hundred  copies. 

(a)  An  Act  of  Charles  n.,  for  preventing  abuses  in  printing,  required  that 
all  books  relating  to  the  common  law  should  be  licensed  bj  the  l^rd  Chan- 
cellor, the  Lord  Chief  Justice,  and  the  Chief  Baron. 
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XXX.— ON  THE  TRUE  REMEDIES  FOll  THE  EVILS 
WHICH  AFFECT  THE  TRANSFER  OF  LAND. 
Bt  JOSHUA  WILLIAMS,  Esq.,  BARRISTER-AT- 
LAW, 

(Read  on  the  24th  March,  1 862.; 

It  seems  admitted  on  all  hands  that  some  change  ought 
to  be  made  in  tlie  law  relating  to  the  transfer  of  land.  The 
demand  on  the  part  of  the  public  is  loud  and  general,  but 
great  doubts  appear  to  exist  as  to  the  proper  remedies 
to  be  applied.  In  order  to  secure  the  proper  remedies  it 
is  absolutely  necessary,  in  the  first  place,  to  obtain  an 
accurate  knowledge  of  the  evils  to  be  remedied. 

What  are  the  evils  of  which  the  public  complain  ?  Chiefly, 
I  apprehend,  these — delay,  expense,  and  uncertainty  as  to  the 
amount  of  delay  and  expense.  Insecurity,  when  a  purchase 
has  once  been  made,  is  not  an  evil  that  appears  to  be  generally 
felt;  but,  with  regard  to  mortgages,  complaints  are  sometimes 
heard  of  the  insecurity  of  a  second  mortgage,  and  the  difficulty 
of  mortgaging  a  second  time. 

These  being  the  evils,  the  next  question  arises,  whence  do 
they  proceed  ?  and  do  they  proceed  from  causes  which  it  is 
possible  to  remove?  On  this  point  some  misapprehension 
appears  to  exist.  It  is  very  generally  thought  that  the 
expense  and  delay  arise  from  the  necessity,  which  is  supposed 
to  occur  on  every  piu-chase,  of  investigating  and  proving  a 
sixty  years'  title,  however  frequently  such  title  may  have  been 
investigated  before.  Those  who  are  acquainted  with  the 
present  practice  of  selling  land  need  not  be  told,  that  such 
a  length  of  investigation  and  strictness  of  proof  as  by  law  is 
required  on  the  sale  of  land  (in  the  absence  of  any  special 
condition  to  the  contrary)  scarcely  ever  occur  in  modern 
practice.  In  this  matter  an  important  change  has  taken 
place  within  the  last  few  years.    The  precedent  of  conditions 
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of  sale,  which  stands  at  the  head  of  the  appendix  to  the 
editiong  of  Sugden's  Vendors  and  Purchasers  down  to  the 
year  1846,  was  no  doubt  a  valuable  precedent  in  its  day. 
But  if  any  one  were  now  to  propose  to  sell  real  estate  subject 
only  to  these  condition,  the  auctioneer  would  laugh  at  him. 
^'Whatl"  he  would  say,  "no  clause  making  recitals  twenty 
years  old  conclusive  evidence  ?  no  clause  throwing  upon  the 
purchaser  the  expense  of  the  proofis  which  he  may  require  ? 
no  restriction  as  to  the  time  which  he  may  take  over  the 
perusal  of  tlie  abstract  ?  no  power  to  rescind  the  contract  in 
case  the  purchaser  should  make  objections,  which  you  can't  or 
won't  answer?  Do  you  really  mean  to  give  them  a  sixty 
years'  title,  and  deduce  it  at  your  own  expense  ?"  He  will 
then  toll  you,  that  you  may  insert  almost  any  conditions  of 
flale  you  please,  so  long  as  you  raise  no  suspicion  of  any  unfair 
dealiDg,  without  in  the  sb'ghtest  degree  damaging  your  pros- 
pects as  to  the  price  you  \vill  obtain.  This,  then,  is  now 
constantly  done.  If  the  title  has  been  investigated  by  any 
counsel  whose  nnmc  is  known,  people  wiU  buy,  and  do 
continually  buy,  mthout  any  re-investigation  of  the  title. 
Not  very  long  ago,  I  settled  conditions  of  sale  of  a  large 
quantity  of  land  sold  for  building,  one  of  the  conditions  being 
that,  as  the  title  had  been  investigated  and  approved  of  by 
myself,  the  purchasers  should  not  re(]uire  (except  at  their 
own  expense)  any  abstract  of  the  title  prior  to  the  conveyance 
to  the  vendors,  who  were  trustees  for  sale,  which  conveyance 
was  dated  only  two  or  three  years  previously.  The  land  sold 
for  large  prioee,  and  the  vendors  were  i)erfectly  satisfied  an  to 
the  result  I  have  seen  other  conditions  of  a  similar  nature ; 
and  as  to  conditions  that  the  title  shall  commence  with  deeds 
dated  only  forty  or  fifty  years  back,  they  are  of  crery  day 
occurrence;  a  f«ct,  the  tnith  of  which  any  person  may  verify 
by  stepping  into  tlie  first  auctioneer's  office  that  ho  meets 
with,  and  asking  for  copies  of  the  ccmditions  of  sale  of  the 
next  pfc^rty  to  be  disposed  of. 
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When  land  is  mortgaged  the  case  is  different.  The 
mortgagor,  being  in  want  of  money,  and  being  occasionally  in 
the  hands  of  the  mortgagee,  is  not  in  a  condition  to  make 
special  stipulations,  and  sometimes  suffers  greviously  both  in 
the  matter  of  delay  and  of  expense. 

And  on  every  purchase  there  is  no  doubt,  as  a  general  rule, 
some  investigation  of  title ;  and  in  most  cases  it  is  in  con- 
sequence of  the  necessity  of  investigating  the  title,  that  delay 
and  expense  arise.  They  do  not  arise  in  every  case;  but 
where  they  do  arise,  they  ahnost  always  spring  out  of  the 
investigation  of  the  title.  And  I  apprehend  that  it  is  no  slight 
cause  of  the  demand  which  has  arisen  for  some  change,  that 
it  is  impossible  for  the  purchaser  to  know  beforehand  how 
great  tfie  delay  or  expense  may  be.  Did  the  purchaser 
know  how  long  the  matter  would  take,  or  liow  much  he 
would  have  to  pay,  he  would  be  better  satisfied  ;  for  he  could 
make  his  calculations  accordingly.  But  that  which  disgusts 
him  is,  that,  when  he  goes  to  an  auction  or  signs  a  contract, 
no  man  can  tell  him  how  long  he  may  have  to  wait,  or  how 
much  he  may  have  to  pay,  by  the  time  the  purchase  is 
completed.  As  the  law  now  stands,  it  is  positively  illegal  for 
a  solicitor  to  undertake  to  do  any  professional  work  for  a 
given  sum.  Should  that  sum  chance  to  exceed  his  cost^  aa 
fixed  by  taxation,  he  would  be  without  any  remedy  for 
the  diflGerence  (a).  And  as  to  any  security  for  prospective 
costs,  every  such  security  givea  by  his  client  is  absotatdy 
void. 

Many  attempts  have  been  made  to  remedy  the  evils  affect- 
ing the  transfer  of  land.  And  it  is  not  now  my  purpose 
minutely  to  criticise  the  schemes  which  have  been  brought 
forward  for  the  registration  of  title.  These  plans  have  all 
this  one  defect,  which  must  prevent  their  working  a  complete 
cure  of  the  ills  they  are  intended  to  abate  ;  and  that  is,  that 
they  are  merely  optional  and  partial,  and  cannot  from  their 

(a)  PhUbif  V.  Ha:iLe^  8  Commou  Bench  Reports,  New  Series,  p.  647. 
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nature  be  compulsory  and  universal.  To  work  a  complete 
care,  the  remedy  must  be  as  radical  and  permeating  as  the 
disease. 

I  may  observe,  however,  in  this  place,  that  I  think  the 
establishment  in  this  country  of  a  machinery  similar  to  that 
of  the  Encumbered  Estates'  Court  in  Ireland,  would  operate 
beneficially.  I  have  in  my  mind  now  some  estates  in  England, 
for  which  a  sale  under  such  a  court  appears  to  me  the  only 
remedy  for  the  entanglements  caused  by  complicated  and 
sometimes  conflicting  encumbrances.  The  shifting  of  encum- 
brances from  off  the  land  to  the  purchase-money,  and  the 
granting  to  the  purchaser  of  a  parliamentary  title,  would  in 
many  cases  be  as  great  a  benefit  here  as  they  are  found  to  have 
been  in  Ireland.  As  to  a  judicial  investigation  without  a  sale, 
though  it  might  be  granted,  it  would  very  seldom  be  required. 
And  I  feel  strongly  of  opinion  that  in  no  case  ought  a 
parliamentary  title  to  be  given,  without  some  provision  being 
made  for  compensation  to  those  who  may  suffer  from  the 
possible  error  of  the  court  or  officer,  whoever  he  may  be,  by 
whom  the  title  is  investigated.  If  for  public  grounds  it  is 
desirable  that  a  risk,  however  small,  should  be  run  of  a  man's 
estate  being  taken  from  him  in  his  absence,  it  is  surely  right, 
on  every  principle  of  policy  and  justice,  that  when  such  a  case 
does  happen,  full  compensation  should  be  made.  It  is  said  bj 
some  that  this  would  be  turning  the  State  into  an  insurance 
offica  And  so  it  would.  But  why  not  ?  To  this  it  is  replied, 
that  there  are  already  plenty  of  insurance  offices,  and  that  any 
man  may  now  get  his  title  insured,  if  he  likes  to  pay  the 
expense.  This  reply,  however,  is  a  mere  fiaUacy.  No  private 
office  can  possibly  insure  to  any  man  the  possession  of  a  certain 
piece  of  land  to  which  some  other  man  has  a  valid  title.  The 
true  owner  brings  his  ejectment.  The  sheriff  puts  him  in 
possession ;  and  no  insurance  office  can  possibly  eject  him- 
All  ihat  a  private  office  can  do  is  to  supply  a  pecuniar}' 
compensation.     They  can  only  insure  your  title  in  the  same 
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way  that  they  insure  your  life.  They  can  no  more  give  you 
a  title  than  they  can  prolong  your  life.  The  State  only  can 
possibly  give  a  perfect  title.  The  State  may  insure  your 
possession  of  a  certain  piece  of  land.  And  if  an  indefeasible 
title  be  a  benefit,  and  a  benefit  which  the  State  alone  cuu 
confer,  why  should  the  State  hesitate  to  undertake  the  duty  ? 
As  to  the  risk,  it  is  merely  a  matter  of  calculation.  Consider- 
ing the  carefol  way  in  which  titles  are  ordinarily  investigated, 
a  very  small  per  centage  indeed  on  parliamentary  titles  would 
be  su£5cient  not  only  to  cover  the  risk  of  insurance,  but  also 
leave  a  profit.  I  think,  therefore,  that  the  power  of  obtaining 
such  a  title  would  not  unfrequently  be  very  beneficial ;  and 
that  it  may  be  granted  without  inconvenience.  At  the  same 
time  I  believe  that  it  is  a  remedy  which  would  practically  be 
resorted  to  only  in  certain  cases ; — ^and  these  would  be,  first^  the 
case  of  lands  heavily  encumbered;  and,  secondly,  the  case^ 
which  now  frequently  arises,  of  lands  sold  in  numerous  lots 
for  building  or  otherwise.  This  then,  though  so  far  as  it  goes 
a  beneficial  change,  would  after  all  be  merely  a  partial  remedy. 
What  is  wanted  is  something  more  than  this,  something 
which  shall,  if  possible,  facilitate  and  cheapen  all  transactions 
relating  to  land.  And  here  we  are  met  at  the  threshold  by  a 
serious  difiSculty.  How  if  the  legal  profession  should  dislike 
our  remedies,  and  reject  them  ?  Without  their  assistance 
all  permanent  benefit  is  hopeless.  It  is  impossible  to  reform 
any  great  profession  from  without.  The  practitioners  them- 
selves must  be  made  to  see  the  propriety  and  desirability  of 
the  change.  If  they  thoroughly  set  themselves  against  it, 
devices  will  surely  be  found  in  some  way  or  other  for  evading 
it  or  setting  it  aside*  To  be  certain  of  our  reckoning,  we 
must  call  in  our  host.  Now,  in  this  particular  matter  of 
conveyancing  reform,  many  circumstances  have  combined  to 
wed  the  profession  to  a  course  of  practice,  which  tends  gre^xtly 
to  inorease  the  delay,  expense,  and  uncertainty  now  so  mucli 
complained  of.     And  I  believe  that  the  very  first  step  has  yet 
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to  be  made  towards  any  really  efficient  chaoge  in  the  practice 
oi' conveyancing.  This  step  is  a  thorough  revisioQ  of  the  mode 
in  which  solicitors  are  paid. 

The  present  mode  of  payment  by  length  sxid  by  scale  appears 
to  me  to  be  in  every  way  objectionable,  and  so  absoid  that  I 
doubt  not  that  our  children  will  look  back  vdth  wonder  to 
think  that  sucli  a  system  should  so  long  have  be^i  toleraied. 
It  is  a  system  which  does  not  answer  the  end  propoaed  of 
protecting  tlio  client  It  discourages  talent;  it  increases 
expense ;  it  promotes  idleness;  it  tends  to  degrade  the  liberal 
profession ;  and  above  all,  it  tends  to  give  both  to  solicitcHrB 
and  counsel  a  special  interest  in  just  that  very  part  of  oc«- 
veyancing  practice  which  most  requires  reform ;  and  ^at  I 
believe  to  be  the  present  system  of  Abstracts  of  Title. 

The  present  system  of  taxing  solicitors'  costs  seem  to 
be  founded  on  the  principle,  still  devoutly  held  by  some 
classes  of  the  community^  that  lawyer  and  rogue  are 
convertible  terms.  Having  therefore  caught  your  lawyer, 
you  take  him  at  once  to  the  taxing  master,  who  puts  on  him 
a  strait  waistcoat  of  costs,  in  order  that  he  may  do  as  little 
mischief  as  possible.  And  having  done  this,  you  keep  aa  far 
away  from  him  as  yon  can.  Should,  however,  your  neeessities 
tempt  you  into  his  den,  then,  if  he  Iiappen  to  be  indeed  the 
rogue  you  take  him  for,  you  will  find  that  all  your  restraints 
are  but  as  the  green  withes  witli  which  the  Philistines  bound 
the  giant ;  and  you  will  come  out  from  his  presenoe  with  a 
sadly  bleeding  purse.  This  is  a  I  ind  of  hemorrhage^  which 
when  it  onco  sets  in,  is  very  difficult  to  staunch.  It  is  well 
known  that  there  are  two  ways  of  preparing  a  lawyer's  bill, 
one  for  taxation,  the  other  simply  for  fair  remuneration. 
To  learn  how  to  charge  is  no  small  part  of  a  solicitor's 
necessary  study,  a  study  assisted  by  numerous  treatises  simply 
on  the  subject  of  costs.  I  find  in  a  recent  catalogue  of  law 
books  the  names  of  no  less  than  twenty  writers  on  this 
interesting  subject.     And  in  many  cases  nothing  is  so  per^ 


WHICH  AFFEOT  TH£  TIUKSFHR  OF  LANEU  596 

plexing  to  a  solicitor  ae  to  know  how  to  make  out  his  bill. 
If  he  simply  makes  fair  charges  ibr  the  work  he  has  douey  he 
is  liable  to  be  mulcted  by  some  testy  client  suddenly  deter- 
mining to  have  his  bill  taxed.  If  he  prepares  his  bill  with  a 
view  to  taxation,  he  naturally  fears  his  client's  disgust  at  the 
innumerable  wretched  little  items  which  must  be  thrust  in, 
in  order  to  get  it  safely  through  the  ordeal.  That  clients 
are  not  protected  under  the  present  system^  is  plain  enough 
from  the  complaints  one  hears,  but  would  be  plainer  were  the 
cases  known  of  some  who  are  obliged  to  suiFer  in  silence. 
There  are  black  sheep  in  every  profession.  In  the  law  I 
firmly  believe  there  is  no  larger  proportion  than  in  any  other 
class.  But  when  they  do  occur,  the  present  system  of  taxation 
enables  them  to  fleece  their  unfortunate  clients  by  the  sanetion 
and  authority  of  the  law. 

The  present  system  discourages  talent.  It  hinders  the  man 
determined  to  excel,  in  the  same  way  as  the  Trades'  Unions 
of  some  ignorant  workmen  have  attempted  to  repress  the 
efforts  of  the  industrious.  They  provide  that  no  man  shall 
work  more  than  so  many  hours  a  day.  The  law  provides^ 
that  no  solicitor  shall  earn  more  than  a  certain  sum  (namely 
three  guineas)  by  a  day's  work.  This  is  in  effect  to  enact, 
that  no  man  ought  to  follow  that  branch  of  the  profession 
whose  time,  under  any  circumstances,  is  likely  to  be  worth 
more.  It  is  said,  I  know  not  on  what  authority,  that  a 
late  Lord  Chancellor  declared  that  no  solicitor  ought  to  earn 
more  than  500L  a  year.  This  narrow  sentiment  is  just  of  a 
piece  with  the  vulgar  opinions  current  concerning  the  whole 
profession.  It  is  as  much  as  to  say,  that  the  profession  of 
a  solicitor  is  one,  which  should  be  entered  by  no  man, 
whose  services  under  any  circumstances  are  likely  to  be 
worth  more;  that  the  matter  is  simply  a  struggle  between 
one  party  to  get  much,  and  the  other  to  give  little;  and, 
that  being  so,  the  less  you  give,  the  more  you  succeed.  The 
principle  is  as  injurious  as  it  is  fallacious.    Most  people  would 
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rather  spend  a  Rhilling  than  a  guinea ;  yet  many  of  us  would 
feel  it  a  grievous  thing  if  no  dentist  were  to  be  allowed  to 
take  more  tlian  a  shilling  for  drawing  a  tootli.  We  knc»w 
that  tlioro  are  places  where  it  may  be  done  for  this  price; 
and  where  probably  even  more  time  might  be  bestowed  upon 
our  individual  case,  than  is  given  by  the  practitioner  who 
dismisses  us  in  a  minute.  So,  now,  some  of  the  leading 
solicitors,  with  the  consent — one  may  say,  virtually,  at  the 
request — of  their  clients,  charge  five  guineas  a  day  instead  of 
three  when  their  own  services  are  required.  But  when  rules 
beiL^in  to  be  honoured  more  in  the  breach  than  in  the  observ- 
ance, it  is  high  time  that  they  were  swept  away. 

The  present  system  tends  to  increase  expense.     On  this 
subject  I  long  since  entered  my  protest  in  my  "  Principles  of 
the  Law  of  Real  Property,"  an  extract  from  which  I  trust  I 
may  bo  permitted  to  give.    I  have  there  said  (a): — **So 
long  as  the  power  of  alienation  possessed  by  the  public  is 
exercisable  in  such  a  variety  of  ways,  and  for  such  a  multitude 
of  purposes  as  is  now  permitted,  so  long  will  the  conveyance 
of  landed  property  call  for  the  exercise  of  learning  and  skill, 
and  BO  long  also  will  it  involve  the  expense  requisite  to  give 
to   8uch  learning  and  skill  its  proper  remuneration.     The 
remuneration,  however,  which  is  afforded  to  the  profession  of 
the  law  is  bestowed  in  a  manner  which  calls  for  some  remark. 
In  a  country  like  England,  where  every  employment  is  subject 
to  the  keenest  competition,  there  can  be  little  doubt  but  that 
whatever  method  may  be  taken  for  the  remuneration  of  pro- 
i'essional  services,  the  nature  and   quantity  of  the  trouble 
incurred  must,  on  the  average  and  in  the  long  run,  be  the 
actual  measure  of  the  remuneration  paid.     The  misfortune  is 
that  when  a  wrong  method  of  remuneration  is  adopted,  the 
true  proportion  between  service  and  reward  is  necessarily 
obtained  by  indirect  means,  and  therefore  in  a  more  trouble- 
some, and;  consequently,  more  expensive  manner,  than  if  a 

(a)  Page  17G,  6th  ed. 
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proper  scale  had  been  directly  used.  In  the  law,  unfortn- 
nately,  this  has  been  the  case,  and  there  seems  do  good  reason 
why  any  individual  connected  with  the  law  should  be  ashamed 
or  afraid  of  making  it  known.  The  labour  of  a  lawyer  is 
very  different  from  that  of  a  copyist  or  printer — it  consists, 
first  and  chieflyi  in  acquiring  a  minute  acquaintance  with  the 
principles  of  the  law,  then  in  obtaining  a  knowledge  of  the 
facts  of  any  particular  case  which  may  be  brought  before  him, 
and  lastly  in  practically  applying  to  such  case  the  principles 
he  has  previously  learnt.  Bat,  for  the  ]ast  and  least  of  these 
items  alone,  does  he  obtain  any  direct  remuneration  ?  for,  deeds 
are  now  paid  for  by  the  length,  like  printing  or  copying,  with- 
out any  regard  to  the  principles  they  involve,  or  to  the  intricacy 
or  importance  of  the  facts  to  which  they  may  relate ;  and, 
more  than  this,  the  rate  of  payment  is  fixed  so  low,  that  no 
man  of  education  could  afford  for  the  sake  of  it,  first  to 
ascertain  what  sort  of  instrument  the  circumstances  may 
require,  and  then  to  draw  a  deed  containing  the  full  measure 
of  ideas  of  which  words  are  capable.  The  payment  to  a 
solicitor  for  drawing  a  deed  is  fixed  at  Is.  for  every  seventy- 
two  words,  denominated  a  folio;  and  the  fees  of  counsel, 
though  paid  in  guineas,  average  about  the  same.  The  con- 
sequence of  this  false  economy  on  the  part  of  the  public  has 
been,  that  certain  well  known  and  long  established  lengthy 
forms,  full  of  synonyms  and  expletives,  are  current  among 
lawyers  as  common  forms,  and,  by  the  aid  of  these,  ideas  are 
diluted  to  the  proper  remunerating  strength;  not  that  a 
lawyer  inserts  nonsense  simply  for  the  sake  of  increasing  his 
fee;  but  words,  sometimes  unnecessary  in  any  case,  some- 
times only  in  the  particular  case  in  which  he  is  engaged,  are 
suffered  to  remain  tonctioned  by  the  authority  of  time  and 
usage.  The  proper  amount  of  verbiage  to  a  common  fonu 
is  well  established  and  understood;  and  whilst  any  attempt 
to  exceed  it  is  looked  on  as  disgraceful,  it  is  never  likely  to  be 
materially  diminished  till  a  change  is  made  in  the  scale  of 
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pajrmcnt.  The  case  of  the  medical  professioD  ki  exaetij 
parallel,  for  so  long  as  the  public  think  the  mediciiie  sallied 
is  Uie  only  thing  worth  paying  for,  bo  long  will  cores  ever  be 
accompanied  with  the  customary  abundance  of  litile  battles 
In  both  cases  the  system  is  bad;  but  the  fault  is  not  with  the 
profession,  who  bear  the  blame,  but  with  the  public,  who  hsve 
fixed  the  scale  of  payment,  and  who,  by  a  little  more  direct 
liberality,  might  save  themselves  a  considerable  amooat  of 
indirect  expense.  If  physicians'  prescriptions  were  paid  for  by 
their  length,  does  any  one  suppose  that  their  present  coDctse- 
ness  would  long  continue  ?  unless,  indeed,  the  rate  c^  paysoent 
were  fixed  so  high  as  to  leave  the  average  remuneratioa  the 
same  as  at  present." 

The  system  tends  to  promote  idleness.  That  which  is  done 
is  not  sufficiently  paid  for.  That  which  is  not  done  is  over- 
paid ;  and  between  the  two  that  balance  is  arrived  at,  which 
the  inexorable  laws  of  supply  and  demand  always  prevent 
from  being  excessive  on  the  average.  But  to  tell  a  man  that 
the  more  he  aims  at  conciseness, the  worse  he  shall  be  paid; 
that  the  more  copies  and  abstracts  he  gets  done  by  the  law- 
stationer,  the  more  prosperous  he  shall  be;  that  it  matters  not 
what  is  in  a  letter,  so  long  as  he  writes  it,  is  surely  not  the 
way  to  encourage  a  genuine  industry.  Audit  is  curious  to  see 
how  much  the  minds  of  some  clerks  and  others,  who  have  not 
enjoyed  the  benefits  of  a  liberal  education,  are  warped  by  this 
state  of  things.  I  have  before  now  met  with  some,  who  seemed 
to  think  that  their  sole  duty  to  their  principals  consisted,  first 
in  expanding  every  idea  into  the  largest  possible  number  of 
words,  and  secondly  in  making  (is  many  deeds  as  possible  oa( 
of  every  transaction. 

The  system  tends  to  degrade  the  profession.  That  of  late 
years  it  has  not  become  degraded,  but  has  on  the  contrary 
risen  in  public  estimation,  is  a  fact  depending  upon  other 
causes.  The  examinations  required  on  the  admimon  of 
solicitors  have  tended  greatly  to  raise  them  as  a  class.    Though 
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taxation  has  done  its  best  to  lower  them,  it  has  been^  in  most 
cases,  set  aflide  by  the  consent  of  clients.  I  believe  that  many 
solicitors  in  large  practice  scarcely  have  a  single  bill  taxed  in 
the  course  of  the  year.  But  the  tendency  is  a  bad  one.  It  is 
to  the  honour  of  the  profession  that,  notwithstanding  all  the 
inducements  which  this  system  holds  out  to  verbiage,  the 
prolixity  of  deeds  has  greatly  diminished  within  the  last  fifty 
years.  Still  much  remains.  And  so  long  as  a  shilling  for 
every  seventy-two  words  is  the  utmost  charge  that  a  solicitor 
may  make  for  drawing  a  deed,  without  throwing  himself  upon 
the  mercy  of  his  client,  so  long  will  many  cases  occur  of  ideas 
expressed  in  far  more  words  than  are  absolutely  necessary. 

But,  like  many  other  too  persistent  attempts  at  screwing 
down,  the  system  has  over-reached  itself,  and  now  produces 
complaints  as  to  that  very  expense,  which  it  attempted  unduly 
to  restrain ;  and  the  expense  which  it  has  particularly 
produced,  is  that  connected  with  the  transfer  of  land.  Of 
late  years  the  costs  of  actions  at  common  law  have  been,  with 
most  excellent  intentions,  cut  down  so  low,  that  it  is  scarcely 
worth  the  while  of  a  first-rate  practitioner  to  trouble  himself 
about  an  action  at  law.  More  recently  the  reforming  process 
has  been  applied  to  suits  in  equity ;  and  notwithstanding  the 
very  heavy  costs  at  which  such  suits  are  still  frequently 
conducted,  matters  have  been  so  managed  that  that  class  of 
the  profession,  with  respect  to  whom  it  is  of  the  deepest 
importance  to  the  public  that  they  should  undertake  such 
suits,  now  feel  indifferent  about  the  matter. 

The  first  class  of  solicitors  betake  themselves  almost 
exclusively  to  conveyancing.  In  a  country  like  ours,  possessing 
a  large  and  powerful  landed  aristocracy,  a  country  where  every 
man  who  accumulates  a  fortune  immediately  lays  it  out  in  the 
purchase  of  land,  with  a  view  to  found  a  family  and  to 
perpetuate  his  name,  it  must  follow,  that  the  landowners 
naturally  seek  men  of  education  and  ability  to  look  after  the 
disposition  of  their  most  treasured  possessions.    It  accordingly 
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happens  that  not  a  few  men  of  public  school  and  university 
education^  of  good  family,  and  possessing  all  the  qualifications 
of  gentlemcD,  are  to  be  found  amongst  the  first  ranks  of  the 
profession  of  a  solicitor.  And  it  is  one  of  the  advantages  of 
the  profession  of  a  conveyancing  counsel,  that  he  is  brought 
into  contact  with  men  of  his  class.  The  first-rate  solicitor 
goes  himself  to  his  conveyancer's  chambers,  for  there  a  large 
purchase,  an  important  settlement,  or  a  heavy  mortgage  is 
going  on.  But  he  sends  his  clerk  into  the  Court  of  Chancery, 
and  deputes  a  small  boy  to  represent  him  at  the  judge's 
chambers,  in  the  matter  of  the  butcher's  cart  which  ran 
against  his  client's  brougham,  or  some  such  other  Common 
Law  action  which  lie  feels  himself  obliged  to  undertake.  How 
far  this  state  of  things  may  tend  to  affect  the  bar  of  each  class 
might  perhaps  form  the  subject  of  instructive  enquiry.  All 
classes  in  every  profession  take  their  tone  from  the  highest ; 
and  every  small  solicitor  accordingly  thinks  more  of  himself 
when  he  gets  an  abstract  of  title  into  his  office.  And  the 
opinion  may  not  unfrequently  be  heard  expressed,  that  if 
conveyancing  were  to  go,  the  profession  of  a  solicitor  would  not 
be  worth  following.  Here  it  is  that  profits  are  made,  which 
counterbalance  the  want  of  profit  in  other  branches.  An 
abstract  of  title  is  paid  for  at  the  rate  of  ten  shillings  a  sheet. 
Copies  of  deeds  yield  a  large  profit  and  give  no  trouble. 
Conveyances  may  be  drawn  by  the  conveyancer's  pupil,  and 
settled  by  the  conveyancer,  yet  a  charge  for  drawing  is  still 
allowed.  The  perusal  of  abstracts  of  title  is  about  the  best 
part  of  a  conveyancing  counsel's  practice.  Thus  it  happens 
that  the  present  system  gives,  both  to  solicitor  and  counsel, 
an  especial  interest  in  this  particular  part  of  the  profession. 
And  I  believe  that  no  thorougli  and  permanent  reform 
in  the  law  of  real  property  will  ever  be  made,  until  the 
present  system  of  taxation  of  costs  is  utterly  abolished,  at  any 
rate  with  respect  to  conveyancing. 
A  precedent  for  a  more  improved  plan  already  exists  in  a 
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neighbouring  country.   Scotchmen  are  proverbially  canny ;  and 
John  Bull  need  fear  no  hurt,  if  he  follow  his  brethren  across 
the  Tweed  in  the  subject  of  payment.    There  the  writers  to 
the  Signet  are  paid  on  an  ad  valorem  scale  for  the  conduct  of 
purchases,  and  the  system  works  well  for  all  parties.    As 
compared  with  advocates,  the  writers  to  the  Signet  in  Scotland 
occupy,  I  believe  I  may  say,  a  higher  position  than  in  England 
solicitors  generally  hold  with  respect  to  counsel.     I  know  that 
liere  there  are  many  solicitors  anxious  to  be  delivered  from 
the  trammels  of  an  absurd  and  degrading  system,  as  there  arc 
many  persons  in  both  .branches  of  the  profession  anxious 
to  promote  a  reform  of  the  law.    And  it  stands  to  reason  that 
what  is  just  must  ia  the  long  run  be  beneficial.     It  is 
satisfactory  to  see  that  the  principle  of  ad  valorem  payments 
has  been  introduced  into  the  bill  lately  brought  forward  by 
the  Lord  Chancellor.    But  if  the  principle  be  good,  why  not 
apply  it  universally  ?    Partial  me^iSures  and  partial  remedies 
are  just  the  things  which  have  brought  upon  the  law  that 
curse  of  complexity,  from  which  we  all  wish  to  be  delivered. 
Having  given  to  time,  talent  and  responsibility  that  reward 
which  by  law  is  now  only  bestowed  on  perfunctory  labour  and 
prolixity,  the  next  step  to  be  taken  appears  to  me  to  be,  the 
abolition  of  the  present  mode  of  folding  and  writing  deeds^  a 
mode  which  one  would  think  to  have  been  specially  invented 
for  the  purpose  of  making  them  as  illegible  as  possible.    If 
you  attempt  to  read  one,  you  must  keep  the  finger  of  one 
hand  at  one  end  of  the  line,  to  sec  where  you  left  off,  and  the 
other  at  the  other  end  to  find  out  where  you  are  to  begin 
again.     The  suggestion  of  the  Lord  Chancellor  for  the  print- 
ing of  deeds  appears  to  me  to  be  one  which,  under  proper 
limitations,  may  produce  results  of  the  greatest  value.     I  only 
regret  that  it  still  rcniaiiis  merely  a  suggestion.     I  believe 
that  the  greatest  benefit  would  arise  from  some  such  pi*©- 
visions  as  the  following,  if  accompanied  by  the  other  changes 
I  am  about  to  suggest : — That  all  deedsy  probates  ofwilh  and 
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letters  of  administration,  should  be  printed  booiwiee  cm  fxqfir  of 
a  certain  size  and  shape;  that  no  stamps  should  be  issaed 
upon  any  paper  which  was  not  of  the  size  and  shape  required; 
and  that  all  deeds  written  or  printed  on  pardimenti  or  on 
paper  of  any  other  size  or  shape,  should  be  ezcluded  from  the 
registration  hereafter  proposed.  I  would  also  abdidi  the 
antiquated  custom  of  the  sealing  and  delivery  of  deeda^  and 
require  instead  the  more  modem  devices  of  signatoie  snd 
attestation,  both  of  which,  strange  to  say,  are  now  held  to  be 
unnecessary!  (a) 

This  having  been  done,  I  would  next  proceed  to  aboUdi 
entirely  the  present  system  of  abstracts  of  title.    Consider  for  a 
moment  what  it  is  that  a  man  does  when  he  simply  signs  a 
contract  to  sell  a  piece  of  land.    By  the  law,  as  it  now  stands, 
he  firmly  binds  himself,  by  implication,  to  do  at  his  own 
expense  the  following  things: — ^To  'make  out,  at  hfs  own 
expense,  and  deliver  to  the  purchaser,  an  abstract  of  all  the 
title  deeds,  wills,  and  other  documents  affecting  the  premises 
for  the  last  sixty  years.    It  will  not  do  for  him  to  say  to  the 
purchaser,  ^^  Here  are  the  deeds,  take  them  and  look  at  them 
yourself,  or,  if  you  please,  let  your  lawyer  look  over  them ' 
No ;  the  purchaser  is  entitled  to  an  abstract.    Ebving  got  his 
abstract,  he  is  next  entitled  to  have  that  abstract  verified  hj 
the  production,  at  the  vendor's  expense,  of  every  one  of  the 
title  deeds.    It  frequently  happens,  as  property  is  subdivided, 
that  many  deeds  are  not  in  the  custody  of  the  vendor.    No 
matter  ;  he  must  find  out  where  they  are,  and  give  the  pur- 
chaser an  opportunity  of  inspecting  them.    He  must  then 
verify,  at  his  own  expense,  every  event  upon  which  the  titie 
has  turned,  the  death  of  every  tenant  for  life  or  life  annuitant, 
the  pedigree  of  every  heir-at-law,  and  the  names  and  numbers 
of  every  class  of  persons,  such  as  children,  on  whom  the 
property  may  have  been  settled.      Having  done  this,  he  is 

(a)  Avdinc  v.  WhUtoTk^  4  Manning  &  Granger's  Common  Pleas  B«port^ 
p.  801. 
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AirUier  boand,  at  his  own  GxpenBe,  to  giye  to  the  pnrefaaser 
attested  copies  of  all  the  deeds  which  are  not  handed  over. 
Trae  it  is,  as  I  have  said  before,  that  every  well-advised 
vendor  now  inserts  into  his  contract  for  sale  special  conditions 
applicable  to  the  state  of  the  title,  and  throwing  upon  the 
purchaser  as  many  of  the  expenses  as  he  can.  But  here  I  adc 
what  is  the  use  of  a  law  which  every  well-advised  person  takes 
care  to  escape  from  ?  The  effect  not  unfrequently  is,  to  bring 
an  honest  vendor,  not  fortunate  enough  to  have  good  legal 
advice,  into  a  very  serious  strait;  and  cases  have  occurred 
where  purchasers  have  waived  their  strict  rights,  on  con- 
dition of  getting  the  property  for  nothing. 

The  right  of  a  purchaser  to  an  abstract  of  title  is  com- 
paratively of  modem  date.  On  this  subject  Mr.  Coventry,  in 
his  work  on  Conveyancers'  Evidence  (a),  gives  us  the  follow- 
ing information  : — "  Formerly,  the  deeds  themselves  were 
transmitted  to  the  conveyancer's  chambers,  and  he  not  only 
gave  his  opinion  on  the  effect  and  construction  of  the  several 
deeds,  bat  prepared  an  abstract  of  them  in  a  form  much  more 
concise  and  piquant  than  they  are  now  frequently  found.  He 
could  also  express  a  more  confident  opinion  on  the  merits  of 
the  title ;  and  the  deeds  being  carefully  perused  by  the  eye 
of  an  experienced  lawyer,  all  latent  and  obscure  blemishes  and 
defects  were  detected,  which  now,  it  is  fieared,  are  too  often 
unconsciously  slurred  over.  It  is  clear  that  the  opinion  of 
counsel  depends  entirely  on  what  in  stated  to  him  in  the 
abstract,  and  it  is  equally  clear  that  an  experienced  lawyer  is 
more  capable  of  detailing  the  effect  of  a  complicated 
assurance  than  an  inexperienced  apprentice."  Certain  it  is 
that  in  none  of  the  old  digests  of  the  law  does  the  title 
^^Abstract "  appear.  It  is  wanting  even  in  Viner's  Abridg- 
ment, the  second  edition  of  which  was  published  £0  late  as 
1791,  and  extended  to  twenty-ibur  octavo  volumes.  In  the 
early  part  of  tlio  present  centuiy,  however,  abstracts  of  title 

(a)  Page  26. 
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formed  the  subject  of  a  learned  treatise,  ia  three  yoIhiiigs,  hj 
the  late  Mr.  Preston.  And  in  this  work  the  right  of  a 
purcliaser  to  an  abstract  of  the  deeds,  at  the  vendor's  expense, 
is  expressly  laid  doAMi  (a). 

The  abstract  having  accordingly  been  famished,  the  pur- 
chaser now  has  to  compare  the  abstract  with  the  title  deeds. 
The  way  the  deeds  are  written  makes  this  a  very  irtsome 
process,  and  the  duty  is  too  frequently  deputed  to  an 
inexperienced  clerk.  The  risk  that  is  thus  run  is  very  con- 
siderable. I  believe  tliat  it  will  be  found  that  the  lar^ 
majority  of  cases  in  which  titles  that  have  been  approved  by 
counsel  have  turned  out  bad,  have  arisen  from  neglect  or 
ignorance  in  the  comparison  of  the  abstract  with  the  title 
deeds*  I  remember  one  case  where,  in  the  abstract  of  a  will, 
the  simple  word  "  remainder"  was  used  as  a  concise  expression 
for  a  limitation,  which  in  fact  was  not  a  remainder,  a  difference 
which  made  a  title,  which  was  really  bad,  appear  on  the 
face  of  the  abstract  to  be  a  good  one.  I  happened  to  see  two 
separate  abstracts  of  the  same  will,  in  which  the  same 
expression  was  used,  and  both  of  them  had  been  examined,  and 
the  expression  allowed  to  remain.  Not  long  ago  I  had  occasion 
to  object  to  a  title  to  an  estate  forming  one  of  a  number 
of  lots,  the  titles  to  which  were  bnid  to  have  been  approved 
of  by  sundry  eminent  counsel.  And  upon  the  face  of  the 
abstract  the  title  was  undoubtedly  good.  But  my  client  had 
a  remarkably  careful  conveyancing  clerk ;  and  he  discovered, 
in  an  unexpected  place  in  a  long  instrument,  some  words  not 
abstracted  which  appeared  to  him  to  be  material,  and  which 
he  accordingly  copied  at  the  back.  And  these  words  made 
all  the  difference. 

Now,  if  the  deeds  were  printed,  an  abstract  would  be 
unnecessary.  Acts  of  Parliament  are  printed  bookwise ;  and 
Acts  of  Parliament  relating  to  private  estates  are  sometimes 
abstracted;  but  I  believe  there  are  very  few  counsel  who  would 

(a)  1  Preston  on  Abstracts,  2nd  edit.,  p.  34. 
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not  prefer  reading  the  printed  copy,  thongh  it  might  contain 

a  good  deal  that  was  irrelevant,  rather  than  a  written  abstract^ 

though  professedly  confined  only  to  the  material  parts. 

I  should  propose,  therefore,  to  abolUh  entirely  a  purchaser's 

right  to  any  abstract  of  title  deeds  executed  after  the  printing 

of  deeds  had  become  compulsory »    Instead  of  an  abstract  I 

would  give  the  purchaser  a  right  to  inspect  either  the  deeds 

*  

themselves  or  certified  copies  of  them.     The  deeds  being 

already  printed,  the  expense  of  such  copies  would  already 

have  been  provided  for;  and  the  purchaser  would  have  the 

satisfaction  of  knowing  that  his  counsel  was  really  advising 

upon  the  title,  instead  of,  as  now,  upon  a  second4iand  and 

sometimes  imperfect  account  of  it 

Having  made  this  important  change  in  the  law,  I  think  the 
next  step  should  be  to  carry  into  effect  that  part  of  the  Second 
Report  of  the  Seal  Property  Commissioners  of  1831,  which 
recommended  a  registry  of  deeds  by  roots  of  titlcj  on  a  plan 
elaborated  with  a  scienoe  and  skill,  to  which  it  may  be  fairly 
said  no  approach  has  since  been  made.  I  am  quite  aware  of 
the  objections  to  a  registry  of  assurances  set  forth  by  the 
Commissioners  of  1857.  But  I  believe  that  the  alterations  I 
now  propose  will  to  a  very  great  extent  obviate  those  objections. 
And  it  is  a  satisfaction  to  me  to  find  that  one  of  the  most 
eminent  members  of  that  Commission,  the  present  Lord 
Chancellor,  has  considerably  modified  his  views  as  there 
expressed,  and  has  brought  forward  a  measure  much  more 
nearly  approaching  the  only  registry  which  I  believe  to  be 
practicable;  and  that  is  a  registry  of  assurances.  The  plan  I 
propose  appears  to  me  to  be  merely  ihe  Lord  Chancellor's  idea, 
carried  out  to  its  full  add  legitiniate  oontocpsences. 

It  is  proposed  by  his  Lordship  tiiat  there  should  be  a 
written  statement  msd^^  thq  effect  of  tfa^  assurances  under 
which  the  property  becomes  utinSaMf .' hisld,  so  as  to  state 
cleady  and  concisely  the  exact  nature  of  the  present  title. 
The  duty  of  settling  this  statement  is  to  devolve  on  the 

2u 


606      OK  THE  TBUE  BSMEDIE8  FOB  THE  XYIU 

registrar.  But  if  an  abfltract  is  sufficient  to  state  deailj  tk 
exact  position  of  the  title,  why  should  not  the  deeds  thenttdfs 
do  the  same?  Is  it  absolutely  necessary  that  there  should  be 
first  a  long  deed  to  make  your  conveyance^  and  then  a  short 
instrument  to  tell  you  what  it  is  about?  The  deed  oug^io 
be  so  drawn  that  to  abstract  it  would  be  impoesibla  XTnder 
any  circumstances  the  making  of  an  abetract  is  a  difficiilt 
task;  and  where  the  abstract  is  to  be  condusive,  the  task  » 
most  dangerous.  Many  instruments  even  now  most  be  set 
out  in  the  abstract  verbatim;  and  not  Icxig  ago  I  was  fbnusbed 
with  a  copy  of  some  Chancery  proceedings  in  lien  of  an 
abstract,  to  which  the  purchaser  was  entitled,  upon  the  giooDd 
that  it  was  cheaper  and  easier  to  copy  than  to  abrtract  thsm. 
The  true  plan  appears  to  me  to  be,  simply  to  put  fidth  inthe 
power  of  language.  We  have  a  language  quite  snffieient  for 
the  expression  of  our  ideas  with  conciseness  and  aocunu?. 
If  a  settlement  is  to  be  made  which  may  destine  the  property 
for  two  generations,  happen  what  may,  it  may  be  long  biA 
complicated;  but,  if  so,  such  length  and  complication  are 
inevitable.  Tour  deed  will  be  long  and  complicated;  bat) 
long  and  complicated  as  it  is,  it  will  admit  of  no  shorter 
expression;  and  to  suppose  that  such  setflements  as  frequenilj 
occur  could  be  squeezed  into  the  compass  of  half  a  sheet  of 
paper  is  a  mere  delusion.  Take  away  all  motive  for  prolixitfi 
and  a  man  in  drawing  a  deed  will  naturally  use  (even  to  save 
himself  trouble)  the  most  conciite  language  which  occurs  to 
him.  With  regard  to  modern  settlements,  whatever  may  be 
said  of  the  older  ones,  I  believe  that  any  person  of  ordinaiy. 
education,  without  the  aid  of  precedents,  would  make  a  mudi 
longer  affair  of  them  than  a  lawyer.  He  would  endeavour  to 
provide  separately  for  contingencies,  which  lawyers  provide  for 
by  classes,  and  the  probability  is,  that  after  all,  he  would  have 
let  some  contingency  escape.  You  must  allow  the  landowner 
to  make  a  long  settiement.  This  is  the  purpose  for  which  be 
bought  his  estates,  or  else  it  is  the  means  by  which  he  seeb 
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to  perpetoate  the  honours  and  traditions  of  his  family.    If  the 
deed  be  shorty  all  the  better.    All  the  purchase  deeds  might 
be  made  very  short    But  so  long  as  a  deed  simply  expresses 
what  is  intended  to  be  done,  and  does  so  without  unnecessaxy 
prolixity,  it  appears  to  me  that  no  possible  good,  but  much 
probable  harm,  would  arise  from  registering  an  abstract  of  the 
deed,  instead  of  registering  the  deed  itself.    Perhaps  of  all 
parts  of  a  deed,  those  which  are  most  cut  down  in  abstracting 
are  the  ooyenants  for  title.    But  there  are  few  parts  of  any 
deed  in  which  more  verbiage  now  occurs.    I  think  that  these 
covenants  might  generally  be  implied,  subject  to  such  altera- 
tions in  special  cases  as  might  easily  be  stated  in  a  few  words. 
Objections  have,  however,  been   made  to  a  general  re- 
gistry  of    assurances   by   a   very    great   authority,    Lord 
St.  Leonards  (a),  to  whose  learning  and  experience  great 
deference  is  due.    And  I  firmly  believe  that,  if  the  law  were 
left  unaltered,  both  a  general  registry  and  the  compulsory 
printing  of  deeds  would  be  rather  injurious  than  beneficiaL 
Some  of  the  objections  formerly  urged  now  require  no  answer. 
The  objection  that  the  registry  of  deeds  would  afford  an 
irresistible  temptation  to  the  Chancellor  of  the  Exchequer 
to  put  on  a  tax,  has  been  unfortunately  answered  by  the 
imposition  of  the  succession  duty.    And  as  such  duty  is  now 
part  of  the  law,  the  facility  which  a  registry  would  afford  in 
the  levying  of  this  tax  has  become  an  argument  in  its  favour. 
The  objection  as  to  the  insufficiency  of  the  present  registers 
would  be  answered  by  their  amendment    The  objection  that 
the  remedy  would  be  prospective  only,  is  conmion  to  all 
improvements.    The  remedy  now  proposed  would,  however, 
if  prospective,  at  any  rate  not  be  merely  partial.    The  remark 
that  a  general  measure  of  registration  should  follow  rather 
than  precede  beneficial  alterations  in  the  law  itself,  is  one  in 
which  I  entirely  agree.    But  if  the  alterations  be  beneficial, 
the  sooner  they  are  introduced  the  better,  so  long  as  sufficient 

(a)  Sagden't  Yendon  t  Parchaaen,  llth  edit,  p.  985. 


808  im  THB  TBUB  KIBMBPTIW  VOB  THB  BTIL8 

timQ  18  allowed  to  enable  the  public  to  become  aeqpitmted 
with  thenoL  I  thiok,  therefore,  that  saoh  beneficial  aliera&i» 
bad  better,  if  possiUe,  be  contemporaneously  iutiodooed. 
And  I  may  here  remark  that  many  of  the  yaloable  altoratioDB 
whidi  Lord  St.  Leonards  suggested  as  necessary  to  be  made 
pireyiously  to  the  introduction  of  a  general  registry^  ha?e  since 
(thanks  to  his  Lordship's  zeal)  been  happily  aooomplishei 
The  objection  that  a  registry  would  unduly  discloBe  the 
private  affairs  of  landowners  is  certainly  entitled  to  oon- 
sideration.  There  are  few  improvements  in  which  there  if 
not  a  balance  of  inconveniences.  In  the  case  of  mortgagefl^ 
the  registry  would  undoubtedly  disclose  the  necesnties  of  the 
borrower.  But  under  the  present  i^stem,  more  persons  are 
perhaps  acquainted  with  the  fact  of  a  man's  lands  being  is 
mortgage  than  he  may  himself  suppose.  In  Ireland^  where 
much  borrowing  has  gone  on,  and  also  in  Yorkshiie  and 
Middlesex,  I  am  not  aware  that  complaint  has  been  made 
of  the  pubUcity  afforded  by  the  existing  registries.  On  the 
other  hand,  it  is  the  secrecy  of  the  preset  eystem  whidi 
affords  a  strong  temptation  to  those  frauds  ia  borrowing,  now 
too  frequently  perpetrated  by  men  under  the  heavy  stress  of 
pecuniary  difficulties.  I  believe  there  are  few  practitioners 
in  the  Court  of  Chancery  who  could  not  call  to  mind  many 
instances  of  Chancery  suits  between  honest  lenders^  both 
de&auded  by  an  unconscionable  borrower.  After  the  first 
mortgagee  has  got  possession  of  the  deeds,  subsequent  lenders 
have  now  little  security  beyond  the  honour  of  the  mortgagor. 
▲  registry  would  tend,  not  only  to  the  security  of  lenders,  bat 
also  greatly  to  the  advantage  of  the  landowner  in  this  respect, 
that  inoimueh  as  he  could  thus  give  a  aa/er  seewrity^  hs  woutd 
be  dble  to  borrow  momiy  ai  a  lower  rate*  The  importance  of 
this  view  of  the  case  appears  to  me  not  to  have  been 
Eufficiently  considered.  Many  landowners  wish  to  borrow, 
ifho  on  no  account  would  consent  to  selL  Openness  and  £ur 
dealing  go  hand  in  hand,  and  so  also  do  secrecy  and  finaud.   I 
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believe  that  the  moral  results  arismg  from  the  paUidlj  of  a' 
register  would  not  be  amongst  the  least  important  of  its 
benefits. 

With  regard  to  the  disclosure  of  trusty  which  for  any 
reason  it  may  be  desirable  to  keep  secret,  those  who  prefer 
secrecy  to  security,  or  who  have  reliance  on  the  integrity  of 
their  trustees,  may,  if  they  please,  keep  their  trusts  off  the 
register,  by  declaring  them  by  a  separate  instrument,  or  by 
leaving  them,  as  is  even  now  sometimes  done,  merely  on  an 
understanding  with  their  trustees. 

There  are  some  traps,  into  which  a  purchaser  may  fall,  which 
a  registiy  only  can  remove.  A  perpetual  rent  may  secretly 
encumber  the  property  for  an  indefinite  time,  kept  up  by  its 
payment  by  some  other  proprietor,  whose  lands,  also  liable, 
may  in  time  become  insufficient  for  the  burthen.  Or  a  settle- 
ment on  marriage  may  bo  concealed  or  mislaid,  and  an  estate 
enjoyed  for  years  may  thus  suddenly  be  lost. 

With  regard  to  notice,  I  quite  agree  that  eapress  notice  of  a 
prior  unregistered  deed  ought  to  deprive  any  person  of  all 
advantage  from  the  earlier  registry  of  his  own  assurance. 
Those  persons  must  indeed  be  enamoured  of  registration,  who, 
to  promote  its  working,  would  sanction  the  perpetration  of  a 
plain  fraud.  As  Lord  St.  Leonards  remarks  (a),  a  court  of 
iniquity  should  be  established  to  give  perfection  to  ^uch  base 
transactions. 

The  objecticms  to  the  establishment  of  one  great  central 
registry  offioe  appear  to  me  to  be  unanswerable.  It  is  to  such  a 
registry  that  Lord  St.  Leonards*  objections  principally  apply  (&). 
/  ihini  that  the  registries  should  certainly  be  hoalj  and 
generally  by  counties.  It  is  in  small  transactions  that  the 
greatest  comparative  expense  usually  arisea  I  think  it  would 
be  yery  hard  to  oblige  purchasers  and  mortgagees  in  distant 
parts  of  the  country,  to  come  or  send  to  London  on  purpose 

(a)  Sagden'B  Vendors  and  Parcbasert,  p.  99l(,  llth  edit 
(6)  See  lUd.  tSL 
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to  seareh  fhe  r^gistrj.  In  large  transactions  the  ezpeosd  of 
Bach  a  jonmey  wonid  not  be  felt,  bat  in  small  dealings  it 
wonld  become  oppressive.  Already  there  exist  throag^ioot 
the  conntrjr  local  conrts  of  jnstioe  and  also  local  registries  of 
wills.  I  woald  abolish  altogether  the  r^istries  now  establiahed 
at  the  Common  Pleas  Office  in  London.  I  wonld  require  emj 
general  charge  to  be  registered  in  the  local  office.  Ab  the  law 
now  stands,  a  pnrchaser  of  lands  in  Corowall  cannot  be  qnite  safe 
withoat  first  searching  the  Common  Pleas  Register  for  Crown 
debts,  judgments,  pending  suits  and  annuities-  I  belie?e  that 
the  true  principle  of  r^stration  is  to  confine  the  area  of 
search  within  as  small  a  limit  as  possible.  I  see  no  reason 
why  each  office  might  not,  as  transactions  increased,  contain 
several  registries.  For  instance,  the  registry  for  the  countj  of 
Middlesex  might  be  cut  up  into  three  or  four  local  disbictst 
each  having  a  separate  r^istry,  but  kept  at  the  same  office. 
The  expense  of  searching  on  small  purchases  would  thus  be 
rendered  trifling;  and  the  additional  expense  incurred  on  very 
large  purchases  would  be  comparatively  immaterial.  I  believe 
that  the  chief  objection  to  a  registry  is  the  certain  addition  of 
a  small  immediate  expense.  I  think,  however,  that,  if  it  were 
acoompamed  with  all  the  improvements  which  might  be  made 
in  the  law  itself,  it  would  iu  the  end  not  only  give  additional 
security,  but  also  save  expense.  One  expense  would  at  once 
be  got  rid  of,  and  that  is  the  expense  attending  covenants  for 
the  production  of  title  deeds,  and  their  actual  production 
when  in  the  hands  of  strangers.  I  was  surprised  a  few  days 
agOy  when  settling  a  contract  on  behalf  of  a  vendor,  to  be  told 
that  the  expense  attending  the  production  of  the  deeds  would 
alone  be  a  matter  of  £50.  Again,  in  the  present  state  of  the  law, 
recitals  of  the  earlier  deeds  are  very  desirable.  Such  recitals 
may,  to  a  willing  purchaser,  supply  the  place  of  the  deeds  them* 
iielvea  People  will  readily  buy  with  a  condition  making 
recitals  twenty  years  old  sufficient  evidence.  But  the  length 
and  expense  of  all  very  long  deeds  most  frequently  arises  mainly 
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from  the  quantity  of  recitals  which  they  contain.     If  dapli- 

cates  of  the  deeds  were  safe  in  the  registry,  and  the  evidence 

of  them  perpetuated  by  other  copies  in  the  purchaser's  hands, 

recitals  would  be  unnecessary.    And  the  saving  of  labour  and 

consequently  of  expense  which  would  arise  from  the  omission 

of  all  recitals  in  deeds  is  so  great,  that  I  believe  it  would 

compensate  the  expense  of  registration  and  the  expense  of 

priutingput  together.    Printing  would  facilitate  registration ; 

and  registration,  by  saving  recitals,  would    diminish    the 

expense  of  printing.     Every  practitioner  knows  how  concisely 

any  conveyance  may  be  made  by  the  indorsement  of  the  deed  on 

fiome  other  in  which  the  recitals  on  ''  parcels"  are  already  set 

forth.    After  the  registry  had  once  come  into  operation,  every 

subsequent  deed  might  be  made  as  short  as  if  e£fected  by 

indorsement    I  have  ascertained  that  the  expense  of  printing 

twenty  copies  of  a  deed  bookwise  would  amount  to  about  a 

shilling  a  folio  only. 

ft 

It  is  highly  desirable  that  the  system  of  law  should  be  the 
same  both  in  England  and  Ireland,  and  also  in  every  county 
of  England.  Ireland  has  now  one  registry  of  deeds,  York- 
shire has  three,  and  Middlesex  has  one.  Great  as  are  the  in- 
conveniences attending  these  registers,  I  doubt  whether  their 
entire  abolition  would  give  general  satisfaction  in  the  places 
concerned.  I  am  told  that  on  the  whole  the  Yorkshire  people 
like  their  registries;  and  the  Irish  would  not  consent  to  the 
abolition  of  theirs.  Again,  every  civilised  country,  with  the 
exception  of  England,  has,  I  believe,  a  registry  of  some  sort. 
This  argument  is  not|  perhaps,  worth  a  great  deal ;  as  our  system 
of  settlements  does  not  to  any  extent  exist  elsewhere.  It  seems 
to  me,  therefore,  that  after  all  we  must  come  to  a  registry. 
The  whole  question  is  one  concerning  which  I  confess  that 
my  opinion  has  fluctuated.  A  general  registry  of  titles  is 
impossible.  I  believe,  moreover,  that  even  a  partial  registry 
of  tities,  as  lately  proposed,  would  be  found  to  be  impractic- 
able.   But  I  think  that  such  improvements  might  be  made 
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in  the  laws  of  real  property,  as  to  giye  the  conntiy  the 
ondoabted  benefits  which  registration  would  prodaoey  without 
those  acoompanying  evils^  the  able  enforcement  of  whidi  has 
rendered  the  registration  of  assurances  now  so  mipopiilar. 

I  think  that  in  addition  to  the  local  registries,  there  should 
be  one  head  office  in  London,  presided  orer  by  a  Begistnr- 
Generaly  who  should  superintend  the  working  of  all  thecoantf 
registries.    All  machinery  fix>m  which  accurate  working  is 
expected,  requires  order  and  supervision;  and  without  some 
general  superintendence,  each  local  registry  would  probably 
fall  into  inconrenient  irregularities  on  little  pointa  of  practice. 
I  should  however  distinctly /ot&kJ  all  regisiratUm  in  the  centrd 
office.    I  think  it  is  of  the  highest  importance  that  no  instro- 
ment,  under  whatever  name^  should  be  allowed  to  be  r^:istered; 
having  an  effect  extending  throughout  every  county  in  Eng- 
land, as  Crown  debts  and  judgments  now  do.     I  shoaM 
require  every  deed  to  be  executed  in  duplicate,  every  sheet 
to  be  signed  by  each  executing  party,  and  the  laist  sigoatoie 
to  be  attested  by  at  least  two  witnessea    I  think  that  the 
slight  trouble  occasioned  by  these  precautions  would  be  JDfXK 
than  counterbalanced  by  the  security  against  foi^geiy  thitf 
afforded.    At  present  a  skin  may  be  slipped  out  of  a  deed 
and  another  substituted,  with  little  fear  of  detection.    Two 
witnesses  are  required  for  the  execution  of  a  will;  and  the 
proposal  that  one  only  should  be  necessary  for  the  ezecatioD 
of  a  deed  executing  a  power,  was  lately  rejected  by  ^ 
Legidatuie  (a).    At  present  some  deeds  require  to  be  attested 
by  two  witnesses,  and  others,  though  valid  withoat  ^T 
attestation,  are  usually  attested  by  one  witness  only.    Hence 
it  happens  that  deeds  which  require  two  witnesses  for  their 
validify  are  not  unfrequently,  in  the  hurry  of  business^  attested 
by  one  only.    And  I  have  more  than  once  seen  much  trouble 
arise  fit>m  this  cause.    If  it  were  known  that  two  witnesses 
were  indispensable,  they  would  always  be  obtained.   Ms(^ 

(fl^See  Stet  SSdt  28  Yict  c.  35, 1. 18. 
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should  be  allowed,  but  not  enforced.  And  the  receipt  for  the 
consideration  money,  which  the  modem  doctrines  of  the 
Court  of  Chancery  require  to  be  endorsed  on  every  instruroenty 
in  addition  to  the  receipt  contained  in  the  body  of  the  deed, 
should  be  rendered  unnecessary.  One  receipt  is  surely  enough. 
The  deed  having  been  executed  in  duplicate,  I  should  require 
one  part  to  be  deposited  in  the  county  registry.  At  the  same 
time  I  should  require  a  printed  copy  to  be  also  deposited, 
which,  having  been  certified  by  the  registrar,  should  forthwith 
be  transmitted  by  him  to  the  head  office  in  London.  I  would 
allow  certified  printed  copies  of  any  deed  to  be  obtained  either 
from  the  general  or  the  district  registry,  and  I  would  make 
such  certified  printed  copies  as  good  evidence  as  the  original 
deed ;  in  the  same  way  as  a  certified  copy  of  the  enrolment  of 
what  is  technically  called  a  *'  bargain  and  sale,"  is  now  by  a 
statute  of  Anne  (a)  as  good  evidence  as  the  original.  I  would 
also  require  a  duplicate  index  to  be  kept  at  the  head  office,  so 
that  searches  might  be  made  there,  as  well  as  at  the  county 
registry.  I  would,  however,  prohibit  any  person  from  searching 
the  registry,  unless  he  either  brought  with  him  a  certified 
printed  copy  of  some  instrument,  registered  in  the  district 
registry  in  which  he  wished  to  search,  or  bespoke  and  paid  for 
such  a  copy.  I  think  that  this  would  be  a  sufficient  check  on 
mere  impertinent  curiosity.  I  would  allow  all  persons  to  bring 
their  own  printed  copies  to  be  compared  and  certified  by  the 
registrar,  at  an  expense  equivalent  merely  to  the  trouble  of 
comparison.  If  they  brought  no  such  copy,  I  should  require 
them  to  pay  the  expense  of  printing.  I  would  allow  manu- 
script alterations,  both  in  deed  and  copies,  to  a  slight  and 
limited  extent.  I  would  make  it  the  duty  of  the  registrar  to 
see  that  each  deed  is  duly  stamped,  as  by  law  is  now  required 
with  respect  to  the  existing  registries  (&}.  But  I  would  also 
(which  IB  not  now  the  law)  maki  the  fact  of  registty  conclusive 

(fl)  Stat  10  Anoe,  c.  18, 8.  S. 

(5)  St«t.  24  &  S5  Yiot.  c  91,  ••  34. 
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oi  to  thspropriehf  of  ths  itamp.  This  woald  am  i 
irorld  of  trouble.  There  is  perhaps  no  more  frequent  ml 
▼exatioiu  objection,  in  the  investigation  of  titles,  than  flaii 
that  one  of  the  title  deeds  has  not  been  property  stamped, 
and  many  a  case  has  been  laid  before  counsel  simply  on  tUi 
point. 

With  regard  to  the  registration  of  title,  it  appears^  so  ftrtf 
I  am  aware,  to  have  been  first  suggested  by  Mr.  T.  & 
Fonnereau,  in  a  communication  to  the  Beal  Property  Goib- 
miasioners  of  1831,  2ad  report,  p.  93.  I  had  long  onoe  an 
opportunity  of  investigating  the  first  formal  plan  for  soch » 
registration,  I  believe  ever  brought  forward,  namely  ftat  rf 
Mr.  Wilson.  I  was  a  member  of  the  Law  Amendment 
Society  at  the  time  when  this  plan  was  brought  before  tbt 
body,  and  I  was  at  first  much  taken  with  the  scheme.  Bot 
after  consideration  I  was  obliged  to  come  to  the  conduaoD 
that  it  would  not  work  in  practice.  More  recently  I  had  the 
honour  of  being  waited  on  by  a  deputation  from  the  Committee 
of  Country  Solicitors,  assembled  in  London  with  a  viev 
to  oppose  the  bills  brought  forward  by  the  Solicitor^General 
of  the  late  government  These  bills  were  measures  for  the 
registration  of  title,  and  were  founded  on  the  Report  of  the 
Commissioners  of  1857,  men  undoubtedly  of  eminent  talent 
and  great  zeal,  but  who  must  not  be  confounded  with  the 
Commissioners  of  1831,  most  of  whom  were  able  and  experi- 
enced real  property  lawyers.  I  was  requested  to  embody  in  a 
pamphlet  the  objections  of  the  committee;  and  concurring 
as  I  did  generally  in  those  objections,  I  consented ;  and  the 
result  was  a  pamphlet  under  the  titie  of  '^  Bemarics  on  the 
Bills  for  the  Consideration  of  Landholders,  Merchant^ 
Bankers  and  others.''  I  mention  this  to  show  that  the 
subject  is  one  to  which  I  have  given  some  consideration ;  and 
for  my  objections  to  such  a  plan,  I  must  beg  to  refer  to  the 
pamphlet  I  have  mentioned ;  although,  having  been  settied  lij 
the  Conunittee,  it  is  not  in  all  respects  what  I  first  wrote.    If 
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however  the  argnments  in  fiivoiir  of  the  registration  of  title 
should  still  prevail,  there  is  nothing  whatever  in  my  scheme 
to  prevent  the  establishment  of  sach  a  plan,  and  its  adoption 
by  those  in  whose  eyes  it  may  find  favour. 

But  to  return  to  my  proposals.    At  the  same  time  with 
the  establishment  of  a  register,  I  should  propose  to  aboUah  ih$ 
whole  hw  of  inheritance^  so  far  as  it  relates  to  legal  eetatee  in 
fee  eimple.    It  is  beyond  my  province  to  suggest  any  political 
changes.    I  would  therefore  leave  the  right  and  custom  of 
primogeniture  substantially  in  the  same  precise  shape  as  at 
present.    But  my  proposal  is  this — thai  all  legal  eetatee  in  fee 
simple  should  vestj  Uke  ehattele,  in  the  executor  or  administrator 
of  a  deceased  person^  and  he  included  m  the  probate  of  hie  wilL 
There  would  not  be  the  least  necessity  to  subject  them  to 
probate  duty.    This  is  a  political  matter  with  which  I  do  not 
interfere.    The  executor  or  administrator  should  hold  the 
property  in  the  same  way  as  he  now  holds  leaseholds,  in  trust 
in  the  first  place  for  payment  of  the  debts  of  the  deceased, 
and  subject  thereto  in  trust  for  the  devisee,  or,  in  the  case  of 
intestacy,  in  trust  for  the  heir-at-law.     I  should  further 
propose  that  the  administrator  of  an  executor,  and  also  the 
executor  or  administrator  of  an  administrator,  should  re- 
present the  original  testator  or  intestate ;  also  that  the  Act  to 
amend  the  Law  of  Inheritance  should  be  explained.    I  believe 
that  the  benefits  which  would  arise  from  the  change  thus 
proposed  would  be  enormous.    In  case  of  a  sale,  it  would  save 
the  necessity  of  proving  the  pedigree  of  the  heir-at-law.    It 
would  provide,  what  is  now  so  much  wanted,  a  simple  means 
of  enforcing  the  rights  of  creditors  against  the  real  estate  of  a 
deceased  person.    On  this  subject  I  may  perhaps  be  allowed 
to  refer  to  my  " Essay  on  Beal  Assets'*  for  an  explanation  of 
the  serious  diflSculties  which  now  beset  those  right&     One 
chapter  will  be  found  devoted  to  the  suggestion  of  amend- 
ments in  this  and  other  branches  of  the  law.    Again,  the 
change   now  proposed  would   save   great  expense  in   the 
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deduction  af  the  title  to  outstanding  legal  estates  in  fee. 
Every  practitioner  must,  I  think,  ha^e  been  straok  with 
the  expense  and  delay  which  often  arise  in  getting  in  out- 
staDding  legal  estates.  A  trustee  dies  intestate  leaving  an 
infant  heir,  and  to  get  the  estate  out  of  him  you  must  needs 
go  to  the  Court  of  Chancery  at  an  expense  of  £80  or  £40  at 
least  Or  he  leaves  as  his  heir  some  distant  cousin,  to 
ascertain  whose  pedigree  you  may  have  to  go  back  to  the 
reign  of  Queen  Anne  or  perhaps  further,  and  whose  pedigree 
whoi  discovered,  thenceforth  becomes  a  necessary  link  in 
your  titla  Or,  which  often  happens,  he  makes  a  will  raising 
that  doubtful  question  whether  estates  which  he  held  in  trust 
passed  under  it  to  his  devisee  or  not.  If  the  legal  estate 
vested  at  once  in  the  executor  or  administrator,  all  this 
expense  and  trouble  would  be  saved.  Again,  the  change  I 
propose  would  abolish  one  of  those  numerous  distinctions 
which  are  the  plague  of  our  present  system  of  law«  As  the 
law  now  stands,  the  will  itself  is  the  evidence  of  title  to 
freehold  estates,  and,  if  confined  to  freeholds,  requires  no 
probate ;  but  with  regard  to  leaseholds,  the  probate  and  not 
the  will  is  the  evidence  of  the  title.  There  is  no  advantage 
in  this  distinction.  Practically  all  wills  are  proved.  I  submit, 
therefore,  that  it  would  be  much  better  to  make  the  probaie  in 
ell  eases  the  prvmaty  evidence*  I  have  before  scud  that  I 
should  reconmiend-the  printing  of  all  probates.  Wills  proved 
under  a  very  small  amount  might  perhaps  be  excepted. 

The  immediate  descent  of  land  from  the  intestate  anoest(^ 
to  the  heir  is  a  relic  of  the  old  feudal  system,  under  which, 
alienation  by  will  was  not  allowed.  The  Statute  of  Wills, 
32  Hen.  YIII.  c.  1,  gave  the  testamentaiy  power,  on  the 
ground  that  his  Majesty's  subjecte  were  not  *'able  of  their 
proper  goods,  chattels  and  other  moveable  substance  to  dis- 
charge their  debts,  and,  after  their  degrees,  set  forth  and 
advance  their  children  and  posterities."  Long  afterwards, 
through  the  exertions  of  the  late  Sir  Samuel  Bomilly,  and  of 
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son  the  piearat  Master  of  the  Bolls  (both  lawyers  bj  the 
bye),  all  lands  have  become  liable  to  the  debts  of  the  deceased; 
and  yet  no  provision  has  been  made,  except  in  certain  parw 
ticnlar  cases,  for  any  instrumentality  by  means  of  which  these 
debts  shall  be  piud,  other  than  that  dreaded  remedy,  a  snit  in 
Chancery.  An  estate  ^ven  to  a  man  and  his  heirs  was  in 
former  days  enjoyed  by  the  man  first,  and  by  his  heirs  after 
him.  Now  it  is*  not  so ;  and  yet  not  only  does  the  form  still 
remain  of  transferring  estates  by  the  nse  of  these  words,  bat 
in  a  deed  snch  words  are  abaolutelj  necessary.  I  wonld 
abolish  this  rale  altogether.  It  has  been  already  abolished 
with  regard  to  wills  by  the  Act  for  the  Amendment  of  the 
Laws  with  respect  to  Wills,  7  Will.  IV.  A  1  Vict.  c.  26.  The 
creditors  now  have  the  first  claim  whether  the  estate  be  real 
or  personal ;  and  that  being  so,  let  the  dnty  of  pitying  them 
always  devolve  upon  the  same  person,  and  let  not  every  deed 
be  obliged  to  say  what  it  does  not  mean. 

Another  alteration  which  I  would  suggest  relates  to  powers 
of  attorney.  Powers  of  attorney  are  generally  executed  by 
persons  going  or  living  abroad,  entrusting  some  other  person 
on  the  spot  with  the  management  of  their  affaira  But  as  the 
law  now  stands,  the  death  of  the  person  who  has  executed  the 
power,  destroys  the  authority,  and  invalidates  every  act  ex- 
ecuted under  it,  even  without  notice  of  such  person's  decease. 
A  man  may  say  that  the  power  shall  bind  his  representatives; 
but  this  wiU  not  enable  the  attorney  to  make  a  valid  convey- 
ance of  landed  property,  should  the  absent  person  have 
unfortunately  died.  Hence  no  person  is  bound  to  accept  a 
conveyance  executed  by  attorney;  so  that,  when  one  of  the 
conveying  parties  is  abroad,  great  delay  and  inconvenience 
arise.  And  as  the  emigration  of  persona  of  property  is  now 
becoming  much  mpiie  frequent  than  in  former  years,  the  evil 
is  increasing.  I  should  propose  that  every  power  of  attorney 
should  continue  in  force,  notwithstanding  the  decease  of  the 
person  who  gave  it^  until  its  revocation  by  the  executor  or 
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adminstrator  of  the  deceased.  This  snggestion  of  ooone 
implies  that  the  real  estate  of  the  deceased  shall  have  been 
caused  to  devolve  upon  his  ezeoator  or  administrator. 

I  should  not  propose  to  interfere  with  estates  tail,  although 
I  believe  there  is  a  growing  opinion  in  the  profession  that  the 
Act  for  the  Abolition  of  Fines  and  Recoveries,  admii^ftbly  as 
it  was  drawn,  is  still  in  some  respects  too  complex;  and  I 
think  it  would  be  an  improvement  if  the  office  of  probedUs 
were  confined  to  a  few  simple  cases  clearly  expressed.  The 
registry  of  deeds  would  render  unnecessary  the  enrolmoit  in 
the  Court  of  Chancery,  now  essential  to  the  validity  of  aD 
disentailing  assurances. 

The  next  proposal  I  make  relates  to  mortgage&  Nothing 
can  be  more  cumbrous  or  unscientific  than  the  present  mode 
of  mortgaging  lands.  The  mortgagor  hands  over  the  whole 
of  the  property  bodily  to  the  mortgagee,  subject  to  a  proviso 
that,  on  payment  of  the  mortgage  money  and  interest  on  a 
given  day,  the  mortgagee  shall  reconvey  the  property  to  the 
mortgagor.  The  money  is  seldom  intended  to  be  paid  on  the 
day  fixed.  At  law,  when  the  day  is  past,  the  mortgagee 
becomes  absolutely  entitled:  But  in  equity  the  mortgagor  is 
held  stili  to  have  a  right  of  redemption,  on  payment  of  the 
whole  principal  and  interest  secured.  The  reason  why  this 
clumsy  mode  of  charging  land  with  mortgage  debts  has  been 
adopted  lies  in  this,  that  in  old  times  all  usury  or  taking  of 
interest  was  considered  abominabl&  In  f ietct,  the  first  Statute 
which  authorized  usury  is  called  an  Act  against  it  (a). 
Whilst  therefore  it  was  lawful  to  create  a  charge  of  an  omnia/ 
sum,  payable  out  of  land,  and  the  courts  of  law  would  enforoe 
the  remedies  agreed  on  by  the  parties  for  the  security  of  an 
annual  sum,  it  was  not  lawful,  and  is  not  now  lawful,  to  charge 
land  with  the  payment  of  any  pruuipal  sum,  otherwise  than  in 
equity;  that  is,  by  the  assistance  of  remedies  which  the  Court 
of  Chancery  alone  can  enforce.    Hence  lenders,  being  anxioas 

(a)  Stat.  37  Hen.  VIIL  c  9. 
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to  obtain  the  beat  secaritj,  require  the  legal  estate  in  the  lands 
mortgaged  to  be  conveyed  to  them;  and  they  place  the 
mortgagor  in  the  position  of  bemg  obliged  to  resort  to  the 
Court  of  Chancery^  if  he  wishes  to  enforce  the  return  of  his 
pledge.  The  consequence  of  this  system  is,  that  when  the 
mortgagee  dies^  the  same  difficulty  arises^  as  I  have  mentioned 
before  with  regard  to  the  death  of  a  trustee.  The  l^gal  estate 
in  fee,  being  vested  in  the  mortgagee,  descends  to  his  heir,  or 
passes  under  his  will;  and  the  difficulties  and  doubts  which 
may  arise  in  the  proof  of  the  heir's  pedigree,  or  in  the  con- 
struction of  the  will,  form  a  cloud  on  the  borrower's  title^ 
which  nothing  but  the  lapse  of  sixty  years  can  fully  dispeL 
Again,  as  the  mortgage  e£focts  the  legal  estate,  the  payment  off 
of  the  mortgage  debt  does  not  clear  the  title  from  the  mortgage. 
The  mortgagee  must  reconyey  the  legal  estate  to  the  mortgagor; 
and  this  must  be  done  by  a  regular  deed.  The  building 
societies  have  procured  an  enactment  (a),  by  which  in  the  case 
of  their  mortgages^  the  receipt  of  the  trustees  of  the  society 
indorsed  on  the  mortgage  operates  as  a  reconveyance  of  the 
mortgaged  properly.  But  this  provision  has  never  been 
extended  to  mortgages  generally.  I  have  seen  many  abstracts 
of  title,  of  which  a  very  large  proportion  of  the  length  has 
been  occasioned  by  the  necessity  for  abstracting  all  the  deeds 
relating  to  mortgages  which  have  been  paid  oS.  Now  it  is 
probable  that  for  one  purchase  deed  that  is  executed,  nine  or 
ten  mortgages  are  made*  They  are  much  more  frequent;  and 
why  i|p  much  complaint  is  made  as  to  the  expense  of  sales, 
and  so  little  as  to  the  cost  of  mortgages,  which  are  much  more 
numerous  and  expensive,  I  cannot  understand.  Possibly  it 
happens  because  sales  are  advertused  in  the  newspapers,  and 
mortgages  are  not.  I  propose  entirely  to  abolieh  the  preeent 
mode  of  mortgaging  lands.  I  would  render  valid  at  law  a 
charge  on  lands  of  principal  and  interest,  with  all  necessary 
remedies,  including  a  power  to  sell  and  convey  the  fee  simple. 

(a)  8tei.  3  &  4  WilL  IV.  c.  3S»  •.  tf . 
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I  woold  fhea  prohibit  tk^  eoneegcmce  of  ihs  Ugal  ettaU  io  trng 
penonj  simply  for  the  purpose  ofeeewring  the  payment  ofwmej 
lenL  I  would  canae  a  receipt  for  the  principal  and  interefli 
secared^  to  operate  as  a  diflcharge  of  the  encombranca  Being 
diflcharged,  it  would  then  cease  to  efieot  the  title. 

This  change  woold,  I  think,  work  yery  much  incidental 
good.  At  present  a  person  who  has  mortgaged  his  laod^ 
having  at  law  conyeyed  them  away,  cannot  grant  a  TsUd 
lease ;  and  although  there  are  highly  technical  doctrines^  hj 
means  of  which  sach  a  lease  may  sometimes  he  sapported,  j^ 
many  lessees  have  had  to  pay  for  new  leases,  simply  becsosB 
their  landlord  had  made  some  mortgage,  of  which  they  weso 
necessarily  ignorant 

The  legal  estate  is  now  the  chief  safeguard  of  the  mortgagee. 
Amongst  conflicting  encumbrances  it  is  the  talnUainnea^ra^ 
for  whidi  all  contend.  Many  Chanceiy  suits,  which  hare 
occurred  from  contested  priorities^  would  have  been  sated, 
had  all  mortgagees  been  prohibited  from  obtaining  the  kgal 
estate^  and  had  a  register  at  the  same  time  been  eatabliahcd. 

It  may  be  objected  that  the  change  I  propose  woold 
endanger  the  convenient  custom  now  in  use  for  raising  moo^f 
on  a  sudden  emergency  by  a  deposit  of  title  deeds.  This  woald 
undoubtedly  be  so;  and  I  propose  to  abolish  this  prsctioe 
altogether,  substituting  what  I  believe  to  be  a  better  method  in 
its  stead.  It  is  monstrous  that|  in  the  teeUi  of  the  Statute  of 
Frauds^  a  valid  equitable  charge  to  any  amount  may  be  cxeBted 
on  lands  by  the  mere  deposit  of  the  title  deeda^  without  a  scrap  of 
writing.  The  validity  of  such  a  charge  depends  entiielj  on 
the  dangerous  doctrine  of  eonatrueHve  notice^  a  doctrine  which 
has  perhaps  created  more  suits  in  Chanceiy  than  any  other 
doctrine  beside&  The  possession  of  the  deeds  is  eonatnutioi 
notice  of  the  existence  and  amount  of  the  debt.  Stoong  efforts 
are  now  being  made  to  relieve  purchasers  from  the  effects  of  thiff 
dangerous  doctrine.  I  think  that  no  charge  should  be  valid 
unless  signed  and  attested  by  two  witnesses.     I  think  also  that 
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every  snch  charge  should  be  printed  and  registered.  For 
this  purpose  printed  forms  might  easily  be  kept  by  every 
banker,  to  be  filled  up  as  occasion  might  require.  The  great 
argument  in  favour  of  the  deposit  of  deeds  is  the  mischief  now 
inflicted  on  a  man's  title  by  the  creation  of  a  legal  mortgage* 
This  having  been  done  away  with,  the  dangerous  makeshift 
of  a  mere  deposit  would  properly  be  superseded  by  a  duly 
attested  legal  instrument. 

Having  affected  this  change,  I  should  next  propose  entireltf 
to  abolish  all  estates  for  long  terms  of  yedrs^  held  without 
payment  of  renty  say  all  terms  exceeding  99  years  of  duration. 
Long  terms  as  for  500  or  1,000  years  are  continually  used  in 
conveyancing,  for  the  purpose  of  securing  portions  and  other 
pecuniary  charges  on  settled  lands.  The  contrivance  is  most 
clumsy.  The  lands  are  given  to  trustees  for  1,000  years ;  and 
at  law  the  trustees  hold  the  property  for  that  length  of  time 
without  any  rent.  But  in  equity  the  objects  for  which  they 
hold  are  defined  to  be  merely  the  securing  of  the  sums  intended, 
subject  to  which  they  are  bound  to  allow  the  persons  entitled 
in  remainder  under  the  settlement  to  hold  and  enjoy  the 
settled  lands.  The  reason  why  these  terms  are  used  ia  the 
same  as  that  why  the  legal  estate  is  handed  over  to  a 
mortgagee.  You  cannot  have  a  valid  charge  at  law.  You 
must  resort  to  equity,  and  so  you  create  the  trust  in  question. 
I  would  authorise  portions  to  be  charged  at  law,  and  having' 
done  this,  I  would  give  to  every  owner  of  land  for  a  term 
exceeding  99  years  without  any  rent  an  absolute  estate  in  fee 
simple.  The  reversion  to  land  after  99  years  is  worth  next  to 
nothing ;  at  four  per  cent  it  is  calculated  to  be  worth  just 
half  a  year's  purchase  on  the  rent.  The  danger  that  arises 
to  titles  firom  the  existence  of  long  terms  of  years  is  con- 
siderable. When  no  rent  is  paid,  it  is  impossible  to  know 
whether  the  land,  instead  of  being  freehold  as  it  purports  to 
be,  is  not,  in  fact,  held  merely  for  the  residue  of  some  unexpired 

2x 
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term  of  yeara.  And  I  have  known  a  purchaaer,  who  hoo^U 
an  estate  held  for  the  residae  of  an  old  term  of  200  years  (org 
large  sum,  without  any  expectation  that  the  freeholds  wodi 
turn  up,  surprised  by  his  appearance  at  the  end  of  the  terc 
with  an  abstract  of  his  title  extending  of  necessity  over  tk 
whole  period  of  200  years.  I  would  not  of  ooiirae  attenpt 
to  affect  present  vested  interests  of  the  sligfaest  value ;  hot  I 
think  that|  for  the  future,  the  abolition  of  long  terms  of  yens 
without  rent  would  tend  to  diminish  the  expense  and  ddsT 
which  now  occurs  in  the  transfer  of  land.  I  wovdd  sim 
suggest  the  propriety  of  allowing  all  owners  of  land  now  beU 
for  very  long  terms,  say  upwards  of  200  years^  without  anj 
rent^  by  deed  to  convert  their  present  leasehold  interests  mu> 
estates  in  fee  simple. 

With  regard  to  copyholds  generally,  much  has  been  dooe 
of  late  years  to  facilitate  their  abolition ;  and  I  do  not  knov 
that  much  more  could  well  be  attempted  than  has  ahead; 
been  done.  I  would  exclude  them  from  the  benefits  of  tbe 
proposed  registration. 

With  regard  to  leaseholds,  I  think  that  an  assignment  of 
them  should  be  allowed  to  be  made  at  law  to  one  for  life^  with 
remainder  to  another.  At  present  this  object  cain  cmly  be 
effected  by  means  of  a  trust  I  would,  as  is  now  the  cas^ 
exclude  from  registration  every  lease  at  rack'  rent^  or  not 
exceeding  twenty-one  years,  where  the  actual  oocnpatioB 
accompanies  the  lease. 

I  think  that  the  conveyance  of  freeholds  would  be  greatly 
facilitated  by  a  total  repeal  of  the  Statute  of  UeeSy  27  Heo. 
YIII.  c,  10.    This  statute  had  for  its  object  the  destructioD 

of  all  trusts,  and  with  it  the  restraint  of  the  testamentarv 

• 

power,  and  the  reduction  of  all  conveyancing  to  the  rude  and 
simple  state,  which  alone  existed  in  early  times.  It  is  a 
signal  instance  of  the  folly  of  attempting  to  repress  the  evils 
incidental  to  men's  disposition  of  their  own  property,  by 
thrusting  everything  into  the  narrow  channel  of  mere  sim- 
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^lioitj.  The  current  of  civilization  soon  overleapt  the  barrier, 
and  the  power  of  testamentary  alienation,  abolished  by  this 
statute,  was  revived,  but  five  years  afterwards,  by  the  Statute 
of  Wills  (a).  The  necessities  of  mankind,  as  remarked  by 
Blackstone  (b)^  induced  the  judges  soon  to  depart  from  the  rigor 
and  simplicity  of  the  rules  of  the  common  law,  and  to  allow 
a  more  minute  and  complex  construction  upon  conveyances 
to  uses  than  upon  others.  There  soon  arose  the  mode,  now 
in  universal  use,  on  settling  landed  estates  on  the  unborn 
children  of  a  living  person  successively  in  tail  (c).  By  their 
X)edantry  regarding  a  use  upon  a  use,  the  courts  of  common 
law  undoubtedly  sustained  a  heavy  loss  in  the  conflict  which 
afterwards  raged  between  them  and  the  courts  of  equity ;  a 
loss,  however,  which  can  scarcely  be  deplored,  as  it  was  only 
by  its  more  enlightened  and  liberal  rules  that  equity  was 
enabled  to  make  head  against  its  formidable  antagonist. 
Trusts  of  freehold  estates  were  restored,  and  a  final  blow  was 
thus  given  to  the  vitality  of  the  Statute  of  Uses.  But  the 
statute,  though  cut  down,  is  not  destroyed ;  it  still  cumbers 
the  ground,  and  not  unfrequently  entangles  the  practitioner. 
I  propose  that  all  dispositions  which  can  now  be  effected  by 
deed  by  the  aid  of  the  Statute  of  Uses,  should  be  valid  at  law 
without  reference  to  that  statute.  By  this  means  much 
learning  would  be  abolished,  and  great  expense  consequently 
saved. 

The  mode  in  which  the  landed  estates  of  a  married  woman 
are  now  by  law  conveyed,  is  another  cause  of  expense 
and  delay,  which  might,  I  think,  be  well  avoided.  As  the 
laws  now  stands,  the  husband  must  concur,  and  the  wife 
must  be  separately  examined  before  a  judge  or  commis- 
sioner, to  ascertain  that  she  makes  the  conveyance  of  her  own 
free  will,  and  not  in  consequence  of  her  husband's  threats  or 
persuasions.    This  sounds  very  well;  but  in  practice  five 

(a)  Stat.  32  Hen.  VIII.  cl.  («  2  Bl.  Com.  334. 

(c)  See  Papers  of  the  Juridical  Society,  Vol.  1.  p.  45. 
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minntee^  absence  is  of  little  Talne.  And  that  to  ^riiich  xnj 
mind  is  conclosive  on  the  point  is  this,  that  so  &r  as  I  know, 
no  person  ever  deliberatelj  places  land  in  sach  a  positioo, » 
that  a  married  woman  shall  have  the  benefit  of  this  proyism 
When  women  possessed  of  land  many,  the  first  object  always 
is  to  escape  from  the  expense  and  trouble  whidi  this  law 
entaila  If  the  woman  is  to  have  any  power  of  disposition 
such  power  is  always  made  to  depend  on  her  simple  execatioa 
of  a  deed  or  will.  That  which  eveiybody  avoidsy  cannot  be 
beneficial.  And  in  the  case  of  trust  estates  it  is  doubly  hard. 
The  woman  has  to  declare  that  she  conveys  them  without  anr 
influence  on  her  husband's  part,  and  yet  all  the  while  she  bas 
not  the  slightest  interest  in  the  lands.  She  is  merely  a 
trustee.  The  land  belongs  to  some  other  person,  on  whom 
the  law  imposes  this  expense  for  the  benefit  of  no  one,  but  tbe 
oommissioners  employed  in  the  farce  of  the  lady's  examiuatiaiL 
1  propose^  thereforey  totally  to  abolish  the  separate  examination  0} 
married  women.  This  subject  is  a  large  one,  and  should  be 
accompanied  by  an  entire  revision  of  the  Laws  o(  Property 
arising  from  the  relation  of  husband  and  wife, — laws  which 
are  only  tolerated  because  they  have  grown  up  from  a  remote 
antiquity,  and  gradually  entwined  themselves  into  the  fabric  of 
the  Law. 

For  the  last  two  years  I  have  kept  a  register  of  the  actual 
causes  of  expense,  delay  and  vexation  in  the  transfer  of  land, 
occurring  in  my  own  practice.  From  this  I  find  that  one  rf 
the  most  fruitful  sources  of  these  unpleasant  results  arises 
from  land  being  split  up  into  small  undivided  shares.  Nothiog 
can  be  more  inconvenient  than  tbis  mode  of  holding  lasds. 
The  obstinacy,  stupidity,  absence  or  infancy  of  any  one  of  the 
tenants  in  common,  prevents  all  benefit  arising  to  the  others 
by  lease,  sale  or  otherwise.  The  law  no  doubt  now  gives  tbe 
remedy  of  a  compulsory  partition.  But  in  many  cases  tbi« 
remedy  is  insufficient  Thus  it  is  impossible  to  divide  three 
houses  in  a  street  between  fifty  personfl^  or  even  between  S.^ 
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I  ihiftk  thai  where  tenante  in  common  exceed  a  certain  number, 

<iny  person  holding  a  share  to  a  certain  amount  should  be  enabled 

to  compel  a  sale.    Within  certain  limits  the  expense  arising  from 

property  being  vested  in  numerous  owners  is  unavoidable. 

Eaxsh  solicitor  who  peruses  a  deed  on  behalf  of  any  party,  as  a 

matter  of  course  keeps  a  copy.    Where  several  parties  are 

concerned,  the  printing  of  deeds  would  save  very  great 

expense ;  and  a  compulsory  judicial  sale  of  the  whole  would 

generally  benefit  all  parties  concerned.    I  have  now  before 

me  the  case  of  a  fourth  sale  by  order  of  the  Court  of  Chancery, 

entirely  for  the  purpose  of  raising  the  costs  of  suits  in  that 

court,  occasioned  simply  by  the  fact  of  the  rents  being  divisible 

amongst  several  tenants  in  common,  which  costs  the  produce 

of  three  former  sales  had  been  found  insufficient  to  satisfy. 

The  court  has  jurisdiction  to  sell  to  pay  costs ;  but  it  has  not 

yet  that  more  beneficial  jurisdictioni  a  power  to  sell  to  settle 

squabbles. 

The  bankruptcy  of  persons  entitled  to  property  is  one  of 
those  pitfalls  which,  in  the  present  state  of  things,  it  is  not 
easy  for  a  purchaser  to  avoid.  I  lately  knew  much  expense 
and  delay  arise  on  a  sale,  in  consequence  of  the  unexpected 
discovery  of  the  bankruptcy  of  one  of  the  parties,  who  was 
not  supposed  to  have  been  in  trade.  I  think  that  if  the 
assignees  were  compelled  to  register  the  bankruptcy  in  each 
separate  registry,  within  which  the  bankrupt  held  landed 
property,  it  would  be  a  great  safeguard  to  purchasers  and 
mortgagees. 

As  to  crown  debts  and  judgments,  I  have  elsewhere  given 
the  reasons  why  I  think  they  should  be  placed  on  a  level  with 
other  debts  (a).  If  this  were  done,  the  necessity  of  registering 
them  would  be  abolished,  and  another  constant  source  of 
expense  and  delay  in  all  transfers  of  land  would  be  dried  up. 
I  am  the  more  encouraged  in  making  these  proposals,  inas- 

(a)  Principles  of  the  Law  of  Fenonal  Property,  4th  edit  p.  103 ;  Enay 
on  Beal  Awets,  p.  131. 


626  ON  THE  TRU£  BEMSDIB8  FOB  THE  ETIL8 

much  as  Bome  of  the  suggestions  which  I  made  in  the  jar 
1854  (a\  in  my  evidence  furnidied  to  the  Commisaonenn 
Registration  of  Title,  have  since  become  law.  I  then  leeoin- 
mended  the  abolition  of  the  rule  that  a  man  could  not  tmp 
to  himself.  This  alteration^  which  has  already  saved  \k 
public  many  deeds,  was  effected  in  1859,  by  the  BtatBte 
22  &  23  Yict.  c.  35,  s.  21.  I  jeconunended  also  the  abolitioQ 
of  the  rule  that  a  rent  charge  was  against  comnioQ  right,  id 
could  not  therefore  be  partially  released.  This  has  beeo 
effected  by  the  10th  section  of  the  same  statute.  I  recc^ 
mended  further  the  abolition  of  the  rule,  that  a  c(X)diti(»  d 
re-entry  could  not  be  partially  infringed.  This  change,  s  b«s 
to  every  one  who  holds  a  lease,  has  been  since  effected  by  the 
statutes  22  &  23  Vict,  c.  35,  ss.l,  2&3,  and 23  and 24  R^t, 
c.  38,  s.  6.  Some  of  the  alterations  which  I  now  propose  I 
also  suggested  then.  And  time  and  experience  have  ooo- 
vinced  me  that  it  is  not  by  fighting  with  the  shadows  of  tl* 
past,  nor  by  optional  and  partial  skirmishes,  but  by  a  8<wy 
and  determined  facing  of  the  actual  living  evils  which  iw^ 
beset  the  law,  that  any  decided  victory  is  to  be  gained. 

It  may  be  said  that,  after  all,  the  plan  now  proposed  ^^ 
not  relieve  purchasers  or  mortgagees  from  the  necessity  « 
some  investigation  of  the  title.  That  is  trua  The  expen* 
and  delay  attending  such  an  investigation  would  however  be 
greatly  reduced ;  and  the  shortening, now  proposed  by  I^''* 
St.  Leonards  of  the  periods  given  to  adverse  claimants  hf  the 
Statute  of  Limitations  would  still  further  aid  the  reductwD' 
Should  any  great  entanglement  arise,  it  might  be  cat  by  ^ 
judicial  sale  of  the  lands  under  such  a  court  as  above  refen«« 
to.  But  so  long  as  settlements  of  lands  are  allowed  tol)^ 
made  on  children  not  yet  bom,  it  is  evident  that  such  cbiJ' 
dren's  claims  must  either  rest  solely  on  the  integrity  of  ^^ 
trustees,  or  else,  if  secured  on  the  land,  must  give  Uf  ^ 
person  or  other  the  expense  and  trouble  of  investigating  the^i' 

(aj  Appendix  to  their  Report;,  p.  307. 
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The  security  of  landed  settlements  is  of  paramoont  importance. 
The  question,  then,  lies  between  an  official  investigator,  in  the 
character  of  a  registrar  or  a  judge,  and  a  priyate  investigation 
by  the  parties  concerned.    To  suppose  that,  because  private 
investigations  of  this  nature  are  sometimes  attended  with  delay, 
therefore  official  investigations  are  to  be  preferred,  is  to  act 
contrary  to  every-day  experience.     You  might  as  well  try  to 
case  the  traffic  of  London  by  compelling  all  carriages  to  pass 
by  the  Mansion  House  for  the  official  inspection  of  the  Lord 
Mayor.   .Where  there  is  only  one  channel,  one  single  stoppage 
blocks  up  the  whole.    Because  there  are  often  arrears  of 
business  in  private  offices,  is  that  a  reason  why  the  whole 
conveyancing  business  of  the  country  should  be  thrust  upon 
some  unfortunate  registrar  or  judge  ?    Before  he  grants  his 
certificates  of  title,  he  must  investigate  the  state  of  each 
family;   and  so  far  from  avoiding  delay,  delay  would  be 
increased  ah  hundredfold.      Some  care  and  enquiry,  and 
therefore  expense,  must  be  incurred'on  the  part  of  purchasers. 
And  within  reasonable  limits  it  is  better  that  it  should  be  so. 
A  forged  purchase  deed  is  now  scarcely  ever  heard  of; 
whereas  the  losses  sustained  by  the  Bank  from  forged  transfers 
of  stock  (transfers  which  give  the  purchaser  no  trouble)  have 
in  some  years,  notwithstanding  all  their  precautions,  amounted 
to  large  sums.     When  lands  are  sold,  the  parties  now  meet 
and  see  one  another.    They  do  not  trust  everything  to  an 
official ;  and  by  acting  on  the  simple  principle  of  each  person 
looking  after  his  own  affairs,  more  expedition  and  safety  as 
well  as  economy  will,  in  the  long  run,  be  found  to  arise,  than 
can  possibly  be  expected  from  the  exertions  of  officials  having 
no  direct  interest  in  the  matter,  and  like  other  human  beings 
unable  to  attend  to  more  than  one  thing  at  a  time. 

On  the  whole,  it  cannot  be  said  that  the  alterations  I  have 
suggested  are  inconsiderable.  At  the  same  time  they  take 
away  from  the  landowner  no  power  or  protection  he  has 
hitherto  enjoyed.     They  introduce  no  new  and  untried  prin- 
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ciple.  The  ad  valorem  payment  of  solicitors  has  worked  well 
ia  Scotland;  the  printing  of  bills  in  Chancery  has  saved 
great  expense ;  registries  of  deeds  prevail  throughout  Christen- 
dom. The  duties  of  an  executor  or  adminiatrator  are  well 
defined.  Charges  of  money,  irrespective  of  estates  in  the  land 
charged,  have  long  existed  in  equity.  The  changes  I  have 
suggested  chiefly  consist  in  the  excision  of  clumsy  and  anti- 
quated rules.  The  most  serious  objection  will  perhaps  be — 
the  expense  of  the  registries  which  it  is  proposed  to  establish. 
The  expense,  however,  of  the  existing  registries  in  Middlesex 
and  Yorkshire  has  not  been  found  oppressive.  The  registrars 
would  not  be  an  expensive  class.  Unlike  the  officials  required 
for  any  scheme  of  registration  of  title,  they  need  not  be  more 
than  persons  of  ordinary  intelligence.  Their  duties  would  be 
simply  ministeriaL  They  would  be  merely  required  to  receive, 
register  and  index  the  deeds  sent  in  to  them  according  to  a 
prescribed  form.  They  would  have  no  discretionary  or  judi- 
cial power.  On  the  whole,  therefore,  I  venture  to  submit  for 
your  consideration  the  above  suggestions.  I  believe  they  con- 
tain the  true  remedies  for  the  evils  which  aflFect  the  transfer 
of  land.  Though  but  suggestions,  each  one  is  more  or  less 
dependent  on  the  other ;  and  I  think  that  the  scheme  now 
proposed  should  either  be  rejected  altogether,  or  accepted  as  a 
whole.  If  accepted,  I  need  not  say  that  it  would  require  the 
utmost  care  and  deliberation  in  the  attempt  to  pass  it  into 
law. 
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ACT— THE  ALABAMA— Br  W.  W.  KERR,  Esq., 
Babhi8T£b-at-Law. 

(Head  on  the  9th  February y  18630 

Thb  qaestions  which  arise  under  the  Foreign  Enlistment 
Act  cannot  be  understood  without  a  knowledge  of  the  principles 
which  lie  at  the  root  of  the  whole  system, of  international  law. 
Like  municipal  law,  international  law  is  a  branch  of  a 
higher  and  a  nobler  law.  The  moral  law  is  the  fountain 
head  from  which  the  principles  of  both  systems  of  law 
are  derived.  "  The  duties  of  men  and  of  states,"  said  Sir 
James  Mackintosh,  "  are  all  parts  of  one  consistent  system  of 
universal  morality."  "  We  must  not,"  fays  Kent,  "  separate 
the  science  of  public  law  from  that  of  ethics,  nor  encourage 
the  dangerous  suggestion  that  governments  are  not  so  strictly 
bound  by  the  obligations  of  truth,  justice,  and  humanity  in 
relation  to  other  powers,  as  they  are  in  the  management  of 
their  own  local  concerns.  States  or  bodies  politic  are  to  be 
considered  as  moral  persons,  having  a  public  will,  capable  and 
free  to  do  right  and  wrong,  inasmuch  as  they  are  collections 
of  individuals,  each  of  whom  carries  with  him  into  the  service 
of  the  community  the  same  binding  law  of  morality  and 
religion,  which  ought  to  control  his  conduct  in  private  life." 
"  We  have,"  he  says  in  another  place,  **  the  authority  of  the 
lawyers  of  antiquity,  and  of  some  of  the  first  masters  in  the 
modem  school  of  public  law,  for  placing  the  moral  obligation 
of  nations  and  of  individuals  on  similar  grounds,  and  for  con- 
sidering individual  and  national  morality  as  parts  of  one  and 
the  same  science."  ^'It  may  be  afiQrmed,"  says  Story,  in 
delivering  judgment  in  the  Circuit  Court  of  the  U.S.,  in  La 
Jeune  Eugenie,  2  Mas.  448,  a  famous  slave  trade  case,  ^Uhat 
every  doctrine  that  may  be  fEiirly  deduced  by  correct  reasoning 
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from  the  rights  and  duties  of  nations,  and  the  nature  of  moral 
obligations,  may  theoretically  be  said  to  exist  in  the  laws  of 
nations."  The  rules  of  morality,  in  a  word,  which  are  applic- 
able to  men  as  individuals,  are  applicable  also  to  them  in 
their  collective  capacity  as  a  people.  The  theory  is  at  the 
present  day  not  only  undisputed,  but  it  has  acquired  the  force 
of  a  maxim.  Of  the  different  names  which  have  been  employed 
by  jurists  to  denote  the  primary  law  of  moral  obligation, 
which  is  founded  on  the  eternal  and  unchangeable  principles 
of  right  and  justice,  and  which  should  in  theory  regulate  the 
conduct  of  nations  in  their  dealings  with  each  other,  the  term 
international  morality  seems  on  the  whole  the  most  appro- 
priate, keeping,  as  it  does,  in  view,  the  relation  in  respect  of 
moral  obligations  which  subsists  between  men  as  individnalfl^ 
and  that  which  subsists  between  men  in  their  collective 
capacity  as  nations.  The  relation  which  international  law 
bears  to  international  morality,  is  antilogous  to  that  which 
municipal  law  bears  to  morals  or  the  ethical  system. 

Municipal  law  is  properly  a  branch  of  ethics ;    its  con- 
formity with  that  higher  rule  of  conduct  is  the  test  by  which 
the    soundness    and    wisdom   of   municipal    law    must   be 
measured.    When  an  ordinance  or  a  statute  is  not  in  accord- 
ance with  the  ethical  system  it  cannot  be  accepted  as  sound  in 
principle  by  the  philosophic  lawyer.    The  infirmities  and  the 
imperfections  of  man's  nature  are  the  grounds  for  the  enact- 
ments of  positive  municipal  law.     The  knowledge  of  his  duty 
by  man  is  not  sufficient  to  ensure  its  performance  by  him. 
Civilisation  is  not  yet  sufficiently  advanced,  and  will  in  all 
probability  never  attain  so  ideal  a  state  of  perfection,  as  to 
enable  a  nation  to  hold  together  under  a  system  where  the 
conscience  of  the  individual  and  the  voice  of  public  opinion 
shall  be  the  sole  controlling  forcea    The  rough  hand  of  posi- 
tive law  is  required  to  prevent  society  from  sinking  into  a  state 
of  dissolution.    The  moral  sanction  is  a  voice  too  feeble  in  i^ 
operation  to  keep  man  to  his  duty.     The  physical  sanction  of 
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positive  law  cannot  be  diBpensed  with.  Positive  law  does  not, 
however,  pretend  to  be  co-extensive  with  ethics:  nor  is  it 
desirable  that  it  should  be  so.  The  nndue  extension  beyond 
reasonable  bounds  of  the  physical  sanction  would  be  perhaps 
nearly  as  hurtful  to  the  welfare  of  society  as  the  entire 
absence  of  that  sanction  would  be.  A  judicious  union  of  the 
moral  and  the  physical  sanction  is  the  system  which  experience 
shows  to  be  the  one  best  adapted  for  the  welfare  of  social  life, 
and  is  the  one  on  which  the  whole  &hno  of  modem  society  in  all 
civilised  coimtries  is  founded.  The  line  of  demarcation  which 
separates  ethics,  properly  so  called,  the  subject  of  the  moral 
sanction  from  those  parts  of  the  ethical  system  which  have 
been  embraced  within  its  limits,  and  invested  with  a  physical 
sanction  by  positive  law,  is  often  a  fine  one.  Where  it  ought 
to  be  drawn  is  often  the  most  perplexing  subject  which  offers 
itself  to  the  mind  of  the  legislator.  No  clear  or  positive  rules 
can  be  laid  down  on  the  subject,  and  the  practice  of  civilised 
nations  is  not  uniform.  Instances  in  our  own  law,  where  the 
line  of  demarcation  is  most  narrow,  readily  suggest  themselves. 
To  take  an  example  from  our  law  in  civil  matters,  the  false 
representation  on  which  an  action  at  law,  or  a  suit  in  equity, 
can  be  founded,  must  be  a  false  representation  as  to  a  fact,  and 
not  as  to  a  promise.  Slander  too,  and  abusive  language, 
are  not,  except  in  certain  cases,  visited  by  the  sanction 
of  positive  law.  The  same  rule  holds  good  in  criminal 
matters :  the  false  pretence  on  which  a  person  can  be  brought 
within  the  sanction  of  the  criminal  law  must  be  as  to  a  fact, 
and  not  as  to  a  promise. 

To  follow  out  at  any  length  the  grounds  on  which  the 
legislator  proceeds  in  selecting  from  among  the  various  classes 
of  acts  which  are  in  breach  of  moral  obligation,  some  for  the 
imposition  of  the  physical  sanctions  of  positive  law,  while 
others,  hardly,  if  at  all,  dissimilar  to  the  former  in  character, 
are  left  to  the  operation  of  the  moral  sanction,  would  be  foreign 
to  the  present  purpose.    That  the  question  does  not  hinge  upon 
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a  niatter  of  principle^  is  obvioas  from  the  instances  whidi  hxft 
been  addoced ;  for  the  false  representation  as  to  a  &ct  is  not  a 
greater  breach  of  the  moral  law  than  the  false  representation 
as  to  a  promise.  Questions  of  a  practical  consideration,  such 
as  the  production  of  evidence  and  other  reasons  of  an  adminis- 
trative nature  are,  without  any  doubt,  the  foundation  and  the 
measure  of  a  rule,  which,  to  a  greater  or  less  extent,  is  present 
in  the  jurisprudence  of  all  civilized  countries. 

These  remarks  as  to  the  relations  which  subsist  between 
morals  and   legislative   enactments  have  been    introdnoed, 
because  they  are  calculated  to  throw  much  light  on  the  relations 
which  subsist  between  international  law  and  intematioDal 
morality.    The  analogy,  however,  between  municipal  law  and 
international  law  is  not  a  complete  one.    Unlike  municipal  hw, 
international  law  is  without  a  sanction  in  the  strict  sense  of 
the  term,  and  can  never,  therefore,  be  a  duty  of  perfect  obliga- 
tion.    It  is  of  the  essence  of  a  law,  properly  so  called,  that 
there  should  be  a  sanction  to  enforce  its  performance  and  to 
punish  its  violation     It  is  the  presence  of  the  sanction  that 
renders  a  law  a  duty  of  perfect  obligation.    The  only  sanction 
beyond  the  moral  sanction  of  public  opinion,  by  which  a  breadi 
of  the  customary  usages  of  international  law  can  be  visited, 
is  a  declaration  of  war  by  the  offended  against  the  offending 
nation*    The  aggregate  family  of  nations,  as  a  general  mle^ 
stands  aloof,  or  at  the  most  gives  advice,  or  proffers  mediation. 
Where  these  kindly  offices  fail  to  have  the  desired  effect,  in 
bringing  the  offending  nation  to  make  due  reparation,  and  the 
offended  nation  is  too  weak  to  enforce  the  sanction  by  s 
declaration  of  war,  a  protest  and  remonstrance  on  its  part 
against  the  breach  of  public  law  is  the  only  salJs&ction,  other 
than  the  public  opinion  of  nations^  which  remains  open.    The 
sanction  is,  therefore,  in  most  cases,  uncertain,  and  does  not  in 
any  case  attain  the  perfection  which  characterises  universally 
the  exercise  of  the  sanctions  of  municipal  law.    Sabject, 
however,  to  this  exception,  inteniational  law  is  a  duty,  in  a 
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certain  sense  of  perfect  obligation^  wbile  international  morality, 
like  ethics,  is  a  duty  of  imperfect  obligation.  The  want  of  a 
sanction,  in  tlie  proper  sense  of  the  term,  does  not  however 
destroy,  for  practical  purposes,  the  line  of  separation,  slender 
though  it  may  often  be,  which  divides  international  morality 
from  positive  international  law.  As  contradistingnished  from 
international  morality,  international  law  consists  of  the  rules 
of  conduct,  and  the  customs  and  usages,  whether  consistent 
or  not  with  international  morality,  which  have  been  sanctioned 
by  the  public  opinion  of  nations.  ^^  International  law  and 
international  morality,"  says  Mr.  Senior,  in  an  able  and 
learned  paper  in  the  Edinburgh  Review^  of  April,  1843,  ''are 
separated  by  marked  distinction.  International  morality  is 
unalterable,  although  it  may  sometimes  appear  to  change, 
when  new  circumstances  or  better  directed  enquiries  bring 
to  light  new  principles,  or  show  the  necessity  of  modifying 
those  which  have  been  previously  laid  down.  International 
law  is  constantly  changing,  though  with  a  tendency,  as  know- 
ledge and  civilization  extend,  to  coincide  with  international 
morality.  International  morality  is  independent  of  authority. 
Its  conclusions  are,  or  ought  to  be,  logical  inferences  from 
notorious  facts,  and  can  neither  be  supported  nor  weakened  by 
approbation  or  dissent  International  law  is  the  creature  of 
authority.  It  teaches  only  what  is  assented  to ;  and  the  question 
as  to  its  doctrines  always  is,  not  whether  they  are  useful  and 
mischievousi  but  whether  they  are  or  not  received.  The 
expositor  of  international  morality  hqpes  to  benefit  mankind 
by  showing  to  them  what  international  law  ought  to  be ;  the 
expositor  of  international  law  by  showing  to  them  what  it  is." 
The  same  difficulties  which  the  legislator  has  to  meet  in 
tracing  the  limits  between  municipal  law  and  morals,  present 
themselves  to  the  international  jurist  when  he  attempts  to 
draw  the  line  of  demarcation  between  the  customary  usages 
of  international  law,  and  the  rules  and  obligations  of  inter- 
national morality.    The  supply  of  the  means  for  carrying  on 
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war  by  a  neutral  to  a  belligerent  is,  perhaps^  of  all  otherS;  the 
question  where  the  line  is  most  obscure  and  difficult  to  tiaoe. 
The  nature  of  the  supply,  and  the  mode  in  which  it  can  be 
given,  vary  in  different  cases.  For  the  purposes  of  convenieDoe, 
and  without  any  pretence  to  the  exactness  of  logical  divisioii, 
the  subject  may  be  considered  as  dividing  itself  under  the 
following  heads : — Ist.  The  export  of  arms  by  a  person  within 
the  neutral  territory,  to  or  for  the  use  of  a  belligerent  govern- 
ment, or  a  person  within  a  belligerent  country.  2nd:  The 
sale,  or  the  contract  for  sale,  of  munitions  of  war  within 
the  neutral  territory,  by  a  neutral  merchant  to  a  person  known 
to  the  vendor  to  be  an  agent  of  a  belligerent  government,  or  ol 
a  person  within  a  belligerent  country.  3rd.  The  raising  of 
a  loan  within  the  neutral  territory  for  the  purposes  of  a  belli- 
gerent government.  4th.  The  building  or  the  equipment  bj 
a  neutral  merchant,  on  his  own  account,  of  armed  vessek  of 
war,  with  the  intention  of  sending  them  for  the  purposeB  of 
sale,  and  as  a  commercial  venture  to  a  belligerent  countiy. 
5th.  The  provisions  of  the  Foreign  Enlistment  Act,  whidi 
prohibit,  in  the  first  place,  the  fitting  out,  the  equippdent,  and 
the  arming  of  vessels  ^  with  the  intent  that  they  shall  be  em- 
ployed in  the  service  of  any  foreign  state  as  a  transport  or 
store  ship,  or  with  the  intent  to  cruize  or  commit  hostilities 
against  any  state"  at  amity  with  this  country ;  and  prohibit^ 
in  the  second  place,  the  enlistment  of  soldiers  or  sailors  by  any 
person  within  this  country.  These  divisions,  with  the  ex- 
ception of  the  proviso  prohibiting  the  enlistment  of  men,  are, 
as  is  obvious,  connected  closely  with  each  other. 

I  shall  now  proceed  to  consider,  in  order,  the  several  heads 
under  which  I  have  arranged  the  subject.  The  two  first  may, 
from  their  close  relation  to  each  other,  be  grouped  together. 

There  is  no  doubt  whatsoever,  that  under  the  existing  usages 
and  customs  of  international  law,  a  neutral  government  is  not 
bound  to  restrain  its  subjects  from  trading  in  munitions  of 
war  with  a  belligerent ;  and  that  the  courts  of  justice  in  a 
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nentral  country  have  no  power  to  enforce  any  penalties  against 
individuals  for  engaging  in  the  trade.  The  utmost  extent  to 
which  neutral  nations  proceed,  is  to  issue  a  proclamation  at  the 
beginning  of  the  war,  warning  their  subjects  against  engaging 
in  a  trade  which  is  prohibited  by  international  law,  and  is 
liable,  in  consequence  of  its  illegality,  to  be  visited  by  the 
offended  belligerents  with  the  penal  sanction  of  confiscation 
of  the  contraband  goods.  The  terms  of  the  proclamation^ 
which,  however,  is  only  declaratory  of  international  law,  show 
that  the  trade  is  illegal  the  moment  the  limits  of  the  neutral 
jurisdiction  is  passed.  Here  then  a  question  of  great  difficulty 
presents  itself.  Can  a  trade,  which  is  admitted  by  the  universal 
consent  of  nations  to  be  illegal  as  soon  as  the  frontier  of  the 
neutral  jurisdiction  has  been  crossed,  be  legal  when  confined 
within  the  neutral  jurisdiction?  The  fact  that  neutral 
governments  are  not,  according  to  the  present  usages  and 
customs  of  international  law,  bound  to  restrain  their  subjects 
from  engaging  in  the  trade,  and  that  the  courts  of  justice  in 
the  neutral  country  have  no  power  to  enforce  any  penalties  on 
persons  embarking  in  it,  does  not  make  the  trade  legal  in 
the  proper  sense  of  the  term.  The  absence  of  the  penal  sanction 
does  not  make  acts  legal  which  are  not  in  conformity  with 
moral  obligations.  Courts  of  justice  reserve  to  themselves  a 
wide  discretion  when  their  aid  and  assistance  is  sought  in 
support  of  instruments  not  in  accordance  with  antecedent 
duties. 

The  subject  has  been  discussed  with  great  clearness  and 
abUity  by  Mr.  Duer,  an  American  lawyer,  in  his  valuable  book 
on  the  law  of  insurance.  His  argument  is  so  good  and  so 
well  expressed  that  I  shall  cite  an  extract  of  considerable 
lengtL  It  is  taken  firom  the  chapter  on  the  legality  of 
insurance  on  articles  contraband  of  war.  *^  It  has  been  alleged'' 
he  says,  '^  that  the  conduct  of  a  neutral  who  engages  in  a 
trade,  which,  by  the  law  of  nations  subjects  his  property  to 
confiscation,  is  not  illegal,  and  that  the  belligerent  has  a  right 
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equally  perfect  and  lawful  to  seize  and  confiscate  the  propeitf 
00  employed.  Bat  the  groonds  on  whicli  this  allegation  is 
made  are  not  easy  to  be  discerned.  It  is,  indeed,  supported  to 
some  extent  by  the  rague  language  of  Vattel ;  but  the  ohsa^ 
vations  of  that  not  yery  accurate  and  profound  writer  will  be 
found,  when  examined,  to  be  inconsistent  and  self-contradictoiy. 
When  he  affirms  that  a  neutral  merchant  may  lawfully  prose- 
cute a  trade  with  the  belligerent  country  in  articles  contraband 
of  war,  he  admits  that  a  nation  at  war,  from  a  regard  to  its  ovn 
welfare  and  safety,  has  an  absolute  right  to  seize  and  confiscate 
all  supplies  of  the  nature  destined  to  the  use  of  its  enemies ;  yet 
he  overlooks  the  inevitable  consequence  that,  if  these  proceed- 
ings of  the  belligerent  are  necessary  measures  of  self  defence) 
the  condact  of  the  neutral  in  furnishing  the  warlike  support 
is,  in  its  nature,  an  act  of  positive,  though  individual  hostility; 
that  it  is  therefore  a  plain  violation  of  neutral  duty,  and  that 
it  is  the  illegality  of  the  trade  as  involving  the  offence  that  can 
alone  justify  the  penalty  by  which  it  is  sought  to  be  restrained. 
Were  the  trade  lawful,  although  the  belligerent  might  be 
allowed  from  a  regard  to  his  own  safety  to  intercept  warlike 
supplies  destined  to  the  use  of  his  enemy,  he  would  be  bound 
to  pay  their  value  and  satisfy  their  freight,  for  thus  the  injorj 
to  himself  would  be  prevented  and  the  right  of  the  neutral  be 
preserved.  In  confiscating  the  goods  and  the  freight,  and  in 
some  cases  the  ship,  the  belligerent  treats  the  neutral  owners 
as  enemies ;  and  unless  on  principle  he  has  the  right  to  consider 
them  as  such,  their  own  government  would  be  bound  to  listen 
to  their  complaints  and  redress  their  wrongs.  Unless  thej  are 
rightfully  treated  as  enemies,  the  condenmation  of  their  property 
instead  of  being  lawful  would  be  an  act  of  violence  and  war. 
By  the  general  consent  of  jurists,  it  is  a  universal  truth  that, 
except  as  between  nations  at  war,  right  and  obligation  are 
correlative  terms.  In  all  other  cases  the  existence  of  a  right 
implies  a  corresponding  duty.  Hence,  to  speak  of  the  lawful 
right  of  the  belligerent  to  interrupt  and  destroy  a  lawful 
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trade  of  the  neutral — the  lawful  trade  of  a  friendly  power — 
is  a  contradiction  in  terms.     One  of  these  positions  must 
be  false.    It  is  the  fllegality  of  the  trade  that  can  alone 
justify  its  interruption.    It  is  the  misconduct  of  the  neutral 
— ^his  violation  of  duty  and  law — ^that  alone  subjects  him 
to  the  penalty.    It  is  true  there  is  a  single  case^  the  trans- 
portation of  enemies^  property,  in   which  a  neutral  ship 
is  liable  to  be  detained,  although  the  trade  in  which  it  is 
employed  is  admitted  to  be  lawful ;  but  in  this  case,  on  the 
very  ground  that  the  trade  is  innocent  and  lawfal,  the  neutral 
is  subject  to  no  penalty,  but,  on  the  contrary,  receives  from  the 
captor  the  same  freight  that  the  enemy  would  have  been 
bound  to  pay.    There  is  here  no  conflict  of  rights,  but  those 
of  the  neutral  are  fully  sustained  and  preserved  by  considering 
the  delivery  of  the  goods  to  the  captor  as  equivalent  to  their 
delivery  to  the  consignee.     The  assertion  that  the  trade  of 
the  neutral  in  articles  contraband  of  war  is  entirely  lawful, 
evidently  means  that  it  implies  no  violation  of  moral  duty  by 
those  by  whom  it  is  prosecuted.    As  it  is  admitted  that  the 
property  employed  is  subject  to  the  legal  penalty  of  confisca- 
tion, the  meaning  must  be,  that  when  the  neutral  merchant  is 
willing  to  incur  this  risk,  he  may  engage  in  the  trade  with  an 
entire  security  of  conscience.    In  other  words,  that  the  sole 
object  of  the  law  which  provides  the  penalty  is  to  protect  the 
interests  of  the  belligerent,  not  to  impose  an  obligation  on  the 
neutral.    It  is  in  these  positions  that  the  radical  vice  of  the 
argument  rests.    If  an  error  has  been  committed,  they  are  its 
source.    They  imply  that  the  rules  which  prescribe  and  define 
the  duties  of  neutrality  have  their  sole  origin  in  a  law  and 
usage  that  is  purely  conventional  and  arbitrary ;  yet  so  great 
is  the  error  that  it  is  the  opposite  doctrine  that  is  emphatically 
true.    There  is  an  antecedent  justice  and  morality  in  which 
the  foundation  of  these  rules  is  deeply  laid,  and  it  is  only 
because  reason  has  disicovered  them  to  be  rules  of  justice  that 
they  are  adopted  in  the  usages  of  nations  as  rules  of  law. 

2  Y 
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Shoald  a  neutral  gOTernmenty  without  cause  or  provoca&a, 
oomplaiut  or  warning,  attack  the  poflaesmons,  or  capture  the 
ships  of  a  belligerent  power,  all  would  denounce  the  aggresBon 
as  a  flagrant  outrage  on  the  laws  of  justice  as  well  as  d 
humanity;  yet  it  is  precisely  of  this  violation  of  jostiee) 
although  in  a  milder  form,  that  a  neutral  govanoment  is 
guilty ;  that  while  it  affects  to  maintain  the  rdation  of  friend- 
ship with  contending  belligerent  powers,  it  famishes  to  one 
effectual  aid  in  the  prosecution  of  the  war  by  a  supply  of 
ships  or  arms  or  munitions  of  war.  With  whatever  pretext 
the  government  may  veil  its  conduct,  its  acts  are  those  of 
unprovoked  and  causeless,  and  therefore  unjast,  hosiilitj. 
Now,  the  duties  that  the  law  of  nations  imposes  on  the  neatral 
merchants,  flow  exactly  from  those  which  attach  to  the  neutral 
government  When  he  supplies  to  the  enemy  munitioDfi  of 
war,  or  other  articles  contraband  of  war,  or  relieves  with 
provisions  or  otherwise  a  blockaded  fort,  although  his  motiTes 
may  be  different^  his  moral  delinquency  is  exactly  the  same. 
By  these  acts  he  makes  himself  personally  a  party  to  the  war 
in  which,  as  a  neutral  merchant,  he  had  no  right  to  engK^ 
and  his  property  is  justly  treated  as  that  of  an  en^ny.  Id  * 
word,  the  observance  of  that  impartiality  which  the  law  of 
nations  enjoias  a  neutral  is  a  high  moral  duty,  not  only  in 
the  instances  that  have  been  given,  but  in  all  in  which  it  is 
enacted.  The  rules  that  define  the  cases  in  which  this  impar- 
tiality must  be  shewn  ought  either  to  be  expunged  from  ib^ 
code  of  international  law,  or  they  demand  our  unressrved 
obedience,  not  merely  in  the  act,  but  in  the  will  and  conscieooe. 
If  these  rules  are  just  in  themselves  (and  with  a  few  excep- 
tions their  justice  has  never  been  doubted  where  there  is  a 
knowledge  of  the  facts  and  of  the  law),  there  can  be  no  each 
thing  as  an  innocent  violation. 

*'  The  decisions  of  the  courts  of  common  law  in  England  shew 
that  these  doctrines  have  been  expressly  recognised  by  them* 
It  has  been  expressly  determined  that  an  insurance  made  io 
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a  neutral  country  on  a  neutral  ship,  when  the  voyage  is  under- 
taken with  the  intention  of  violating  a  blockade,  is  illegal  and 
void,  on  the  sole  ground  of  the  illegality  of  the  voyage. 
Harratt  v.  Wise,  9,  Barn,  and  Cress,  712 ;  Nay  lor  v.  Taylor, 
ib.  715 ;  Medeira  t*.  Hill  8  Bing,  231.  The  only  illegality  in 
these  cases  was  created  by  the  law  of  nations,  and  there  seems 
to  be  no  reason  why  the  principle  of  these  decisions  is  not 
applicable  in  every  case  where  the  property  insured  is  justly 
liable  to  belligerent  capture  at  the  inception  of  the  voyage.'* 
Mr.  Duer  proceeds  to  say  that  there  is  a  judgment  of  the 
Supreme  Court  of  Massachusetts  which  is  at  variance  with 
these  decisioDS,  when  the  chief  justice  of  that  state  laid  it 
down  that  a  neutral  merchant  is  not  obliged  in  any  case  to 
regard  the  state  of  war  between  other  nations.  He  admits 
also  that  there  are  dicta  of  Mr.  Justice  Story  in  his  judgment 
in  the  Supreme  Court  of  the  United  States,  in  the  case  of  the 
Santiasima  Trinidad^  which  are  favourable  to  the  view  taken 
by  the  Supreme  Court  of  Massachusetts.  He  dissents,  how- 
ever, both  from  that  judgment  and  from  the  dicta  of  the 
learned  judge,  and  adheres  to  what  he  conceives  to  be  the 
principle  on  which  the  three  English  decisions  are  founded. 
The  observations  of  Lord  Stowell  in  the  Re  Imina,  3  Bob. 
168,  warrant  me,  I  think^  in  holding  that  he  would  have 
assented  to  the  argument  of  Mr.  Duer  and  the  three  English 
decisions.  '^  From  the  moment,"  he  said  in  that  case,  which 
was  a  case  of  carriage  of  contraband  goods,  '^of  quitting  port" 
(not  the  jurisdiction)  *'  on  a  hostile  destination,  the  offence  is 
complete,  and  it  is  not  necessary  to  wait  till  the  goods  are 
actually  endeavouring  to  enter  the  enemy's  port ;  but  beyond 
that^  if  the  goods  are  not  taken  in  delicto^  and  in  the  actual 
prosecution  of  such  a  voyage,  the  penalty  is  not  now  generally 
held  to  attach." 

The  connection  which  subsists  between  the  common 
law  and  international  law  seem  to  me  also  to  throw  much 
light  on  the  matter.    That  intematiozuil  law  forms  part  of 
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the  common  law  is  a  legal  maxim,  which  has  been  adoptel 
and  endorsed  by  the  names  of  many  distingaiahed  judges  and 
text  writers.  For  all  practical  purposes  the  maxim  is^  witboat 
any  manner  of  doubt|  true ;  but  whether  it  can  be  admitted, 
on  a  philosophical  analysb  of  the  principles  of  law,  to  be 
strictly  correct,  may  be  doubted.  Some,  for  instance^  of  the 
customs  and  usages  of  international  law,  such  as  the  shTe 
trade  and  others,  are  in  direct  violation  of  the  first  principles 
of  the  common  law,  as  well  as  of  intematioxial  morality. 
International  law,  therefore,  cannot  be  said  to  be  a  component 
part  of  the  common  law.  The  more  correct  opinion  as  to  the 
true  relation  between  the  two  systems  of  law,  appears  to  mj 
mind  to  be,  that  the  common  law  recognizes  and  adopts  the 
obligations  of  international  morality,  and  admits  the  nsBtges 
and  customs  of  international  law  when  in  conformity  with  thoee 
obligations,  and  will  do  its  best  to  enforce  the  obligations  of  the 
one,  and  to  carry  the  usages  and  customs  of  the  other  into  effect. 
The  oonunon  law  and  international  law,  with  the  limitation 
I  have  just  made,  are  the  complement  of  each  other,  the  one 
being  the  law  of  the  neutral  jurisdiction,  the  other  being  the 
common  law  of  nations,  in  parts  where  the  neutral  jorisdictioD 
does  not  run.  There  can  be  no  antagonism  or  conflict  in 
principles  between  the  two  great  systems  of  law.  They  work 
both  together  in  harmony  and  unison  for  the  promotion  of  the 
common  happiness  of  man.  When  the  principles  on  which 
the  one  rests  are  obscure  and  difficult  to  trace,  the  c&er 
must  be  looked  to  for  light  and  explanation.  Laws  which 
are  fundamentally  established  in  the  one  system,  and  have 
been  assented  to  by  the  universal  voice  of  mankind,  as 
consonant  with  that  higher  law  by  which  the  goodness  and 
truth  of  all  human  law  must  be  tested  and  measured,  nuj 
be  appealed  to  with  confidence  as  explanatoiy  of  the 
other  in  points  where  doubt  and  obscurity  exists  From 
these  considerations  I  come  to  the  conclusion — ^in  accordaace 
with  the  arrangement  of  Mr.  Duer,  a  distinguished  oommoD 
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lawyer,  founded  on  the  principles  to  be  foond  in  the  three 
English  decisions,  and  in  conformity  with  the  opinion 
of  the  Queen's  advocate,  M.  Hautefeuille,  and  other  pub- 
licists, and  last,  not  least,  Lord  Stowell,  that  a  trade  which 
18  illegal  when  beyond  the  neutral  jurisdiction,  cannot  be 
legal  when  carried  on  tDtihin  that  jurisdiction ;  and  that  the 
export  of  munitions  of  war  to  a  belligerent  country,  as  well  as 
the  sale  of  munitions  of  war  by  a  person  within  the  neutral 
jurisdiction,  with  the  intent  of  exportation  to  a  belligerent 
country,  is,  in  strictness,  a  violation  of  international  obligation, 
and  a  breach  of  neutrality  on  the  part  of  those  who  engage  in 
the  trade.  Hautefeuille  adduces  an  ingenious  argument  to 
show  that  the  sale  of  arms  within  the  neutral  territ.ory  is  not 
legal,  from  the  fact,  that  throughout  all  the  civilised  world  it 
is  forbidden  by  statute  to  sell  arms  in  harbour  for  the  purpose 
of  arming  a  ship.  The  discussions  of  the  American  Cabinet 
in  1793,  and  several  judicial  decisions  of  the  American  Courts, 
before  the  passing  of  the  Foreign  Enlistment  Act,  shew  that 
to  do  so  was  held  to  be  Qlegal  at  common  law.  He  concludes 
from  these  facts,  and  I  think  with  justice,  that  the  sale  is  a 
breach  of  the  law  of  nations.  The  argument  of  Mr.  Duer, 
and  the  cases  to  which  it  is  applied,  shews  that  the  question  is 
not  an  idle  one,  but  is  one  which  may  come  any  day  before 
the  courts  of  common  law,  either  as  a  question  of  insurance  on 
contraband,  or  as  a  question  of  contract  for  sale.  It  will 
then  have  to  be  decided  whether  those  courts  will  uphold  the 
principle  involved  in  their  previous  decisions,  or  will  lend 
their  aid  in  support  of  an  instrument  founded  on  the  breach  of 
an  international  duty  of  imperfect  obligation,  and  in  direct 
violation  of  one  of  the  established  customs  and  usages  of 
international  law.  The  fact  that  one  country  does  not  recognize 
the  revenue  laws  of  another  country  is  no  objection  to  tho 
argument.  The  revenue  laws  of  each  country  are  laws  purely 
of  a  municipal  character,  and  do  not  pretend  to  be  founded 
on  any  international  obligation. 
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I  must  not  forget  to  add  that  the  permission  of  this  trade 
by  neatral  governments  has  on  sereral  occasions  called  forth 
remonstrances  on  the  part  of  Great  Britain  when  a  belligerent 
During  tho  American  Bevolntionary  War,  as  may  be  seen 
from  the  famous  M^moire  Justificatif  of  Qibbon — during  the 
French  Revolutionary  War,  as  may  be  seen  in  the  Americaa 
State  Papers  of  1793 — and  even  so  lately  as  the  Russian  War, 
as  a  despatch  of  Lord  Clarendon  of  the  27th  September,  1855, 
shews — tlie  British  Government  has  treated  the  permission  of 
tliis  species  of  trade  as  a  breach  of  the  duty  of  a  neatial 
nation.  Sir  William  Scott  also  (afterwards  Lord  StoweU), 
who,  as  everybody  in  this  room  will  admit,  was  profoundly 
acquainted  with  the  subject,  said  in  the  debates  on  the  Foreign 
Enlistment  Act  in  the  year  1819: — "A  strict  neutrality 
means  the  complete  abstinence  not  only  from  absolute  warfare, 
but  from  the  giving  any  asf^istance  to  either  one  side  or  the 
other.'*  The  very  meaning  of  the  word  is,  that  succour  is  to  he 
withheld  from  both  parties.  "A  nation,"  says  Vattel,  "  which 
remains  perfectly  neutral  should  give  no  succour  either  of 
troops,  arms,  or  anything  else  serviceable  in  carrying  on  war. 
I  pay  absolutely  no  succour."  Other  authorities  to  the  same 
effect  might  be  adduced  ;  but  I  think  these  are  sufficient  to 
shew  that  I  have  not  overstrained  the  old  English  doctrine  of 
neutrality.  Belligerent  nations,  however,  have  never  as  y^ 
gone  beyond  remonstrances  with  neutral  nations  on  this  subject; 
the  permission  of  the  trade  in  munitions  of  war  has  never  as 
yet  formed  the  ground  of  a  declaration  of  war  by  the  offended 
bcllipjerent  against  the  neutral,  or  ever  been  the  cause  of  a 
suspension  of  diplomatic  relations.  M.  Hautefeuille  is  of 
opinion  that  it  is  a  good  ground  for  a  declaration  of  war,  and 
that  a  belligerent  nation  would  not  commit  a  breach  of  inter- 
national morality  in  treating  it  as  such.  The  case,  however, 
has  never  occurred.  The  difficulty,  if  not  the  impossibilitr) 
in  practice,  of  preventing  the  trade  in  contraband  articles 
seems  to  be  the  ground  of  the  commonly  accepted  rule.    The 
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same  practical  considerations  which,  as  I  have  before  said, 
guide  the  legislator  in  drawing  the  line  of  demarcation 
between  the  moral  duties  to  which  the  sanctions  of  municipal 
law  are  attached,  and  those  duties  which  are  left  for  the  opera- 
tion of  the  moral  sanction  of  public  opinion  and  the  conscience 
of  the  individual,  guide  the  international  jurist,  in  conformify 
with  the  practice  and  assent  of  the  aggregate  family  of  nations, 
in  holding  that  the  duty  to  abstain  from  this  species  of  trade 
is,  when  within  the  neutral  jurisdiction,  merely  a  duty  of 
imperfect  obligation,  which  the  neutral  government  is  not 
bound  to  enforce,  but  the  belligerent  government  has  a  right 
to  visit  with  a  penal  sanction  as  soon  as  the  limits  of  the  neutral 
jurisdiction  have  been  passed.  Mr.  Jefferson,  in  his  reply 
to  the  complaints  of  the  British  Minister  at  Washington,  in 
the  year  1793,  attempted  to  found  the  rule  and  to  justify  the 
trade,  not  only  on  the  ground  of  impossibility  in  practice,  but 
on  other  grounds  which,  in  my  opinion^  are  quite  untenable. 
^  Our  citizens,"  he  said,  "  have  always  been  free  to  make,  vend, 
and  export  arms :  it  is  the  constant  occupation  and  livelihood 
of  some  of  them.  To  suppress  their  callings,  the  only  means, 
perhaps,  of  their  subsistence,  because  a  law  exists  in  foreign 
and  distant  countries  in  which  we  have  no  concern,  would 
scarcely  be  expected.  •  It  would  be  law  in  principle  and  im- 
possible in  practice."  Hardness  in  principle  is  an  argument 
which  at  first  sight  looks  plausible,  but  it  is  not  one  which 
can  for  a  moment  be  admitted  as  sound,  either  by  the  moralist 
or  the  jurist  Principles  are  either  right  or  wrong ;  sound  or 
unsound.  No  medium  can  be  allowed  to  exist  between  the 
two  extremes.  The  phrase  is  a  mere  empty  rhetorical  flourish, 
and  can,  under  no  state  of  circumstances,  be  accepted  as  an 
excuse  for  the  breach  of  an  obh'gation. 

Most  of  the  older  publicists  are  of  opinion  that  a  belligerent 
cannot  complain  of  the  conduct  of  a  neutral  government  in 
not  preventing  its  subjects  from  trading  in  munitions  of  war 
with  his  enemy,  unless  the  same  privilege  of  trade  is  denied  to 
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him^  and  that  an  impartial  trade  with  both  belligereiitB  is  Dot 
incoDsistent  with  the  theoiy  of  neutrality.  It  is  true  that  the 
belligerent  who  trades  in  mnnitionB  of  war  with  the  sabjects 
of  a  neutral  govemraenty  can  have  no  just  ground  of  complaint 
whatsoever  against  the  neutral  government  for  not  preventing 
its  subjects  from  trading  with  his  enemy  also.  The  common 
equitable  rule  holds  good  here,  that  he  who  resorts  to  equitf 
must  do  equity,  and  must  come  into  court  with  clear  hands. 
But  it  may  well  happen  that  one  of  the  belligerents  may  nerer 
have  traded,  and  may  not  have  the  intention  of  engaging  in 
this  illicit  trade  with  the  neutraL  The  fisM^t,  therefore,  that  the 
neutral  government  has  not  prevented  its  subjects  fmm 
engaging  in  the  trade  with  him,  would  not  constitute  a  &ir 
answer  to  his  remonstrances  against  the  permission  of  the 
trade  with  his  enemy.  It  is  needless  to  pursue  this  subject 
further.  I  have  only  touched  upon  it  to  shew  that  the 
true  theory  of  neutrality  does  not  rest  upon  the  permisson 
given  by  a  neutral  government  to  its  subjects  to  trade  in 
munitions  of  war  with  both  belligerents  equally. 

2ndly.  I  now  come  to  the  second  of  the  heads  under  which  1 
proposed  to  consider  the  subject :  the  loan,  or  the  contract  for 
a  loan,  by  a  neutral  within  the  neutral  territory.  Many  of 
the  principles  which  prohibit  a  neutral  from  aiding  a  belli- 
gerent by  the  sale  of  arms  are  also  applicable  where  aid  is 
given  to  him  in  the  shape  of  a  loan.  The  precise  case  in  point 
has  never  as  yet,  I  believe,  been  the  subject  of  a  direct  judicial 
decision.  It  has,  however,  been  held,  both  in  the  Court  of 
Common  Pleas  and  in  the  Court  of  Chancery,  that  the  Bog- 
lish  courts  of  justice  will  not  take  notice  o^  or  afford  any 
assistance  to,  persons  who  ent^  into  engagements  to  raise 
money  by  way  of  loan  for  the  purpose  of  supporting  the  subjects 
of  a  foreign  state  in  arms  against  a  government  in  alliaDce 
with  our  own.  The  case  in  the  Common  Pleas  is  called  Jk 
Wurtz  V.  Hendricks,  9,  Moo.  C.  B.,  686.  It  is  not^  as  will  be 
at  once  seen,  on  all  fours  with  the  point  under  consideration; 
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but  the  general  principles  on  which  the  judgment  was  founded, 
threw  much  light  on  the  question  of  a  loan,  as  well  as  of  a 
contract  to  sell  arms,  to  a  belligerent  government.  I  must 
not  forget  to  add,  before  leaving  the  subject,  that  Chief 
Justice  Marshall,  who  is  universally  admitted  to  have  been 
among  the  greatest,  if  not  the  greatest,  of  all  the  American 
lawyers,  treats  the  advance  of  money  by  a  neutral  to  a  belli- 
gerent power  as  an  obvious  departure  from  neutrality.  The 
passage  in  which  this  opinion  is  expressed  will  be  found  in 
the  fifth  volume  of  the  Life  of  Washuigton,  p.  634. 

Srdly.  I  come  now  to  the  third  head  under  which  I  pro- 
posed to  consider  the  subject,  namely,  the  building,  or  the 
equipment  by  a  neutral  merchant,  on  his  own  account,  within 
the  neutral  territory,  of  vessels  of  war,  with  the  intention  of 
sending  them  for  the  purposes  of  sale,  and  as  a  commercial 
venture,  to  a  belligerent  country.  There  is  no  difference 
whatsoever  in  principle  between  the  export  of  contraband 
articles  for  the  purposes  of  sale,  and  the  sending  of  an  armed 
vessel  on  a  conmiercial  venture  to  a  belligerent  country.  I 
wish  much  that  I  could  find  that  there  is  a  di£ference  in 
practice,  and  that  the  case  I  am  now  considering  is  covered 
by  the  provisions  of  the  Foreign  Enlistment  Act  It  is,  how- 
ever, not  within  these  provisions. 

^' There  is  nothing,"  said  Judge  Story,  in  delivering  the 
judgment  of  the  Supreme  Court  of  the  United  States,  in  the 
Santissima  Trinidad^  7,  Wheat.  353,  '^  in  our  own  laws,  or  in 
the  laws  of  nations,  that  forbids  our  citizens  from  sending 
armed  vessels,  as  well  as  munitions  of  war,  to  foreign  ports 
for  sale.  It  is  a  commercial  adventure  which  no  nation  is 
bound  to  prohibit,  and  which  only  exposes  the  persons  engaged 
in  it  to  the  penalty  of  confiscation.  Supposing,  therefore,  the 
voyage  to  have  been  for  commercial  purposes,  and  the  sale  at 
Buenos  Ayres"  (a  belligerent  town)  ^'to  have  been  a  bona  fide 
sale,  there  is  no  pretence  to  say  that  the  original  outfit  in  the 
voyage  was  illegal,  or  that  a  capture  made  after  the  sale  was 
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for  that  reason  alone  invalid.^*    The  ease  with,  whidi  the 
Foreign  Enlistment  Act  may  be  evaded,  and  its  proTiaons 
rendered  a  dead  letter  for  all  practical  pnrposefl,  is  obvious. 
The  judgment  of  Chief  Jostioe  Marshall  in  the  ChxMn  /%sra,7, 
Wheat.  47 1  y  shews  with  what  facility  the  provisionB  of  the 
act  may  be  eluded.     The  case,  as  it  cam^  before  the  ccmiif 
was  on  a  question  of  restitution  of  prize.     The   arms  and 
armaments  of  the  vessel  had  been  cleared  oat  as  cargo  firom  a 
port  of  the  United  States,  and  the  men  were  enlisted  as  for  s 
common  mercantile  voyage.    The  vessel  was  constructed  for 
war,  and  not  for  commerce;  she  was  not  commisaioned  to 
act  as  a  privateer,  and  did  not  attempt  to  act  as  such  untQ 
she  reached  the  La  Plata,  where  a  commission  was  obtained, 
and  the  men  were  re-enlisted.     "If  this,**  said    the  Chief 
Justice,  "  were  admitted,  the  laws  for  the  preservation  of  our 
neutrality  would  be  completely  eluded,  so  far  as  their  enforce- 
ment depends  on  the  restitution  of  prizes  made  in  violation  of 
them.    Vessels  completely  fitted  out  in  our  ports  for  military 
operations  need  only  sail  to  a  belligerent  port,  and  then,  after 
obtaining  a  commission,  go  through  the  ceremony  of  dis- 
charging and  re-enlisting  their  crew  to  become  perfectly 
legitimate  cruizers,  purified  from  every  taint  contracted  at 
the  place  where  all  their  real  force  and  capacity  for  annoyance 
was  acquired.    This  would  be  a  fraudulent  neutrality,  dis- 
graceful to  our  government,  and  of  which  no  nation  would  be 
the  dupe."    Whether  a  supplementary  Foreign  Enlistinent 
Act  should  not  be  enacted,  extending  the  penal  consequences 
of  the  existing  act,  to  meet  this  case,  is  a  question  worthy  of 
the  attention  of  the  legislature.    There  is  reason  to  fear  that 
unless  the  case  be  provided  against,  grave  international  diffi- 
culties may  at  some  day  or  other  be  the  result    An  inter- 
cepted letter  of  the  Secretary  of  the  Navy  of  the  Confederate 
States  to  Mr.  Mason,  states  that  his  department  has  contracted 
'^  for  the  construction  in  England  of  six  iron-clad  steamers.** 
By  dexterous  management  on  the  part  of  the  agent  in  this 
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country,  it  might  be  arranged  that  these  yessels  should  be 
constructed  ostensibly  on  private  account,  with  the  view  of 
being  sent  for  purposes  of  sale  and  as  a  commercial  adyenture 
to  the  Confederate  States.  The  provisions  of  the  municipal 
statute  might  in  this  way  be  made  a  dead  letter,  and  should 
therefore,  in  my  opinion,  be  extended  to  meet  the  case.  The 
practical  difficulties  which  render  nugatory  the  attempt  of  a 
neutral  government  to  prevent  its  citizens  from  exporting  the 
smaller  articles  of  contraband  are  not  present,  when  the  article 
of  contraband  is  a  vessel  of  war.  The  ease  with  which  the 
arm  of  the  municipal  law  might  be  brought  into  operation  to 
prevent  a  trade  in  vessels  of  war  is  obvious,  and  need  not  be 
dwelt  on ;  and  practical  considerations  being  the  rule  in  all 
systems  of  law  by  which  legislatures  are  guided  in  drawing 
the  line  of  demarcation  between  the  duties  of  imperfect  obli- 
gation, and  those  which  are  rendered  perfect  by  the  imposition 
of  the  legal  sanction,  a  case  cannot  be  found  in  the  whole 
range  of  international  law  which  claims  so  much  the  atten- 
tion of  the  legislature. 

The  Federal  government,  however,  is  at  least  entitled  to 
expect  that  our  own  mxinicipal  statute  should  be  as  strmgent 
in  its  provisions  as  the  American  Foreign  Enlistment  Act  of 
the  year  1818,  from  which  several  of  the  clauses  of  our  own 
act  have  been  in  great  pari  taken.  It  is  not  generally  known 
that  two  clauses,  which  are  to  be  found  in  the  American  Act, 
giving  the  government  certain  powers  of  preventing  armed 
vessels,  belonging  to  private  citizens,  from  sailing  out  of  the 
ports  of  that  country,  are  nolT  to  be  found  in  our  own  act. 

By  the  10th  clause  of  the  American  Act,  it  is  enacted  that 
the  owner  or  consignee  of  every  armed  ship  or  vessel  sailing 
out  of  the  ports  of  the  United  States,  belonging  wholly  or  in 
part  to  citizens  thereof,  shall  enter  into  bond  to  the  United 
States,  with  sufficient  sureties  prior  to  clearing  out  the  same, 
in  double  the  amount  of  the  value  of  the  vessel  and  cargo 
on  board,  including  her  armament,  that  the  said   ship   or 
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vessel  shall  not  be  employed  by  such  owner  to  oruiae  or 
commit  hostilities  against  the  sabjectSi  citizens,  or  prc^perty  of 
any  foreign  state  or  prince,  or  of  any  colony,  district,  or 
people  with  whom  the  United  States  are  at  peace. 

By  the  11th  clause  the  collectors  of  customs  are  authorized 
and  required  to  detain  any  vessel  manifestly  buUt  for  war  pur- 
poses and  about  to  depart  from  the  United  States,  of  which  the 
cargo  shall  principally  consist*  of  arms  and  munitions  of  war, 
when  the  number  of  men  shipped  on  board  or  other  drcum- 
stances  shall  render  it  probable  that  such  vessel  is  intended 
to  be  employed  by  the  owner  or  owners  to  cruize  or  commit 
hostilities  upon  the  citizens,  subjects,  or  property  of  any  foreign 
state,  prince,  or  of  any  colony,  district,  or  people  with  whom 
the  United  States  are  at  peace,  until  the  decision  of  the 
President  be  had  thereon,  or  until  the  owner  or  owners  shall 
give  such  bond  or  security  as  is  required  by  the  owners  of 
armed  ships  by  the  preceding  sections  of  the  Act. 

It  is  difficult  to  conceive  why  such  just  and  reasonable 
provisions  were  not  inserted  in  our  own  Act,  which  follows  so 
closely  in  most  of  its  language  the  very  words  of  the  American 
Act  Their  absence  is  very  much  to  be  regretted  at  the 
present  time — ^it  renders  our  executive  unable  to  cope  with 
many  difficulties  which  may  arise^  and  makes  the  Foreign 
Enlistment  Act  an  instrument  much  less  effective  than  the 
American  Act  in  checking  and  putting  a  stop  to  breaches  of 
neutrality. 

From  the  principles  and  rules  of  neutrality  which  are  as 
yet  only  duties  of  imperfect  Obligation,  I  now  proceed  to 
consider  the  principles  and  rules  of  neutrality  which  have 
been  embraced  within  the  limits,  and  invested  with  the 
sanction  of  positive  municipal  law  by  the  proviaons  of  the 
Foreign  Enlistment  Act.  That  there  is  a  clear  line  of  dis* 
tinction  between  the  bare  sale  on  neutral  territory  of  an  instru- 
ment of  war  by  a  neutral  to  a  belligerent,  and  the  fitting  out 
of  a  belligerent  ship  in  a  neutral  port  for  hostile  employment, 
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cannot  be  doubted,  thoogh  the  difference  maj  at  first  sight 
seem  too  fine.  On  closer  inspection,  howeyer,  it  will  be  seen 
that  there  is  even  a  distinction  in  principle  between  the  two 
cases,  for  territory  which  a  belligerent  is  allowed  to  use  for  a 
hostQe  purpose  ceases  to  be  neutral,  and  becomes  hostile 
territory.  If  the  Austrian  town  of  Cracow  is  permitted  to  serve 
as  a  base  of  operations  for  the  insurgent  Poles,  or  expeditions 
into  Canada  are  organized  on  the  right  bank  of  the  Bt 
Lawrence,  Cracow  can  no  longer  claim  to  be  respected  by 
Bussia,  nor  the  right  bank  of  the  St  Lawrence  by  Great 
Britain  as  neutral  or  friendly  soil.  If  the  Atlantic  ports  of 
the  United  Kingdom,  or  the  ports  of  our  West  Indian  islands 
were  suffered  to  become  stations  for  Federal  cruizers,  or  nests 
of  Confederate  priyateers,  places  of  shelter  where  ships  of  war 
might  arm  for  their  work  of  destruction,  from  whence  they 
might  sally  out  and  whither  they  might  return,  it  is  evident 
that  the  neutrality  of  this  country  would  be  an  idle  pretence, 
Tery  serviceable  indeed  to  one  of  the  two  beUigerents,  but 
which  would  be  justly  scouted  by  the  other.  Inaction  in 
such  a  case  on  the  part  of  the  neutral  government  is  com- 
plicity. The  sovereign  who  claims  exclusive  dominion  over 
a  territory  which  has  become  hostile  becomes  himself  an 
enemy.  There  are  a  class  of  acts  which  it  is  possible  to 
prevent  without  minute  and  vexatious  interference  with 
liberty  or  with  trade,  and  for  which,  therefore,  a  responsibility 
rests  with  those  who  abstain  from  taking  the  proper  measures 
of  prevention. 

There  is  a  legal  obligation,  therefore,  resting  on  every 
neukal  state  to  prevent  any  part  of  its  territory  from  heiug 
abused  for  a  hostile  purpose,  and  to  prevent  that  specific  abase 
which  consists  in  fitting  out  hostile  expeditions  in  its  ports. 
The  distinction  between  a  case  of  this  sort  and  the  bare  sale 
of  an  instrument  of  war  as  a  commercial  adventure  is  founded, 
as  I  have  just  endeavoured  to  show,  as  well  oh  a  basis  of 
principle  as  on  one  of  practice.    The  one  can  be  prevented 
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with  ease,  the  other  cannot  be  pat  a  stop  to  without  inyolTiDg 
an  amount  of  interference  which  would  be  intolerable  to  the 
subjects  of  the  neutral  state.  Here,  then,  is  the  line  where 
the  Foreign  Enlistment  Act  has  been  interposed,  separating 
the  duties  which  the  neutral  state  can  enforce  by  penal  sanc- 
tion, and  those  which  it  cannot  prevent  without  vexatious 
interference,  without  imposing  trammels  on  personal  liberty 
and  the  freedom  of  trade.  Though  the  distinction  between 
the  two  classes  of  cases  amounts,  as  I  have  said,  to  a  difference 
in  principlei  my  opinion  that  the  greater  fiacilily  iu  practice  is 
in  reality  the  foundation  upon  which  the  existenoe  of  tbe 
monioipal  statute  rests. 

Our  present  Foreign  Enlistment  Act,  which  dates  from  the 
year  1819,  was  not  the  earliest  Act  of  the  sort.  The  first 
Foreign  Enlistment  Act,  properly  so  called,  was  tbe  9 
George  II.,  a  3'),  passed  under  the  administration  of  the 
sagacious  Walpole.  That  Act  was  afterwards  extended  and 
enforced  by  the  29  Qeorge  II.,  c.  17.  The  two  Acts  together 
did  not  proceed  further  than  to  forbid  the  enlistment  of  moi. 
Offences  under  these  Acts  were  declared  felonies  without 
benefit  of  clergy.  As  usually  happens  when  the  punishment 
is  disproportioned  to  the  offence,  the  Acts  became  almost  a 
dead  letter,  for  juries  would  not  convict,  and  the  ministers  of 
the  Crown  were  afraid  to  put  the  machineiy  of  the  Acts  into 
action.  ]^Iatters  remained  in  this  state  till  the  year  1819, 
when  the  ministers  of  that  day  found  themselves  called  upon 
to  put  a  stop  to  the  fitting  out  and  the  armament  in  tliis 
country  of  privateers  in  aid  of  the  Spanish  South  American 
colonies  in  revolt  against  Spain.  After  some  opposition,  the 
Act  was  passed  in  its  present  form.  It  repealed  the  two  pre* 
vious  Acts,  and  diminished  the  severity  of  the  punishment^ 
enforced  by  them  against  the  enlistment  of  men.  The  Act  is 
in  several  of  its  clauses  very  like  the  American  Foreign 
Enlistment  Act  of  the  year  1818.  Tbe  American  Act 
of  1818  was  merelv  a  re  ennctment  with  one  or  two  additional 
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provisions  of  a  prior  Act  which  had  been  passed  in  the 
year  1794,  and  had  been  drawn  by  Alexander  Hamilton. 
That  Aot  was  passed  by  the  American  Legislature  to 
meet  diflScnlties  which  arose  at  the  beginning  of  the  French 
Reyolntionary  War.  The  correspondence  which  took  place 
in  1793  and  1794  between  the  Government  of  the  United 
States,  being  neutral,  and  the  belligerent  Governments 
of  France  and  England,  which  is  to  be  found  in  the  American 
State  Papers,  contains  a  full  exposition  of  the  rules  of  neu- 
trality, as  recognised  by  the  common  law  of  nations.  "  We 
have  not  hesitated,''  says  Mr.  Jefferson,  the  Secretary  of  State, 
in  a  letter  to  the  French  Minister,  M.  Temant,  '^to  express 
our  highest  disapprobation  of  the  conduct  of  our  citizens  who 
may  personally  engage  in  committing  hostilities  at  sea  against 
aay  of  the  nations  parties  to  the  present  war — to  declare  that 
if  the  case  has  happened,  or  that  it  should  happen,  we  will 
exert  all  the  means  with  which  the  laws  and  constitution  have 
armed  us  to  disown  such  o^enders  and  bring  them  to  justice. 
Our  friendship  for  all  the  parties  at  war — our  desire  to  pursue 
ourselves  the  path  of  peace  as  the  only  one  leading  surely  to 
prosperity — and  our  wish  to  preserve  the  morals  of  our  citizens 
from  being  vitiated  by  courses  of  lawless  plunder  and  rapine, 
are  a  security  that  our  proceedings  in  this  respect  will  be  with 
good  faith,  fervour,  and  vigilance."  *'  The  President,"  he  says^ 
in  a  subsequent  letter  of  the  5th  of  June,  1793,  to  M.  Gtenet, 
the  newly  appointed  Minister  of  the  French  Convention, ''  is 
of  opinion,  after  mature  consultation  and  deliberation,  that  the 
arming  and  equipping  of  vessels  in  the  ports  of  the  United 
States  to  cruise  against  nations  with  whom  we  are  at  peace,  is 
incompatible  with  the  territorial  sovereignty  of  the  United 
States ;  that  it  makes  them  instrumental  to  the  annoyance  of 
those  nations,  and  thereby  tends  to  compromise  their  peace ; 
and  that  he  thinks  it  necessary,  as  an  evidence  of  good  faith 
towards  them,  as  well  as  a  proper  reparation  to  the  sovereignty 
of  the  countiy,  that  the  armed  vessels  of  this  description 
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should  depart  from  the  ports  of  the  Qnited  States."  The 
discussions  which  took  place  in  the  American  Cabinet  on  the 
subject  are  given,  with  some  detail,  by  Chief  Justice  Marshall, 
in  his  well-knomi  Life  of  Washington,  voL  6.  In  pursaanoe 
of  a  resolution  of  the  Cabinet,  a  prosecution  was  institnted 
under  the  advice  of  the  Attorney-General  against  a  citizen  of 
the  United  States  of  the  name  of  Henfield,  who  had  sailed 
from  Charleston  on  board  a  French  privateer  equipped  in  that 
port,  and  had  returned  to  Philadelphia  in  charge  of  a  prize  made 
by  that  vessel.  The  prisoner  was  indicted  at  common  law 
for  disturbing  the  peace  of  the  United  States.  A  {ull  account 
of  the  trial  may  be  seen  in  Wharton's  State  Trials.  In  his 
charge  to  the  jury.  Chief  Justice  Jay  laid  it  down  as  the 
deliberate  opinion  of  himself  and  his  colleagues,  and  in  fact 
treated  it  as  a  position  so  plain  as  to  need  no  proo^  that  a 
citizen  who,  without  the  authority  of  the  nation  to  which  he 
belongs,  takes  a  hostile  part  with  either  of  the  beUigerent 
powers  against  the  other,  violates  thereby  his  duty  and  the 
laws  of  his  country,  and  is  indictable  at  common  law.  The 
duties  of  international  obligation  were  laid  down  by  him  in 
the  most  emphatic  terms.  The  popularity  of  France  in  the 
United  States  being  at  that  time  at  fever  height,  the  jniy 
failed  to  convict,  and  the  acquittal  was  received  with  extra- 
vagant marks  of  joy  and  enthusiasm. 

The  principles  laid  down  by  the  Qovemment  of  Washingtoo 
at  that  period  are,  in  a  legal  point  of  view,  very  important, 
for  they  shew  that  no  doubt  whatsoever  existed  in  the  minds 
of  the  eminent  men  who  constituted  his  Cabinet,  but  that  the 
prevention  of  the  fitting  out  of  vessels  in  their  ports  to  pre^ 
on  the  commerce  of  nations  with  whom  they  were  at  peace, 
was  an  international  obligation  which  they  were  bound  to 
enforce.  The  Foreign  Enlistment  Act,  it  must  be  remem- 
bered, was  not  enacted  till  the  following  year,  1794,  and  it 
did  no  more  than  give  the  positive  sanction  of  municipal  law 
to  obligations  which  were  admitted  to  be  international    That 
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the  same  view  on  the  subject  was  entertained  by  some  of  the 
ablest  lawyers  in  the  House  of  Commons,  is,  I  think, 
evident  from  several  of  the  speeches  which  were  delivered 
in  1819,  when  our  own  Foreign  Enlistment  ^Ajot  was  under 
discussion.  Lord  Lyndhmrst  distinctly  asserted  that  the  Act 
was  founded  on  the  principles  of  the  common  law,  and  was 
intended  to  supply  the  infirmiiy  of  legal  process  by  attaching 
the  sanction  of  municipal  law  to  an  international  obligation. 
An  international  duty  cannot,  it  must  be  remembered,  be 
created  by  a  municipal  law.  The  authority  from  which  the 
latter  emanates  supplies,  and  can  supply,  no  foundation  for 
the  former.  A  municipal  law  may  have  the  object  and  effect 
of  enabling  a  neutral  government  to  perform  an  obligation  of 
this  kind ;  but  the  right  of  any  foreign  state  to  insist  on  the 
obligation  rests  on  the  obligation  itself,  not  on  the  law.  Such 
a  law  may  fall  short  of  the  obligation,  or  go  far  beyond  it ; — 
fall  short  of  it,  because  the  obligation  may  only  partially 
require  the  assistance  of  the  law ;  go  beyond  it>  because  the 
discharge  of  the  obligation  may  be  a  part  only  of  the  object 
for  which  the  law  was  made.  The  foreign  state,  therefore, 
can  only  make  use  of  the  law  for  the  single  purpose  of  shew- 
ing that  the  government  is  enabled  to  fulfil  the  obligation. 
But  the  law  is  not  a  measure  of  the  obligation ;  the  existence 
of  the  law  does  not  prove  the  existence  of  an  obligation ;  and 
the  imperfections  of  the  law,  should  it  be  found  inadequate, 
furnish  no  excuse  for  the  non-fulfilment  of  the  obligation. 
Nor,  again,  can  the  obligation  be  properly  treated  as  circum- 
scribing the  scope  and  range  of  the  law.  It  may  be  prudent 
to  restrain  not  only  breaches  of  neutrality,  but  acts  which  may 
cloak  them  or  lead  to  them ;  or  which,  though  mischievous 
in  themselves,  and  likely  to  imperil  the  Mendly  relations  of 
the  neutral  with  the  belligerents,  are  not  actually  prohibited 
by  the  law  of  nations.  Considerations  of  this  nature  throw, 
in  my  opinion,  much  light  on  the  construction  of  the  Foreign 
Enlistment  Act,  and  serve  to  shew  that  its  provisions  must 
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be  oonsbned,  not  too  stricflj,  but  with  some  oonsid^ttlaoiHHf 
that  becomes  necessary— of  the  evils  against  which  it  vas 
meant  to  provide. 

*' Although  Benal  Laws,"  said  Chief  Justice  Marshall,  ^are 
to  be  construed  stricUyi  they  are  not  to  be  oonstmed  so  stnctlf 
as  to  defeat  the  obvious  intention  of  the  l^ialature.  The 
maxim  is  not  to  be  so  applied  as  to  narrow  the  words  of  the 
statute  to  the  exclusion  of  cases  which  these  words  in  thdr 
ordinaiy  acceptation^  or  in  the  sense  in  which  the  l^;islatare 
has  obviously  used  them,  would  comprehend.''  United  States 
V.  Willberger,  5,  Wheat  95.  It  has  been  urged  that, 
inasmuch  as  the  Act  is  one  of  a  penal  nature  and  provides 
only  in  terms  against  the  fitting  out  or  equipment  of  vesada, 
the  building  of  a  vessel  (the  case  of  the  Alabama)  is  not 
therefore  within  its  provisions.  The  language  of  Cbief 
Justice  Marshall,  as  well  as  the  reasons  upon  which  tiie 
act  was  founded,  seem  to  me  to  shew  that  the  objection  is 
not  sound,  and  that  to  confine  the  words  to  their  strict 
technical  meaning,  would  be  an  unduly  narrow  constractioo 
of  the  act.  Whether,  however,  this  may  be  admitted  or  not, 
I  should  hold  it  as  too  clear  to  admit  of  dispute,  that  as  soon 
as  a  deck  adapted  for  the  carrying  of  guns  and  not  for  ordinary 
commercial  purposes  is  commenced,  the  strict  technical  terms 
of  the  act  are  at  once  complied  with. 

For  the  interpretation  of  the  provisions  of  the  Foreign 
Enlistment  Act,  as  well  as  the  question  of  restitution  of  priz^ 
property  captured  by  cruizers  fitted  out  illegally,  as  being 
either  in  violation  of  the  provisions  of  the  act  or  of  the 
principles  of  the  common  law,  reference  must  be  in  all  cases 
made  to  the  judgment  of  the  American  courts.  Our  own 
reports  are  silent  on  the  subject.  England  has  been  so  rarelj 
a  neutral,  when  wars  have  been  raging  among  our  neighbonrs^ 
that  questions  arimng  out  of  breaches  of  the  neutrality  k^ 
have  never  as  yet  come  before  her  tribunals.  The  defect  i.^ 
most  amply  supplied  by  the  American  reports.    By  tlicii 
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judgments  oa  matters  oomiected  with  breaches  of  these  laws^ 
the  American  judges  have  raised  up  for  themselves  a  monument 
which  may  for  ever  be  looked  to  as  a  guide  by  the  most 
accomplished  lawyers  in  any  age  and  any  country.  The 
language,  the  style  of  oompositioni  the  clearness  with  which 
the  legal  principle  is  grasped  and  expressed,  and  the  close  and 
logical  precision  with  which  the  principle  is  followed  out  to 
its  legitimate  results,  must  attract  the  admiration  and  command 
the  respect  of  every  lawyer  and  jurist.  The  charge  of  Chief 
Justice  Jay,  on  the  trial  of  Henfield,  in  1793,  which  is  to  be 
found  in  Wharton's  State  Trials,  is  a  very  noble  exposition  of 
the  principles  of  our  grand  old  common  law. 

Among  the  American  reports  several  cases  of  criminal 
prosecutions  under  the  Foreign  Enlistment  Act  will  be  found 
scattered  about.  The  cases  will  be  all  seen  referred  to  in 
Wharton's  American  Criminal  Law.  None  of  these  are  on 
all-fours  with  the  Alabama.  The  criminal  offence  in  all  of 
them  was  the  illegal  conversion  of  the  vessel  from  its  original 
commercial  design  to  war  purposes.  The  only  case  which 
I  shall  refer  to  is  the  United  Slates  v.  Quincy,  6,  Pet.  464, 
before  the  Supreme  Court.  The  case  is  a  peculiar  one,  and 
resembles,  in  some  respects,  the  Alabama.  The  vessel  was 
fitted  out  for  war  purposes,  but  sailed  from  the  United  States 
unarmed,  the  intention  of  the  owner  being  to  go  to  St 
Thomas,  to  raise  money  to  enable  him  to  arm  her.  The 
Court  held  that  it  is  not  necessary,  to  bring  a  vessel  within  the 
penal  consequences  of  the  Act,  to  shew  that  when  she  quitted 
the  United  States  she  was  armed,  or  in  a  condition  to 
commit  hostilities,  but  that  the  question  depended  entirely 
on  the  intention  of  the  owner  or  master.  '^The  offence 
against  the  Act,"  said  the  Chief  Justice,  ^  consists  principally 
in  the  mtention  with  which  the  preparations  were  made. 
These  preparations,  according  to  the  terms  of  the  Act,  must 
be  made  within  the  limits  of  the  United  States,  and  it  is 
equally  necessary  that  the  intention  with  respect  to  the 
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employment  of  the  yessel  should  be  formed  before  she  leaves 
the  United  Btates ;  and  this  most  be  a  fixed  intention,  not 
conditional  or  oontingent,  depending  on  some  fiituie  anange- 
ments.    The  intention  ia  a  question  bebnging  ezclnsiyely  to 
the  jury  to  decide.    It  is  a  material  point  on  which  the 
legality  or  criminality  of  the  act  must  turn,  and  decideB 
whether  the  adventure  is  of  a  commercial  or  warlike  character. 
To  constitute  the  offenoe,  it  is  not  necessary  that  the  design 
or  intention  should  be  carried  into  execution.    An  attempt  to 
fit  out  and  arm,  is  made  an  offence.    This  is  certainly  dobg 
something  short  of  a  complete  fitting  out  and  arming.   To 
attempt  to  do  an  act,  does  not,  either  in  law  or  in  oommoD 
parlance,  imply  a  completion  of  the  act  or  any  definite  pro- 
gress towards  it.    Any  efforts  or  endeayour  to  effect  it,  will 
satisfy  the  terms  of  the  law.    If,  at  the  time  the  vessel  was 
fitted  out,  the  owner  and  equipper  had  the  intention  to  go  to 
the  West  Indies  in  search  of  funds  to  arm  her,  but  had  no 
present  intention  of  using  or  employing  her,  the  vessel  \b  not 
within  the  act ;  or  if,  when  he  left  the  United  States,  he  hadno 
fixed  intention  to  employ  her  as  a  privateer,  but  had  a  wish 
so  to  employ  her,  the  fulfilment  of  which  depended  on  his 
ability  to  obtain  funds  in  the  United  States  for  the  purpose  of 
arming  her,  and  preparing  her  for  use,  he  is  not  guilty."— it'- 
From  a  minute  account  of  the  Alabama^  given  in  an 
affidavit  of  one  of  the  sailors,  hired  for  the  vessel,  and  fixm  a 
description  of  her  given  by  her  late  boatswain,  it  appears  that 
this  ship,  then  called  290,  was  built  by  Mr.  Laird,  under  a 
contract  with  Mr.  Butcher,  who  is  alleged  to  be  the  Agent  of 
the  Confederate  Qovemment  at  Liverpool.    She  is  described 
by  the  same  person  as  '*  a  large  wooden  screw  boat "  or  a 
corvette.    So  unlike  was  she  to  a  merchant  ship,  that  the 
Portuguese  visitors,  who  came  on  board  at  the  Azores,  could 
not  be  persuaded  to  call  her  anything  but  an  '^EngM 
Frigate.''     When  she  left  the  Mersey,  she  had  on  board 
oinety-three  men  belonging  to  the  naval  reserve,  all  truned 
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gunners,  and  all  men-of-war^s  men.  Earl  BoBsell,  on  receiving 
the  affidavit  frpm  Mr.  Adams,  on  the  24th  Jolj,  laid  it  before 
the  law  officers  for  their  opinion ;  they  advised  the  detention 
of  the  vessel,  but  before  the  order  reached  Liverpool,  the 
Alabama  left  on  the  29th. 

It  is  much  to  be  regretted  that  an  order  was  not  issned  for 
the  detention  of  the  vessel  immediately  after  the  receipt  of  the 
affidavit.  The  words  of  the  fifth  dause,  which  empowers  the 
officers  of  the  Customs  to  detain  any  vessel  having  persons 
on  board  who  had  enlisted  in  a  foreign  servicci  contrary  to  the 
provisions  of  the  act,  ai^  so  clear  that  not  a  moment's  doubt 
could  exist  on  the  question.  Probably  the  excuse  will  prove  to 
be  that  ihe  departure  of  the  vessel  was  a  surprise,  and  that  the 
authorities  were  not  aware  that  she  was  ready  to  put  to  sea. 
The  excuse,  however,  it  appears  to  me,  is  not  as  satisfactory  as 
it  should  be.  Mr.  Aduns  bad,  as  far  back  as  the  month  of 
May,  brought  it  to  Earl  Russell's  knowledge  that  a  vessel  of  a 
very  suspicious  character  was  in  process  of  construction. 
Sufficient  evidence,  in  cases  of  the  sort,  is  always  very  difficult 
to  procure,  and  from  the  information  which  has  been  as  yet 
furnished  to  the  public,  the  evidence  does  not  seem  to  have 
been  considered  sufficiently  complete  till  the  receipt  of  the 
affidavit.  Taking,  however,  the  whole  circumstances  into  con* 
sideration,  I  think  it  is  much  to  be  regretted  that  a  vessel  ol 
war  had  not  been  sent  round  to  the  Mersey  at  a  much  earlier 
date,  to  prevent  the  vessel  from  leaving  Liverpool,  unless  with 
the  full  concurrence  of  the  officers  of  the  Customs,  and  to 
chase  her  and  bring  her  back  if  she  attempted  to  do  so*  ^  It 
has  been  held  in  the  courts  of  this  country,"  said  Mr.  Justice 
Story,  in  delivering  judgment  in  the  supreme  court,  in  the 
case  of  the  Marianna  Flora^  11  Wheat.,  42,  '^that  ships 
offending  against  our  laws,  and  foreign  ships  in  like  manner 
offending  within  our  jurisdiction,  may  afterwards  be  pursued 
and  seissed  upon  the  ocean,  and  rightfully  brought  into  our 
ports  for  adjudication."    All  Mr.  Adams'  warnings  as  to  the 
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character  of  the  vessel  have  been  verified  hj  the  result.  It  is 
now  beyond  question  that  the  ship  was  not  built  as  a  com- 
mercial speculation,  but  that  she  was  intended  for  the  purposes 
of  cruizing  against  a  power  at  amity  with  this  country,  and 
left  Liverpool  with  that  intent.  It  is  also  clear  that  all  this 
took  place  with  the  full  approval  and  connivance  of  Jefferson 
Davis,  and  the  governing  body  of  the  Confederate  States^  for 
when  Captain  Semmes  came  on  board  at  the  Azores,  when  the 
Alabama^  or  as  she  was  then  called  290,  was  armed,  he  read 
out  his  commission,  which  purported  to  be  issued  by  Jefferson 
Davis  at  Richmond,  and  directed  the  captain  to  ^  assume  the 
command  of  the  Confederate  sloop  of  war,  Alabama,  hitherto 
called  290,  and  to  sink,  bum,  and  destroy  everything  that  flew 
the  ensign  of  the  so-called  United  States  of  America" 

There  can  be  little  doubt  that  the  commission  under  which 
the  vessel  is  now  sailing  is  valid,  even  as  against  us.  "  Tlie 
conunission  of  a  public  ship/'  said  Judge  Story  in  the 
Saniisstma  Trinidad,  7  Wheat  850,  *^  signed  by  the  proper 
authorities  of  the  nation  to  which  she  belongs,  is  conclusive 
proof  of  her  national  character.  The  courts  of  a  foreign 
country  will  not  enquire  into  the  means  by  which  the  title 
to  the  property  has  been  acquired."  The  original  illegality 
of  her  conduct  in  violating  the  Foreign  Enlistment  Act  is 
not  a  sufficient  ground  for  us  to  dispute  her  commissiou. 
She  is  now  the  vessel  of  war  of  a  belligerent  govern- 
ment, and  we  cannot,  consistently  with  our  desire  to  remain 
neutral,  seize  her  on  the  high  seas.  To  seize  her  would  be 
practically  equivalent  to  a  declaration  of  war  against  the 
Confederate  States.  The  conduct  of  that  Qovemment  through- 
out the  whole  transaction,  and  their  connivance  at  a  grave 
breach  of  our  municipal  laws  as  well  as  of  international  law, 
have  given  us,  it  is  true,  good  grounds  for  grave  and  serious 
remonstrance.  We  are,  indeed,  I  conceive,  entitled,  according 
to  the  strict  principles  of  international  law,  to  demand  that 
the  vessel  should  be  dismantled,  and  we  should  be  fully 
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justified,  in  the  event  of  a  refosal,  to  satisiy  the  demand,  in 
seizing  her  either  on  the  high  seas  or  in  making  reprisals ; 
bnt  either  of  these  acts  is,  in  fact,  war,  and  has  never  yet 
failed  to  produce  it  in  the  case  of  a  nation  able  to  make 
war.     "The  neutral  state,"  says  M.  Hautefeuille,  1,  835, 
'^  whose  territory  has  been  violated  by  the  ill^al  construction 
of  a  vessel  of  war  for  a  belligerent,  may  demand  that  the 
vessel  shall  be  dismantled,  and  may  detain  the  vessel  should 
she  enter  any  of  its  harbours,  till  she  has  been  dismantled. 
If  the  belligerent  refuses  this  satisfaction  to  the  neutral,  the 
latter  may  use  reprisals,  or  even  declare  war  against  the 
former.    According  to  all  the  publicists,  the  war  would  be  a 
just  one,  being  based  on  a  grave  violation  of  the  sovereignty 
of  the  neutral."    A  declaration  of  war,  however,  is  a  matter 
of  very  serious  consideration.    Though  the  right  may  exist, 
^ '      the  exercise  of  that  right  is  in  each  case  a  matter  of  discretion. 
Should  the  Alabama^  whether  from  stress  of  circumstances 
or  any  other  cause,  enter  any  of  our  ports,  home  or  colonial, 
-^       and  come  within  our  jurisdiction,  a  question  of  some  difficulty 
will  arise  as  to  the  course  which  should  be  adopted  by  the 
Government,    for   there    is  no    authority  on    the    subject. 
According  to  the  opinion  of  the  French  publicist  just  cited^ 
we  should  be  entitled  to  detain  her  until  she  has  been  dis- 
mantled.    I  agree  with  M.  Hautefeuille  in  thinking  that  we 
should  be  fully  justified  in  adopting  that  course ;  but  to  do  so 
would  be  as  much  an  act  of  war  as  the  making  of  reprisals, 
r  ''      The  commission  she  bears  is  as  good  and  valid  in  our  own 
ports  as  it  is  on  the  high  seas,  and  cannot,  consistently  with. 
If'     our  wish  to  remain  neutral,  be  disputed  by  us  in  the  one  case 
-r^     more  than  in  the  other.    Being  the  vessel  of  war  of  a  belli- 
^:J      gerent  government,  she  is,  according  to  the  celebrated  judgment 
z^''     of  Chief  Justice  Marshall  in  the  R$  Exchang$^  7  Crancb, 
-I't      116,  exempt  from  the  local  jurisdiction  of  a  neutral  country, 
.;:;'      provided  she  demeans  herself  in  a  friendly  manner. 

**  The  ground  of  the  exemption  of  public  ships,"  said 
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Mr.  Justice  Story,  in  the  case  of  the  SaniUsima  TrimiU^ 
7  Wheat.  283,  ^  is  not  grounded  on  any  notion  fbat  a  fam^ 
sovereign  had  an  absolute  right,  in  yirtue  of  his  aaTeragntr, 
to  an  exemption  of  his  property  from  the  local  jaztBdictioo  of 
another  sovereign  when  it  comes  Vithin  his  territory,  fat  tl^i: 
would  be  to  give  him  sovereign  power  beyond   the  limitB  of 
his  own  empire.    But  it  stands  upon  principles  of  peblie 
amity  and  conveniencei  and  ariisee  firom  the  presumed  cxmsesi 
or  license  of  nations  that  public  foreign  ships  ooming  into 
their  ports,  and  demeaning  themselves  according  to  law^  and 
in  a  friendly  manner,  shall  be  exempt  from  the  local  juii»- 
diction.    But  as  such  consent  and  license  is  implied  only  fiom 
the  general  usage,  it  may  be  withdrawn,  on  notice,  at  any  time 
without  just  offence ;  and  if  afterwards  such  public  ships  come 
within  our  ports,  they  are  answerable  to  our  laws  in  the  same 
manner  as  other  vesseb." 

The  only  course  which,  as  it  appears  to  me,  our  Government 
can  adopt,  consistently  with  the  wish  to  remain  neutral,  with 
respect  to  the  Alabama  and  other  vessels  which  may  be  fitted 
out  or  equipped  in  violation  of  the  Act,  is  to  issue  an  order 
forbidding  them  from  entering  any  of  our  ports  on  any  accoont 
whatsoever.    The  passage  just  cited  firom  the  judgment  of 
Mr.  Justice  Story  shows  that  we  should  be  justified  in  doing 
so.    Instructions  should,  in  my  opinion,  be  sent    to    the 
Governors  of  our  Colonies  commanding  them  to  order  away 
from  our  ports  the  Alabama^  should  she  attempt  to  enter 
them,  and  on  no  account  whatsoever  to  permit  her  to  ent&, 
except,  perhaps,  in  a  very  extreme  case,  when  the  duties  of 
common  humanity  may  found  a  claim  for  indulgence."^ 

*  The  AkHlmma  has,  sinoo  the  paper  was  read,  pat  iDto»a  port  in  the 
Island  of  Jamaica.  The  notiee  of  the  Solicitor-General  having  been  called  to 
the  fact  by  Mr.  W.  K  Forster,  M.P.,  in  the  House  of  Oommons,  the  leaned 
gentleman  said  that  high  authority  could  be  dted  to  show  that  the  origios] 
offence  was  purged,  and  that  no  notice  could  be  taken  of  it  The  name  of 
the  authority  was  not  given  ;  but  it  is  probable  he  alluded  to  the  remaiin  of 
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S'rom  one  of  the  letters  which  have  been  publiahed  in  the 
American  papers,  there  is  reason  to  believe  that  Mr.  Adams 
has  been  instmoted  to  put  forward  a  claim  upon  our  Govern- 
ment for  compensation  for  the  damage  done  by  the  Alabama 
to   American  oonmierce.    The  claim  is  one  of  a  perfectly 
novel  character,  and  cannot  for  a  moment  be  listened  ta    It 
has  no  foundation^  either  on  the  principles  of  law,  as  appli- 
cable to  the  case,  or  on  the  usages  of  nations.    The  Federal 
Government  may  have,  it  is  true,  some  ground  for  remon- 
fitranoe  with  us  for  permitting  the  vessel  to  escape  firom  our 
port,  and  for  not  coming  some  days  earlier  to  the  resolution 
of  patting  the  Act  in  force.    There  is  not  the  slightest  evi- 
dence on  which  to  found  a  complaint  that  the  delay  arose 
from  a  wish  to  enable  the  vessel  to  escape.  A  nation  is  bound, 
upon  the  principles  of  international  amity,  to  conclude  that 
another  nation  wishes  to  do  its  best  to  perform  and  carry  out 
all  its  international  obligations,  unless  the  evidence  to  the 
contrary  is  clear  and  positiva    The  delay  in  this  case  may  be 
a  subject  of  regret ;  there  is,  however,  no  evidence  to  show 
that  it  arose  from  any  other  grounds  than  those  of  prudence 
and  caution.    The  probability  of  gaining  a  verdict  is,  in  all 
cases  of  the  sort,  a  matter  which  requires  the  deepest  consider- 
ation ;    for  failure  to  obtain  one  is  too  likely  to  leave  the 
international  relations  in  a  worse  state  than  they  were  befora 
Compensation,  by  way  of  damages,  is  granted  at  law  only  in 
cases  when  the  right  infringed  is  one  founded  upon  a  duty  of 
perfect  obligation,  and  only  where  the  cause  of  the  injury  is  not, 
in  the  eye  of  the  law,  too  remote.    Fraud  and  accident,  too,  are 
also,  in  all  cases,  alleviating  circumstances.    These  illustrations 

Mr.  Jttstioe  Story  in  the  SantUsinui  Trinidad^  7  Wheat  353.  On  the 
subject  of  the  purging  of  marine  torts,  the  case  under  consideration,  however, 
has  nothing  to  do  ?rith,  and  is  in  no  sense  of  the  term  a  marine  tort, 
l^otwithstanding  the  high  authority  of  the  Solicitor-General,  I  cannot  agree 
with  him  in  bis  reasons,  and  feel  confident  that  the  view  ti^ken  in  the  text  la 
the  sound  one. 
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from  the  rales  of  mnnicipal  law  may  serve  to  thiov  sqbk 
li^bt  upon  the  bearings  of  the  question  at  intematioiial  la*. 
The  construction  of  the  Alabama  was  a  fraud;  her  escape 
was  both  a  fraud  and  an  accident ;  the  injttiy  done  by  he: 
was  beyond  our  jurisdiction.    If  we  are  in  truth  a  caoae  of 
the  injutji  which,  howeyer,  is  not  admitted,  we  are  a  cans 
too  remote  for  the  foundation  of  a  cUiim  for  oompensatioQ; 
international  duties,  too,  being,  as  I  have  alreadj  obserM 
in    all    cases    duties   of  imperfect    obligatioiiy    claims  for 
damages  which  can  be  sustained  at  law    only  when  the 
right  is  correlative  to  a  duty  of  perfect  obligation,  csdim^ 
be    maintained   as  a  law  of  this  description    at  intentf- 
tional  law,  except  when  the  right  has  been  secured  aod 
admitted  by  the  binding  obligations  of  a  treatj.     My  argu- 
ment upon  this  subject  may,  I  am  well  aware,  be  dashed 
any  day  to  the  winds  by  a  powerful  nation,  and  compensatioo 
may  be  exacted  at  the  cannon's  mouth  from  a  weak  natioi^^ 
a  case  on  all-fours  with  that  of  the  Alabama,    The  argumeot 
is,  however,  I  think,  as  sound  as  any  argument  on  the  mhfi^ 
can  be ;  its  weakness  springs  from  the  inherent  infirmities  of 
the  whole  system  of  international  law.    As  between  powerful 
nations,  it  is,  I  feel,  sound  and  correct.  Whether,  however,  the 
reasoning  on  which  it  is  based  be  admitted  to  be  good,  tbeconr 
elusion  is  in  conformity  with  the  customs  and  the  usages  of  in- 
ternational law.  The  American  Government  has  never  adnutte^ 
it  to  be  a  rule  of  international  law  that  a  neutral  nation  is  ^^^ 
to  give  compensation  to  a  belligerent  nation  for  the  injmy  i^^ 
to  its  commerce  by  vessels  of  the  other  belligerent,  which  i^^ 
been  illegally  fitted  out  in  violation  of  its  neutrality  la^ 
except,  of  course,  in  cases  where  a  prize  has  been  brougl^^ 
within  the  neutral  jurisdiction.      A  clause  in  the  trealf 
of  1794,  between  England  and  the  United  States,  which 
had    only  a  retrospective  efiect,  did,  it  is  true,  iffonde 
a  certain  sum  for  compensation  for  damage  done  to  Briti^ 
vessels.    The  clause,  however,  was  purely  of  an  exccptioDal 
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nature,  and  seems  to  have  been  assented  to  bj  the  American 
Goyemment  from  a  wish  to  secure  the  benefits  of  the  treaty. 
A  letter  of  Mr.  JefiPerson  to  M.  Genet,  of  the  7th  Angost, 
1793,  informs  him  that  '4he  President  considers  the  United 
States  as  bound,    pursuant    to    positive    assurances   given 
in   conformity  to  the  laws  of  neutrality,  to  effectuate  the 
restoration  of,  or  to  make  compensation  for,  prizes  which  shall 
have  been  made,  if  any,  of  the  parties  at  war  with  France, 
subsequent  to  the  5th  June  last,  by  privateers  fitted  out  in  our 
ports.    That  it  is  consequently  expected  that  you  will  cause 
restitution  to  be  made  of  all  the  prizes  taken  and  brought 
into  our  ports,  subsequent  to  the  above-mentioned  day,  by  such 
privateers ;  in  default  of  which,  the  President  considers  it  as 
incumbent  upon  the  United  States  to  idemnify  the  owners. 
The  indemnification  to  be  reimbursed  bj  the  French  nation.'' 
It  may,  at  first  sight,  appear  from  the  terms  of  the  letter, 
that  compensation  for  the  damage  done  to  one  belligerent 
by  vessels  ill^ally  fitted  out  by  the  other  belligerent  in 
a  neutral  country,  was  at  that  time  accepted  and  admitted 
by  them  as  an  international  obligation,  incumbent  on  the 
neutral.      A  closer    examination  will,  however,  show  that 
the  passage  respecting  compensation,   bore  reference    only 
to  vessels  captured  and  brought  wMin  the  ports  of  the 
United  States,  between  the  5th  of  June,  when  the  executive 
had  first  taken  steps  in  the  matter,  and  the  7th  August, 
the  date  of  the  letter.     The  account  of  the  deliberations 
of   the    American    Cabinet,    as    given    in    Chief   Justice 
Marshall's  Life  of  Washington,  vol.  v.,  p.  341,  shews  that 
much  difference  of  opinion  existed  in  the  Cabinet  upon  several 
points,  and  that  the  conduct  and  character  of  M.  Qenet,  threw 
many  additional  diflScuIties  in  the  way.    Fears  were  enter- 
tained that  the  Minister  would  refuse  restitution  of  the  prizes. 
The  Cabinet  were  in  doubt  whether  they  should  be  justified 
in  using  force,  and  seizing  the  vessels  in  the  event  of  a  refusal, 
and  being  desirous  to  do  nothing  disrespectful  to  France,  they 


664        THB  PRINCIPI4ES  AND  BULE8  OF  VEUTHAUTT-;- 

resolved  to  allow  oompensatioii  in  the  caseB  wliere  mtitatkHi 
of  the  prizes  brought  within  their  ports  was  not  made.  In  tk 
same  letter,  Mr.  Jefferson,  in  a  passage  in  oontinnalioa  of  the 
one  already  cited,  told  M.  Genet,  that  privateers  fitted  oot 
illegally,  should  not  find  an  asylum  in  Amflriwwi  porb^  ud 
that  restitution  must  be  made  of  all  such  prizes  as  should 
hereafter  be  brought  within  the  ports  by  any  of  sodi 
privateers. 

The  rule  as  to  restitution,  laid  down  by  the  American 
Cabinet,  has  been  established  by  many  sabseqoent  judgments 
of  the  Supreme  Court,  to  be  in  conformity  with  the  genenl 
principles  of  international  law«  ^^  It  is  finally  settledt"  said 
Chief  Justice  Marshall,  in  the  Gran  Para^7  Wheat,  471,  ''that 
prizes  made  by  vessels  which  have  violated  the  laws  enacted 
for  the  preservation  of  our  neutrality,  shall,  if  brought  within 
the  jurisdiction,  be  restored;"  ^'but  the  court,*'  said  Mt 
Justice  Story,  in  La  Amiatady  5  Wheat,  393,  ^has  never  jet 
been  understood  to  carry  their  jurisdiction  in  cases  of  this 
sort  beyond  the  authority  to  decree  restitution  of  the  spedfic 
property."  When  called  upon  by  either  of  the  beUigerents  to 
act  in  such  cases^  all  that  justice  seems  to  require  is,  that  tiie 
neutral  nation  should  fairly  execute  its  own  laws,  and  give  do 
asylum  to  the  property  captured.  It  is  bounds  therefore,  to 
restore  the  property,  if  found  within  its  ports,  but  beyond  this 
it  is  not  bound  to  interfere  between  belligerents."  It  is 
evident,  therefore,  from  these  decisions,  as  well  aa  from  the 
general  principles  of  law,  that  the  Federal  Government  caO) 
in  the  absence  of  a  special  treaty,  bear  no  claim  for  compenA- 
tion  from  us  for  the  injuries  done  to  their  commerce  by  the 
Alahama^  except  in  cases  where  the  specific  property,  the 
subject  of  the  capture,  has  been  brought  within  our  jurisdiction, 
and  the  Government  is  thereby  enabled  to  administer  a  spedfe 
remedy  for  the  injury. 

With  reference  to  the  conduct  of  the  governing  body  of  the 
Confederate  States  in  the  affair,  it  is  to  be  hoped  that  ^ 
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Government  has  taken  some  steps  to  conyey  to  them  our 
displeasure  and  mdignation  at  their  conduct.  There  can  be 
no  doubt  that,  just  as  the  American  Qovemment,  in  1793, 
considered  their  sovereignty  to  have  been  infringed,  and  their 
neutral  rights  to  have  been  violated  by  the  French  Minister 
in  using  their  ports  for  the  equipment  of  ships  of  war,  so  the 
British  Government  ought  to  feel  equally  offended  by  the 
conduct  of  the  American  Government  in  the  affair  of  the 
Alabama.  The  connivance  of  that  Government  in  the  acts 
of  its  agents  in  this  country  is  beyond  dispute.  Had  the 
Confederate  Government  been  a  recognised  nationality,  with 
a  resident  minister  in  London,  it  would  have  been  imperative 
on  us,  as  a  matter  of  duty,  to  have  followed  the  course  which 
the  Cabinet  of  Washington  adopted  in  the  case  of  M.  Genet, 
by  demanding  his  recall. 

There  is  one  course,  however,  which  it  is  in  our  power  to 
follow,  and  which  it  is  our  duty  to  adopt,  if  suflBcient  evidence 
can  be  procured.  The  Cabinet  of  Washington,  in  1793, 
agreed  unanimously  that  the  efficacy  of  the  laws  should  be 
tried  against  those  citizens  of  the  Clnited  States  who  had 
violated  the  laws  of  neutrality.  (Marshall's  Washington, 
5  vol.  340.)  The  example  set  by  the  American  statesmen  on 
that  occasion  should  not  be  lost  sight  of  by  us  at  the  present 
time.  If  guilt/  knowledge  can,  in  the  opinion  of  the  law 
officers  of  the  Grown,  be  brought  home  to  any  persons  who 
have  been  engaged  in  the  fitting  out  of  the  Alabama^  and  the 
Federal  Government  expresses  the  wish,  a  prosecution  ought 
to  be  instituted  against  them  under  the  penal  clauses  of  the 
Act  If  the  lawless  conduct  of  those  who  have  been  engaged 
in  that  adventure  be  allowed  to  escape  with  impunity,  the 
lesult  will  be  that  others  will  be  induced,  by  avarice  and 
cupidity,  to  engage  in  the  same  criminal  course,  and  the  penal 
clauses  of  the  Act  will  become  a  mere  empty  name.  If  the 
sense  of  our  dignified  position  in  the  scale  of  nations  is  not 
strong  enough  to  show  us  in  its  proper  light  the  criminal 
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• 


oondact  of  oar  citizenfl^  and  to  lead  us  to  require  their  punbli' 
ment,  our  own  material  interests,  in  the  erent  of  a  fotoienr, 
should  not  be  forgotten.  If  the  machinery  of  our  lavB  is  im^ 
put  in  motion,  to  punish  those  who  take  part  in  lawless  e^ 
ditions  from  our  own  shores,  we  cannot  expect  that  the 
example  we  set  mil  be  forgotten  by  other  nations.  The 
measure  we  have  meted  out  to  them  in  their  trials  will  be 
dealt  out  to  us  in  turn,  and  the  citizens  of  IAyerpo(A  msy,  ^ 
some  future  time,  have  cause  to  regret  the  bad  exam{de 
which  has  been  given  by  their  fathers."^ 

*  Since  this  paper  wm  read,  the  Alexandra  haa  been  aeixed  under  & 
proviaiona  of  the  Act,  and  the  oaae  hag  been  tried  in  the  Ck>art  of  Sxefaequo. 
The  ruling  of  the  Lord  Chief  Baron,  to  which  a  biU  of  ezoeptions  has  bea 
tendered  on  behalf  of  the  Crown,  and  still  more  the  dieta  which  fell  fiom  bm 
in  the  ooutm  of  his  charge,  tend  nndoubtedl  j  to  cat  down  very  materiiDj  t^ 
operation  of  the  7th  lection  of  the  Act.  The  case  haa  not  been  «  f^ 
reported  ;  but  both  the  ruling  anil  dicta  of  his  Lordahip,  seeoi  not  in  aeori- 
anoe  with  the  dedsiona  in  the  Supreme  Court  of  the  United  Sftatea  1^ 
deeinon  of  the  American  Courts,  in  criminal  prosecutions  under  the  AjuenaB 
Acts,  are  collected  in  *'  Wharton's  American  Criminal  Law,"  p.  S97,  Tdtad 
to  in  the  paper.  As  to  the  construction  of  an  Act  drawn  in  ao  stofenly  i 
manner  as  the  English  Act,  it  is  not  surprising  that  differences  d  opioi" 
should  exist ;  but  the  decisions  of  the  American  Courts  seem  to  me  to  ^ 
the  sounder  exposition  of  the  law.  The  English  Act,  it  may  be  added,  it,  ^ 
its  terms,  rather  more  large  and  comprehensive  than  the  American* 


Some  time  after  this  paper  was  read,  a  lecture  on  the  subject  of  Neatnl^^ 
was  delirered  before  the  University  of  Oxford  by  my  learned  and  acoomplu^^ 
friend  Mr.  Montagu  Bernard,  Professor  of  International  Law  in  ^ 
University,  and  has  been  lately  published.  It  has  given  me  much  sstifl&c^ 
to  find  that  my  views  agree  so  closely,  on  all  the  points  upon  whidi  w<  ba^ 
touched  in  common,  with  those  taken  by  one  who  has  devoted  ao  much  ^ 
and  attention  to  the  subject  My  mode  of  treating  the  matter  was,  H<b^*^ 
the  time  the  paper  was  read,  somewhat  novel,  and  though  I  had  no  doubt  of 
the  correctness  of  the  views  I  had  taken,  I  feared  that  they  might  bethoogli^ 
rather  singular.  I  cannot  dwell  longer  on  the  subject  here  or  attempt  to 
show  in  a  note  the  deficienoes,  as  it  appears  to  me,  of  most  of  the  t<xt 
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writers  on  intenmtioDal  law.  ProfesBor  Bernard  agrees  with  me  in  con- 
sidering international  obligation  or  international  moralitj  (he  adopts  the 
term)  to  be  the  foundation  of  international  law — ^in  looking  upon  the  Foreign 
Enlistment  Act  as  an  Act  framed  for  the  purpose  of  carrying  out  an  inter- 
national obligation — ^in  regarding  the  export  of  contraband  as  an  illegal  Act 
on  the  part  of  neutral  subjects,  and  for  that  reason  liable  to  confiscation  by 
international  law,  but  still  not  as  an  act  which  a  neutral  government  is  bound 
to  prevent,  for  the  same  reasons  as  those  given  in  the  text — and  in  holding 
that  the  Foreign  Enlistment  Act  must  not  be  construed  too  narrowly,  but 
with  some  reference  to  the  purposes  for  which  it  was  framed.  He  agrees  with 
me  also  in  the  question  as  to  the  daim  for  compensation,  Ac.  He  does  not 
consider  the  question  as  to  the  validity  of  the  commission  of  the  Ak^ama 
and  the  consequences  which  flow  from  it,  but  from  a  conversation  which  I 
have  lately  had  with  him,  I  find  that  he  agrees  with  me  upon  that  point  also, 
and  considers  the  answer  given  by  the  Solicitor-Qeneral  to  Mr.  Forster,  M.P., 
to  be  unsound. 
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XXXIL— THE  PROVISIONS  OF  THE  FOBHGS 
ENLISTMENT  ACT  RELATING  TO  SHIPS.-BT 
FRANCIS  a  REILLY,  Esq^  Barristsb-aivLaw. 

(Bead  4th  Ma^,  1863.) 

The  subjects  of  a  neutral  State  are  deeply  interested  in  tk 
law  that  regulates  their  relations  with  the  beUigerents.  It  '^ 
on  this  ground  I  ask  you  to  consider  the  nature  and  eitentct 
the  provisions  of  the  Act  of  1819|  as  far  as  they  relate  to  dtips, 
and  the  expediency  of  any  extension  of  the  principle  of  ^ 
provisions  to  cases  not  embraced  in  their  terms. 

This  would  certainly  not  be  a  oonvenient  time  for^ 
Legislature  to  consider  of  an  alteration  of  the  Act;  ^ 
suggestions  may  be  noted  for  future  use.  There  is  alnvs 
this  difficulty  in  the  handling  of  delicate  subjects;  in  ^ 
times  men  in  positions  of  responsibility  are  reluctant  to  stii 
them,  without  necessityi  and  aU  consideration  o{  t&e  qo^ 
tions  that  have  arisen  about  them  is  tacitly  postponed ;  wbes 
the  stress  comes  again,  it  is  unsafe  to  meddle  with  them* 

An  interpretation  of  the  Act,  not  altogether  sound;  as  it 
seems  to  me,  but  forcibly  and  clearly  put,  has  had  the  b^ 
of  very  conspicuous  publicity,  and  I  propose  to  commeo^  ^ 
that ;  but  it  is  no  part  of  my  object  to  express  an  opinion  ^ 
any  case,  past  or  pending,  that  has  arisen  on  the  Act. 

The  provisions  of  the  Foreign  Enlistment  Act  relatiDgto 
ships  are  of  two  classes : — 

First — Those  that  relate  to  ships  in  connection  with  th 
enlistment  of  men,  the  ships  being  regarded  merely  as  vehi^' 
for  the  men  : 

Second — Those  that  relate  to  the  equipment,  armaa^^^' 
and  commissioning  of  ships  for  purposes  of  war,  indep^dw 
of  the  enlistment  of  men. 
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Sections  5  and  6  are  in  the  first  class ;  sections  7  and  8  in 
the  second.  The  sections  are  ahnost  entirely  imconneoted 
^th  each  other. 

Section  5  may  for  the  present  pnrpose  be  stated  thns : — 

In  case  imy  ship,  in  any  port  within  His  Majes^s  dominions,  has  on  hoard 
any  person  who  has  been  enlisted  or  entered  to  serve  or  has  engaged  to  enlist 
or  enter  or  serve,  or  who  is  departing  fipom  His  Majesty's  dominions  for  the 
purpose  and  with  the  intent  of  enlisting  or-  entering  to  serve,  or  to  be 
employed,  or  of  serving,  or  being  engaged,  in  the  service  of  any  foreign  Prince, 
as  an  officer,  soldier,  sailor,  or  marine,  contrary  to  the  provisions  of  the  Act, — 
any  principal  officer  of  Customs,  npon  information  on  oath  that  snch  person 
is  on  board  the  ship,  may  detain  and  prevent  the  ship  from  proceeding  to  sea 
on  her  voyage,  with  snch  person  on  board. 

Detention  under  this  section  is  merely  temporary  and  pre- 
ventive ;  there  is  no  consequent  forfeiture  of  the  ship.    The 
section  applies  only  when  the  men  enlisted  are  actually  on 
board ;  the  detention  may  be  got  rid  of  by  their  debarkation. 
But  probably^  in  many  cases,  detention  under  this  section 
would   be  sufficient  to  prevent  the  consummation   of   an 
attempted  infringement  of  the  provisions  of  section  7,  either 
by  rendering  it  impossible  for  a  ship  equipped,  armed,  or  com- 
missioned, in  violation  of  the  provisions  of  section  7,  to  get 
out  of  port,  for  want  of  a  crew,  or  at  least  by  delaying  her  from 
proceeding  to  sea  on  her  voyage  sufficiently  long  to  allow  of 
the  completion  of  evidence  against  her,  and  her  consequent 
seisure,  with  a  view  to  prosecution   and  forfeiture,  under 
section  7.    Section  5  applies  to  foreign  ships  as  well  as  to 
British,  and,  it  would  seem,  to  foreign  public  ships  of  war ; 
for  a  foreign  public  ship  of  war  is  exempt  from  the  territorial 
jurisdiction  only  as  long  as  those  in  charge  of  her  demean 
themselves  according  to  the  local  law. 

Section  6,  in  an  abbreviated  form,  runs  thus : — • 

If  any  master,  or  other  person,  having  or  taking  the  charge  or  command  of 
any  ship  in  His  Majesty's  dominions,  knowingly  and  willingly  takes  on  board, 
or  if  such  master,  or  other  person,  or  any  owner  of  any  sach  diip,  knowingly 
engages  to  take  on  board,  any  person  who  has  been  enlisted  in  any  naval  or 

3a 
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militaiy  servioe,  contraiy  to  the  provinoiui  of  the  Act,  such  master,  or  owner, 
or  other  person,  shall  foileit  fifty  pounds  for  each  sach  person  ;  and,  more- 
over, every  ship  so  having  on  board,  conveying,  carrying,  or  transporting  any 
SQch  person,  may  be  seised  and  detained  by  the  collector  of  Customs,  until 
the  penalty  is  paid,  or  until  such  master,  or  person,  or  the  owner  gives  bail 
for  payment  of  the  penalty. 

I  will  only  remark  on  this  section  that  here,  again,  there 
is  no  forfeiture  of  the  ship.  The  seisure  and  detention  are 
only  in  aid  of  the  recovery  of  penalties. 

Passing  section  7  for  the  moment,  I  will  next  state  the 
efiPect  of  section  8. 

If  any  person  in  His  Majesty's  dominions,  without  the  licence  of  His 
Majesty,  by  adding  to  the  number  of  the  guns  of  such  vessel  [no  vessel  is 
previously  mentioned  in  the  section],  or  by  changing  those  on  board  for  other 
guns,  or  by  the  addition  of  any  equipment  for  war,  increases  or  augments,  or 
procures  to  be  increased  or  augmented,  or  is  knowingly  concerned  in  increasing 
or  augmenting,  the  warlike  force  of  any  ship  of  war,  or  cruiser,  or  other  armed 
vessel,  which,  at  the  time  of  her  arrival  in  His  Majesty's  dominions,  was  a 
ship  of  war,  cruiser,  or  armed  vessel  in  the  service  of  any  foreign  Ftince, 
eveiy  such  person  shall  be  guilty  of  a  misdemeanour,  and  shall  be  punished 
by  fine  and  imprisonment. 

This  provision  plainly  applies  to  public  ships  of  war ;  and, 
indeed,  the  corresponding  provision  in  the  United  States  Act 
has  been  decided  by  the  Supreme  Court  so  to  apply.  The 
flection  seems  to  impose  penalties  on  any  person  connected 
with  such  a  ship  conmiitting  a  misdemeanour  within  the 
terms  of  the  section. 

I  now  come  to  section  7,  which  is  the  principal  provision. 
It  is  directed  against  the  original  equipment,  armament,  or 
commissioning  of  a  ship.    Its  words  are  as  follows : — 

"If  any  person  within  ...  the  United  Kingdom,  or  .  .  .  His  Majes^s 
dominions  beyond  the  seas,  shall,  without  the  .  .  .  licence  of  His  Majesty, 
.  .  .  equip,  furnish,  fit  out  or  arm,  or  attempt  or  endeavour  to  equip, 
ftamish,  fit  out,  or  arm,  or  procure  to  be  equipped,  furnished,  fitted  out,  or 
armed,  or  shall  knowingly  aid,  assist,  or  be  conoemed  in  the  equipping, 
fiimiflihing,  fitting  out,  or  arming  of  any  ship  or  vessel  with  intent  or  in 
•order  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign 
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Prince,  State,  or  potentate,  or  of  any  foreign  colony,  piOTinoe,  or  part  of  any 
province  or  people,  or  of  any  person  or  persons  ezerdsing  or  assuming  to 
exercise  any  powers  of  government  in  or  over  any  foreign  state,  colony, 
province,  or  part  of  any  province  or  people,  as  a  transport  or  store  ship,  or 
with  intent  to  cruise  or  commit  hostilities  against  any  Prince,  State,  or  poten- 
tate, or  against  the  subjects  or  citizens  of  any  Prince,  State,  or  potentate,  or 
against  the  persons  exercising  or  assuming  to  exercise  the  powers  of  govern- 
ment in  any  colony,  province,  or  part  of  any  province  or  country,  or  against 
the  inhabitants  of  any  foreign  colony,  province,  or  part  of  any  province  or 
country, with  whom  His  Majesty  shall  not  then  be  at  war ;  or  shall  within  the 
United  Kingdom,  or  any  of  His  Majesty's  dominions,  or  in  any  settlement 

subject  to  His  Majesty,  issue  or  deliver  any  commission  for  any  ship 

or  vessel,  to  the  intent  that  such  ship  or  vessel  shall  be  employed  as  aforesaid, — 
every  such  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanour, 
and  shall,  upon  conviction  thereof,  upon  any  information  or  indictment,  be 

punished  by  fine  and  imprisonment, and  every  such  ship  or  vessel, 

vrith  the  tackle,  apparel,  and  furniture,  together  with  all  the  materials,  arms, 
ammunition,  and  stores,  which  may  belong  to,  or  be  on  board  of  any  such  ship 
or  vessel,  shall  be  forfeited ;  and  it  shall  be  lawful  for  any  officer  of  His 

Majesty's  Customs   ....  to  seise  such  ships  and  vessels  aforesaid, 

and  that  every  such  ship  and  vessel,  with  the  tackle,  apparel,  and  ftinutnre, 
together  with  aU  the  materials,  arms,  ammunition,  and  stores,  which  may 
belong  to,  or  be  on  board  of  such  ship  or  vessel,  may  be  prosecuted  and 
condeomed  in  the  like  mamier,  and  in  such  courts  aa  ships  or  vessels  may 
be  prosecuted  and  condemned  for  any  breach  of  the  laws  made  for  the 
protection  of  the  revenues  of  Customs " 

Under  this  eoactmeiit  there  may  be,  not  a  mere  temporary 
detention  of  the  ship,  or  a  mere  prosecution  of  persons,  bat 
an  absolute  forfeiture  of  the  ship,  carrying  with  it  not  only 
pecuniary  loss  to  the  owners,  but  also  the  total  defeat  of 
their  plans  for  the  use  of  the  ship,  whatever  they  may  have 
been. 

The  question  then  becomes  very  important, — ^to  what  ships 
does  the  section  apply  ? 

The  words  are — ^*  every  such  ship  shall  be  forfeited." 
That  means,  every  ship  in  relation  to  which  there  has  been 
committed  any  one  of  the  offences  enumerated  in  the  early 
part  of  the  section. 
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Thoee  offences  are  of  two  geaeal  kiodb;* 
equipping  or  arming ;  seoondlj,  ae  to  eomnnflBonnig  £i% 

Now,  the  anangement  of  the  words  is  not  as  desr  sf  zfr.*. 
be  wLshcd|  in  a  penal  provision  c^  soch  gia*iii  as  tLk  Ti 
general  scope  of  the  legblation  shews  that  the  oSenoe  str:  £ 
at  must  lie  in  the  doing  of  some  act  to  tlie  mjniT  of  t  St^ : 
with  which  the  Queen  is  not  at  war;  boi  tbere  sie  t^ 
awkwardnesses  of  language  to  be  got  over,  befixe  Oob  secse 
can  be  extricated  from  the  mass  of  words. 

First,  the  expression — "  employed  ....  as  a  tran^»n :? 
store  ship  .  •  •  •  against  any  Prince,'^  is  an<xDa]oa& 

Secondly,  the  expression  ^  with  intent^"  iHieie  it  oocms  in 
second  time  in  the  section,  is  very  embanaaBiiig.  It  m^ 
seem  that  this  expression  must  be  taken  as  introducing  a  «f 
division  of  the  sentence,  and  that  these  words  ''  with  inteni,' 
are  to  bo  closely  linked  with  the  words  **  equip,  famish,  it  oo» 
or  arm/'  If  this  construction  could  be  maintained,  then  a 
ship  equipped  for  warlike  purposes,  but  not  intended  for  i 
transport  or  store  ship, — ^in  other  words,  a  ship  of  war,— ^ouH 
not  be  affected  by  the  provision,  except  in  a  case  where  the 
equipper,  or  some  person  concerned  in  the  equipment^  iiom 
intended  to  cruise  or  commit  hostilities,  in  his  own  persoo- 
with  the  ship.  But  this  construction,  by  making  a  newdimoQ 
of  the  sentence  begin  at  this  point,  would  completely  disjoiQ 
the  words  relative  to  a  transport  or  store  ship,  fiom  the  woi* 
descriptive  of  the  gravamen  of  the  offence  (against  a  Fno^ 
with  whom  the  Queen  is  not  at  war),  which  come  further  dotrHf 
and,  moreover,  by  greatly  limiting  the  scope  of  the  enactzDM 
would  narrow  its  operation  much  within  what  must,  it  woalu 
seem,  have  been  the  intention.  This  construction  seeotfi 
therefore,  untenable. 

If  so,  then  giving,  as  far  as  possible,  a  proper  efl^tto&U 
the  words,  we  shall  find,  I  think,  the  two  offences  in  the  &^ 
branch  of  the  section  to  stand  thus : — 
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1st.  To  equip  a  ship,  with  intent  or  in  order  that  she 

may  be  employed  in  the  service  of  a  foreign  Prince, 

as  a  transport  or  store  ship,  against  a  Prince  with 

whom  the  Queen  is  not  at  war : 

2nd.  To  equip  a  ship,  with  intent  or  in  order  that  she 

may  be  employed  in  the  service  of  a  foreign  Prince 

(with  intent)  to  cruise  or  commit  hostilities  against 

a  Prince  with  whom  the  Queen  is  not  at  war. 

These  offences   may  be   committed  not   merely  by  the 

equipper,  but  by  any  person,  whether  a  British  subject  or  not, 

within  British  jurisdiction,  procuring,  or  being  concerned  in, 

the  equipment;  and  by  whomsoever  any  of  the  specified 

offences  is  committed,  the  forfeiture  attaches  on  the  ship.  The 

case  is  conceivable  of  the  equipper  being  innocent,  while  his 

employer,  or  some  one  concerned,  is  guilty,  but  the  case 

would  seem  to  be  not  the  less  within  the  Act.    The  forfeiture 

might  be  waived  by  the  Crown,  but  the  ship  would  be  liable 

to  be  seised,  detained,  and  condemned. 

It  seems,  therefore,  that  a  contract  to  equip  a  ship  of  war, 
under  circumstances  from  which  a  jury  would  infer  that  she  was 
intended  by  the  purchaser  or  employer)  with  or  without  the 
privity  of  the  equipper,  to  be  employed  to  commit  hostilities 
against  a  State  at  peace  with  this  country,  would  be  illegal ; 
and  that  a  ship  equipped  under  such  a  contract  might  be 
seised,  detained,  and  condemned. 


ct 


This  being  so,  I  think  the  view  stated  in  a  letter  of 
Historicus''  is  not  accurate.     The  writer  says,  after  referring 
to  two  American  cases, — 

^ey  prove  deculTely  that  the  Foreign  Enlistment  Act  was  not  intended 
to,  and  did  not  in  fiut,  operate  so  as  in  any  way  to  limit  or  control  the  abso- 
lute fireedom  of  neutral  commerce.  The  Enlistment  Act  is  directed  not 
against  the  animus  vendeiuU,  hut  the  antmtu  helligerandL  It  prohibits 
warlike  enterprises,  but  it  does  not  interfere  with  commercial  adyenture.  A 
subject  of  the  crown  may  sell  a  ship  of  war,  as  he  may  sell  a  musket,  to 
either  belligerent  with  impunity ;  nay,  he  may  even  despatch  it  for  sale  to  the 
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belligerent  pori.  Bat  he  may  not  take  part  in  the  oTert  act  of  making  war 
npon  a  people  with  whom  his  sovereign  is  at  peace.  The  ponriew  of  the 
Foreign  Enlistment  Act  is,  to  prohibit  a  breach  of  aUegiance  on  the  part  of 
the  sobject  against  his  own  soyereign,  not  to  prevent  transactions  in  contra- 
band with  the  belligerent  Its  object  is  to  prohibit  private  war,  and  not  to 
restnun  private  commerce. 

In  a  note  sabjoioed  to  this  letter,  the  writer  quotes  from  a 
speech  of  Mr.  Huskiason,  in  1830,  and  makes  this  observation 
(among  others)  on  it : — 

It  shows  that  the  authors  of  the  Foreign  Enlistment  Act  were  not  so 
absard  and  illogical  as  to  have  forbidden  the  equipping  and  arming  of  a  ship 
for  sale,  whiUt  they  did  not  forbid  the  making  and  selling  of  a  park  of  artil- 
leiy.  What  they  forbade  to  their  subjects,  and  to  all  within  their  jurisdiction, 
was  the  making  war  on  people  at  peace  with  the  sovereign  of  these  realms. 
The  equipping  and  arming  of  a  ship  may  or  may  not,  according  to  drcum- 
stanoes,  be  evidence  of  such  an  intent ;  but  if  the  evidence  is  not  such  as 
satisfactorily  to  establish  the  belligerent  intent,  there  is  no  violation  of  the 
Act. 

The  view  thus  taken  of  the  effect  of  the  provisions  of  sec- 
tion 7  appears  inadequate. 

A  subject  of  the  Queen  may  not  only  sell  a  musket  to  either 
belligerent  with  impunity,  but  he  may  also  sell  the  musket 
before  it  exists  i  in  other  words,  he  may  contract  to  make  and 
deliver  the  musket ;  but^  unde^  section  7  of  this  Act,  he 
cannot  contract  to  equip  or  arm  and  deliver  a  ship  of  war. 
Nor  can  he,  I  apprehend,  for  instance,  contract  for  the  making 
of  a  ship  gun  or  ship  gun  carriage,  or  sell  a  ship  gun  or  ship 
gun  carriage  ready  made,  under  circumstances  from  which  a 
jury  would  infer  that  he  did  so  with  intent  or  in  order  that 
the  gun  or  gun  carriage  should  form  part  of  the  armament  of 
a  ship  of  war,  intended  by  her  owner  to  be  employed  to 
commit  hostilities  against  a  State  at  peace  with  this  country. 
And  so  in  many  similar  cases  that  might  be  put,  his  liberty 
of  manufacturing  and  selling  is  restricted. 

It  is  therefore,  I  conceive,  an  incorrect  conclusion  that  the 
object  of  the  Act  is  to  prohibit  private  war,  and  not  to  restrain 
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privBte  oommeroe.  Private  commerce  is  restrained  by  the  Act 
to  this  extent,  at  least,  that  while  this  country  is  neutral,  a 
contract  with  a  belligerent  for  the  equipment  or  armament  of 
a  ship  of  war  is  rendered  illegal ;  though  the  sale  to  a  belligerent 
of  a  ship  of  war  fully  equipped  and  armed,  without  any  such 
previous  contract^  seems  not  prohibited  by  the  Act 

The  second  branch  of  the  section  makes  it  an  offence  if  any 
person  within  the  Queen's  donunions  issues  or  delivers  a 
commission  for  a  ship,  to  the  intent  that  the  ship  shall  be 
employed  by  a  beUigerent  against  a  State  with  which  the 
Queen  is  not  at  war,  and  enacts  that  every  such  ship  shall  be 
forfeited. 

This  seems  to  extend  to  public  ships,  and  not  to  apply  only 
to  privateers,  though  the  terms  ''  cruise  or  commit  hostilities  " 
are  perhaps  more  appropriate  with  reference  to  vessels  sailing 
under  letters  of  marque  than  to  public  ships  of  war. 

This  being,  as  it  seems,  the  state  of  the  law,  the  question 
occurs,  whether  the  provisions  of  section  7,  in  both  its 
branches,  might  not  be  extended,  so  as  more  effectually  to 
protect  the  neutrality  of  the  country  ? 

In  the  first  place,  might  not  the  sale  to  a  belligerent  of  a 
fihip  equipped  or  fitted  out  for  purposes  of  war  be  prohibited 
altogether,  whether  under  a  previous  contract  or  not  ? 

The  Legislature  having  already  embodied  in  the  Act  a 
distinction  between  ships  on  the  one  hand,  and  implements  of 
war  for  land  service  on  the  other,  it  is  too  late  to  contend  that 
the  distinction  is  unreasonable,  unless,  of  course,  the  repeal  of 
this  provision  is  proposed.  Ships,  indeed,  have  many  charac- 
teristics which  put  them  in  a  class  apart.  A  ship  has  a  name 
— a  sort  of  individuality.  We  speak  of  the  nationality  of  a 
ship,  and  in  many  ways  treat  a  ship  as  having  a  peculiar 
existence  of  its  own.  A  ship  acquires  a  history ;  to  be  con- 
nected with  the  career  of  a  parfioular  ship  is  an  honour  or  a 
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disgrace.  These  and  other  fhings,  perhaps^  make  the  sapt^j 
of  a  ship  to  a  belligerent  a  more  oonspioiioiis  and  p^rmaDeDJlj 
noticeable,  and  therefore  more  irritating,  act ;  conseqaentlj, 
an  act  more  likely  to  involre  a  neutral  in  hostilities  than  tk 
fnrnishing  of  muskets  or  cannon  for  land  use,  whidi  pass  im- 
distinguished,  or  are  soon  lost  sight  of,  among  the  masB  d 
similar  munitions  of  war. 

It  seems  impossible  to  maintain  a  distinction  in  priiuupk 
between  the  case  of  equipment  or  armament  tor  the  serrioeof 
a  belligerent  under  a  previous  contract^  and  the  case  of  sale 
for  the  service  of  a  belligerent  after  equipment  or  armament 
completed.  The  vendor  in  the  latter  case  seems  as  mncli 
particeps  eriminia  with  the  agent  of  the  belligerent,  in  bis 
violation  of  the  rights  of  neutrality,  as  the  contractor  in  ^ 
former  case.  The  intent  appears  the  same;  the  only  differeoce 
lies  in  its  duration.  It  seems  not  unreasonable  to  sappose 
that  the  case  of  sale  without  a  previous  contract  for  equipping 
or  arming  was  omitted  from  the  Act,  not  because  such  a  sale 
was  considered  a  legitimate  transaction,  but  becaose  the 
building  and  equipment  of  ships  for  warlike  purposes  in  this 
country,  for  the  service  of  foreign  States,  was  not  usual  before 
or  in  1819,  and  was  not  foreseen  to  be  destined  to  become  a 
common  practice,  as  it  has  become  in  1863. 

Again,  the  fitting  out  of  a  ship  of  war  in  a  neutral  port 
must,  almost  inevitably,  it  would  seem,  in  the  common  run 
of  cases,  lead  to  some  violation  of  those  provisions  of  the  i^ 
which  are  directed  against  the  enlistment  or  engagemeot  d 
men.  A  crew  has  to  be  provided  in  the  neutral  port;  tk 
consequences  are  obviou^  especially  in  a  case  where  the  sale*^ 
delivery  are  not  completed  in  the  neutral  territory,  but  the 
ship  is  despatched  for  sale  in  the  belligerenl^s  country.  The 
course  such  transactions  are  likely  to  take  appears  well  iUas* 
trated  in  the  history  of  the  Independencia,  the  capturing  ^f 
in  the  case  of  the  Santusima  Trinidad.  Here  is  the  aocount 
given  in  the  judgment  of  the  Court : — 
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The  ship  was  origuudly  built  and  equipped  at  Baltimore  as  a  priTateer, 
dnring  the  late  wan  with  Great  Britain,  and  was  then  rigged  as  a  schooner 
and  called  the  Mammotk^  and  craised  against  the  enemy.  After  the  peace 
she  was  rigged  as  a  brig,  and  sold  by  the  origmal  owners.  In  January,  1816, 
she  was  loaded  with  a  cargo  of  monitions  of  war  by  her  new  owners  (who  are 
inhabitants  of  Baltimore),  and  being  armed  with  twelve  guns  constituting  a 
part  of  the  origlmd  armament,  she  was  despatched  from  that  port  under  the 
command  of  the  claimant,  ostensibly  to  the  North  West  Coast,  but  in  reality  to 
Buenos  Ayres.  By  the  written  instructions  given  to  the  supercaigo  on  the 
voyage,  he  was  authorized  to  sell  the  vessel  to  the  Government  of  Buenos 
Ayres,  if  he  could  obtain  a  suitable  price.  She  duly  arrived  at  Buenos  Ayres, 
having  exercised  no  act  of  hostility,  but  saUed  under  the  protection  of  the 
American  flag  during  the  voyage.  At  Buenos  Ayres  the  vessel  was  sold  to 
Captain  Chaytor,  and  soon  afterwards  it  assumed  the  flag  and  character  of  a 
public  ship,  and  was  understood  by  the  crew  to  have  been  sold  to  the  Govern- 
ment of  Buenos  Ayres.  Captain  Chaytor  made  known  these  fisM^  to  the  crew, 
and  asserted  that  he  had  become  a  citizen  of  Buenos  Ayres,  and  had  received 
a  commission  to  command  the  vessel  as  a  national  ship,  and  invited  the  crew 
to  enlist  in  the  service,  and  the  greater  part  of  them  enlisted  accordingly. 

The  story  of  the  Irresistible  in  the  case  of  the  Grand  Para 
(in  the  same  volume  of  Wheaton's  Reports),  is  srinilar  in  its 
incidents^  only  the  disgnise  was  there  even  thinner. 

Some  difficulties  in  the  administration  of  the  law,  it  would 
probably  not  be  denied^  would  be  remoyed,  if  the  sale  of  a  ship 
of  war  to  a  belligerent  were  altogether  prohibited.  But  it  may 
be  said,  such  an  enactment  would  be  nugatory,  because  the 
equipper  could  easily  effect  the  transfer  through  a  third  party 
in  a  foreign  country.  Still,  the  offensive  act  would  not,  in 
form,  be  done  within  British  jurisdiction,  and  that  would  be 
some  gain.  All  that  can  be  expected  is,  that  every  country 
should  make  its  own  laws  as  effectual  as  possible  for  the  pre- 
servation of  its  own  neutrality.  Besides,  even  this  mode  of 
evasion  might  be  to  some  extent  checked  by  the  adoption  of 
some  provision  corresponding  to  one  which  is  to  the  following 
effect  in  the  United  States  Act  of  1818  (section  10) : — 

The  owners  or  consignees  of  every  armed  ship  sailing  out  of  the  ports  of  the 
United  States,  belonging  wholly  or  in  part  to  citizens  thereof,  shall  enter  into 
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bond  to  the  United  States,  with  lafficient  toretiee,  prior  to  dewing  out  the 
same,  in  doable  the  amount  of  the  valae  of  the  ship  and  cargo,  indodiog 
armament,  that  she  shall  not  be  employed  by  sach  owners  to  emise  or  commit 
hostilities  against  the  sabjects  of  any  foreign  State  with  whom  the  United 
States  are  at  peace. 

So  much  as  to  the  question  of  an  extension  of  the  provisions 
relative  to  the  equipping  or  arming  of  a  ship. 

With  respect  to  commissioning,  the  Act  seems  defective  ia 
prohibiting  only  the  issue  or  delivery  of  a  commission  within 
British  jurisdiction.  This  does  not  appear  to  meet  the  case 
of  a  person  coming  to  this  country  with  such  a  commission 
already  in  his  possession,  and  takiog  command  of  the  ship 
here,  by  virtue  of  that  commission. 

The  effectual  course  would  be,  I  think,  to  enact  that  the 
commissioning  by  a  belligerent,  within  British  jurisdiction,  of 
a  ship  of  war,  intended  to  operate  against  a  State  with  which 
this  country  is  not  at  war,  should  be,  for  the  purposes  of  British 
law,  invalid,  at  least  in  relation  to  the  original  voyage  or 
cruise ;  in  other  words,  not  merely  to  prohibit  the  issuing  or 
delivery  of  a  commission,  but  to  refuse  to  recognize  the 
validity  of  any  foreign  commission  first  exercised  or  put  in 
use,  within  British  territory  or  waters. 

As  the  law  now  stands,  I  imagine  that,  under  skilful 
arrangements,  in  a  time  of  neutrality  on  the  part  of  this 
country,  a  ship  of  war  might  be  built,  equipped,  furnished, 
fitted  out,  and  armed,  in  an  English  port — might  be  sold  and 
delivered  there  to  the  representative  of  a  belligerent — might  be 
taken  in  command  there  by  the  commissioned  officer  of  the 
belligerent — might  sail  or  steam  out  on  to  the  high  seas^  and 
might  exercise  there  all  belligerent  rights  in  the  character  of  a 
public  ship  of  war  of  the  belligerent  State,  and  yet  might, 
during  the  whole  course  of  her  career,  never  be,  for  one 
moment,  within  the  waters  of  the  State  by  virtue  of  whose 
commission  and  under  whose  flag  she  made  war.    To  prevent 
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the  possibility  of  so  gross  an  abuse  of  the  benefits  afforded 
to  belligerents  in  neutral  territory,  it  would,  I  think,  be  quite 
justifiable  for  this  country  to  go  further  and  lay  down  the 
rule  that,  for  the  purposes  of  British  law,  no  ship  of  war 
should  be  deemed  lawfully  commissioned  as  a  public  ship 
of  a  belligerent  State  until  she  had  been,  so  to  speak^  at 
home. 

If,  finally,  this  rule  could  be  adopted  into  international 
law,  a  ship  commissioned  in  neutral  territory,  or  waters,  might 
be  regarded  as  a  pirate,  and  such  outrages  on  neutrality  would 
then  be  effectually  checked. 

These  are  the  observations  I  have  to  submit  to  your  judg- 
ment. 

The  present  Act  of  Parliament  does  not  seem  very  clear  in 
expression,  or  very  well  defined  in  extent,  but  few  perhaps 
¥dll  wish,  with  Sir  James  Mackintosh,  that  there  were  none 
at  aU.  Whenever  the  Act  strikes  an  offending  ship,  an  out- 
rage on  neutral  rights  is  properly  resented  and  punished.  If 
the  ship  is  detained  and  condemned,  the  schemes  of  the 
belligerent  are  frustrated.  The  doer  of  an  illegal  act  in  con* 
nection  with  her  equipment  cannot  claim  the  assistance  of 
any  British  Court  to  enforce  such  act,  or  any  benefit  to  be 
derived  from  it.*  Notwithstandmg  that  the  ship  escapes 
forfeiture,  yet,  if  the  offence  is  subsequently  proved,  she  will 
be,  in  respect  of  her  original  voyage,  tainted  with  illegality  in 
the  view  of  a  British  Court  of  Prize,  her  captures  will  be 
affected  with  the  character  of  torts,  and  her  prizes  will  be 
restored,  whenever  British  jurisdiction  attaches. 

Such  are  some  of  the  direct  practical  consequences  of  this 
legislation,  and  they  must  be  admitted  to  involve  strong 
inducements  to  the  subjects  of  a  neutral  State  to  keep  within 

*  2  Bing.  N.  C.  796  (in  Dobree  r.  Napier) 
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the  line  of  action  marked  oat  for  than  by  the  law  and  folLsj 
of  their  own  country.  But  enactments  of  tiua  kind  hare  a 
valae  independent  of  their  ooerciYe  operation.  Thej  amocn; 
to  a  standing  protest  against  the  intmsion  of  bdligseni 
operations  into  neutral  territory;  they  are  a  [dedge  c-t 
impartiality  on  the  part  of  the  neatral  in  the  treatment 
of  the  belligerents,  as  far  as  the  words  of  a  law  can  give 
one. 
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XXXnL— ON    COMMERCIAL  BLOCKADES. 
Bt  J.  WESTLAEE,  Esq.,  Babbisteb-at-Law. 

[On  November  7thy  1862,  Mr,  WesUake  read  a  paper  before  the 
Juridical  Society^  entitled  ^'  On  the  Proposed  AUerationa  in  the  Law 
of  Blockaded'  By  November  24th,  when  the  diacussion  of  that  paper 
was  resumed,  Mr,  Westlake  had  placed  in  the  hands  of  members  a 
pamphlet,  entitled  "  Commercial  Blockades,  considered  with  reference 
to  Law  and  Policy,**  in  which  the  argumentative  part  of  the  paper 
was  much  extended  but  the  historical  part  omitted.  As  the  paper 
now  appears,  the  historical  part  has  been  restored  and  enlarged,  and 
the  whole  thoroughly  revised  and  in  parts  even  recast,  but  without  any 
alteration  in  the  doctrines  advanced.'] 

Thb  question  of  abolishing  commercial  blockades  has  been 
presented  under  circumstanoeB  which  at  least  demand  for  it  an 
attentive  consideration. 

At  the  Paris  Congress  of  1856,  the  great  European  powers 
mutually  stipulated  the  abolition  of  privateering.  The 
government  of  President  Pierce  declined  to  bring  the  United 
States  into  that  agreement,  unless  the  private  property  of 
belligerent  subjects  was  declared  free  from  capture  on  the 
seas,  except  in  the  cases  of  breach  of  blockade  and  carriage  of 
goods  contraband  of  war.  This  proposal,  which  is  commonly 
identified  with  the  name  of  Mr.  Marcy,  the  Secretaiy  of  State 
through  whom  it  was  made,  not  having  been  immediately 
accepted  by  the  European  powers,  time  was  given  for  the 
government  of  President  Buchanan  to  add  to  it,  in  1859,  the 
farther  condition  of  the  abolition  of  commercial  blockades. 
Mr.  Cass,  the  new  Secretary  of  State,  announced  this  condition 
in  his  instructions  to  the  ministers  of  the  United  States,  which 
were  read  by  them  to  the  foreign  ministers  at  the  courts  where 
they  resided,  and  contained  the  following  passage : — 

^  The  blockade  of  an  enemy's  coast,  in  order  to  prevent  all 
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intercourse  with  neutral  powers  even  for  the  most  peacefal 
purpose,  is  a  claim  which  gains  no  additional  strsagth  by  an 
investigation  into  the  foundation  on  which  it  rests^  and  the 
evils  which  have  accompanied  its  exercise  call  for  an  ^cient 
remedy.  The  investment  of  a  place  by  sea  and  land  irith  a 
view  to  its  reduction^  preventing  it  from  receiving  supplies  of 
men  and  material  necessary  for  its  defence,  is  a  legitimate 
mode  of  prosecuting  hostilities,  which  cannot  be  objected  to  so 
long  as  war  is  required  as  an  arbiter  of  national  disputes. 
But  the  blockade  of  a  coast,  or  of  commercial  positions  along 
it,  without  any  regard  to  ulterior  military  operations,  and  with 
the  real  design  of  carrying  on  a  war  against  trade,  and  from 
its  very  nature  against  the  trade  of  peaceful  and  fnendlj 
powers,  instead  of  a  war  against  armed  men,  is  a  proceediog 
which  it  is  difficult  to  reconcile  with  reason  or  with  the 
opinions  of  modem  times.  To  watch  every  creek^  and  riFer, 
and  harbour  upon  an  ocean  frontier,  in  order  to  seize  and 
confiscate  eveiy  vessel,  with  its  cargo,  attempting  to  enter  or 
go  out,  without  any  direct  effect  upon  the  true  objects  of  war, 
is  a  mode  of  conducting  hostilities  which  would  find  few 
advocates  if  now  first  presented  for  consideration.*' 

The  fearful  evils  which  the  country  is  now  suffering  frooi 
the  commercial  blockade  of  the  coast  of  the  insurgent  states  io 
America,  have  extended  to  the  public  the  interest  which  Mr. 
Oass's  proposition  alone  would  have  been  sufficient  to  excite 
among  students  of  international  law. 

I  have  been  obliged  to  come  to  the  conclusion  that  com- 
mercial blockades  ought  to  be  abolished,  from  motives  both  d 
justice  and  policy :  not,  indeed,  that  we  can  suddenly  repudiate 
our  ancient  doctrines  at  the  moment  when  we  b^in  to  feel 
ourselves  the  evils  which  we  have  long  inflicted  on  oth^  i 
but  our  duty  is  to  turn  the  present  lesson  to  account,  and  ofie 
it  at  the  first  legitimate  opportunity. 

Under  the  present  law  of  nations,  neutral  commerce  is 
subject  to  interference  from  belligerents  in  two  classes  of  caxs 
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only:  the  carriage  of  goods  contraband  of  war,  with  those 
cases^  as  the  conveyance  of  troops,  which  are  analogous  to 
contraband,  and  blockade.  The  two  classes  are  quite  distinct, 
both  from  each  other  and  from  the  mutual  interference  to 
which  the  commerce  of  belligerents  is  subject.  The  abolition 
of  commercial  blockades  would  in  no  way  impair  the  power  of 
excluding  contraband  from  an  enemy's  ports,  for  the  vessels 
which  carry  it  might  be  arrested  under  that  law  by  the  same 
squadron,  or  by  the  same  cruisers,  which  now  arrest  them 
under  the  law  of  blockade,  only  that  squadron  or  those  cruisers 
would  not  be  paid  in  part  by  the  capture  of  neutral  vessels, 
engaged  in  what  I  hope  to  show  is  an  intrinsically  neutral 
trade :  nor  would  the  freedom  of  neutral  commerce  in  any 
way  involve  the  immunity  of  a  single  belligerent  vessel,  were 
she  public  property  or  private.  And  the  questions  of  contra- 
band and  blockade,  which  concern  neutrals,  are  as  distinct 
from  the  third  question  in  the  arguments  applicable  to  them 
as  they  are  in  their  substance.  The  chief  argument  on  the 
former  must  be  that  of  justice,  if  not  as  measuring  what 
belligerents  will  be  disposed  to  inflict,  yet  as  measuring  what 
neutrals  will  ultimately  submit  to.  The  chief  argument  for  the 
immunity  of  private  belligerent  property  must  be  humanity. 
Policy  will,  of  course,  have  to  be  considered  on  all  the  questions ; 
but  as  none  of  them  can  be  decided  but  by  the  general  consent 
of  nations,  the  motives  of  policy  which  specially  affect  a  single 
country  are  likely  to  be  less  influential  in  their  decision  than 
the  citizens  of  powerful  countries  are  sometimes  willing  to 
believe.  I  am  therefore  convinced  that  whoever  would  have 
any  one  of  the  three  topics  usefully  discussed  must  present  it 
on  its  own  basis,  as  I  do  in  this  paper  for  that  of  blockade ; 
or  that,  if  there  be  any  natural  priority  between  them,  the 
amendment  which  is  proposed  in  the  name  of  justice  must 
take  precedence  of  that  which  is  proposed  in  the  name  of 
humanity,  and  still  more  of  any  which  its  advocates  may  rest 
mainly  on  British  policy,  real  or  supposed. 
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I  propose  to  treat  the  sabject  tuider  tibe  fdlowiiig  vxz- 
ment : — 

I  The  history  of  blockade. 
II.  The  roles  of  blockade  between  which  we  must  d*^*^ 

III.  The  rules  of  blockade  considered  on  the  ffom 

justice. 

IV.  Commercial  blockades  considered   on  the  giwml  - 

general  international  policy. 
V.  Commercial  blockades  considered  on  tiie  grooffii  ^ 
special  British  policy. 

I. — The  HisToar  of  Blogkadb. 

Little  is  found  in  ancient  times  on  the  rights  and  djm^ 
neutrals.     Belligerents  must  always  have  desired  to  oon^ 
neutrals  into  allies^  and  when  the  full  attainment  d  ^^ 
object  seemed  hopeless,  they  must  always  have  desired  tn: 
neutrals  should  at  least  so  far  take  part  against  the  eDemf  &^ 
to  discontinue  their  commerce  with  him.    Nor  need  we  id: 
that,  when  this  lesser  aid  has  been  refused  to  eympa&j,  s^ 
belligerents  in  all  ages  have  pressed  for  it  as  dne  to  p^' 
similar  arguments  reproduce  themselves  under  aimilarciicQ^ 
stances.    But  there  is  no  trace  that  the  ancient  lawyers^ 
philosophers  ever  theorised  on  the  cases  in  which  it  co& 
reasonably  be  demanded  of  a  neutral  that  he  should  disoos- 
tinue  his  commerce  with  the  enemy.     Such  disconttnoflQ^^  ^ 
sometimes  almost  necessarily  caused  by  militaty  opeiatv^ 
Few  neutrals,  for  instance,  would,  as  a  mercantile  specolatK^ 
run  the  risk  of  attempting  to  supply  a  place  actively  besKg*^ 
though  a  wish  to  relieve  it  might  prompt  to  attempts  of  ^ 
kind,  which  the  besiegers  agidn  would  summarily  wpr&f^ 
the  utmost  of  their  power.    These  cases^  therefore,  irn^^  ^ 
be  left  to  take  care  of  themselves ;   but  where  no  in£^ 
operations  were  otherwise  on]  foot  which  would  natorallf 
impede  neutral  commerce,  the  right  to  undertake  operatic 
directed,  like  the  capture  of  contraband  or  a  commeici^^ 
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*  iockade,  expressly  and  solely  against  neutral  commerce^  oould 

qIj  exist  under  a  positive  rule ;   and  the  fact  that  in  the 

'    ctensiye  remains  of  classical  literature  no  such  rule  appears, 

D  govern  claims  which^  from  the  permanence  of  human 

ature,  can  hardly  have  failed  to  be  made,  is  sufficient  of  itself 

3  indicate  the  judgment  which  the  ancient  thinkers  passed  on 

hose  claims.    The  discontinuance  by  a  neutral  of  intercourse 

'  /ith  either  belligerent,  where  not  an  effect  of  the  operations 

^king  place  between  the  belligerents,  must  have  seemed  to 

.hem  so  plain  a  form  of  alliance  with,  or  subservience  to,  the 

)ther  belligerent,  that  they  did  not  dream  of  taking  it  out  of 

'  ';he  category  of  political  acts,  to  rank  it  with  those  which  were 

to  be  argued  on  grounds  of  law  or  ethics. 

These  views  are  strongly  confirmed  by  the  most  remarkable 
ancient  instance  that  bears  on  what  we  now  call  the  duties  of 
neutrality.  Inunediately  after  the  close  of  the  first  Punic 
.  war,  Carthage  was  assailed  by  a  formidable  insurrection  of  her 
African  sabjects,  who  for  a  great  length  of  time  besieged  the 
'  city  itself  by  land.  She  was  aided  by  Hiero,  whom  Polybius 
praises  for  his  policy  in  upholding  Carthage  as  a  rival  to 
Home :  '^  not,"  says  he,  ^'  but  that  the  Bomans  too  kept  their 
trealy,  and  omitted  no  point  of  friendly  conduct.  At  first, 
indeed,  some  discussion  arose  between  them  and  the  Cartha- 
ginians— for  when  traders  sailed  from  Italy  with  supplies  for 
the  enemies  of  the  Carthaginians  in  Africa,  and  the  latter 
captured  and  took  them  into  Carthage,  till  nearly  five  hundred 
of  them  were  there  in  prison  at  once,  the  Romans  made  a 
complaint  on  the  subject.  But  afterwards,  when  this  affiur 
had  been  settled  diplomatically,  and  the  Bomans  had  received 
back  all  the  men  as  the  result  of  the  negotiation,  they  showed 
so  good  a  feeling  towards  the  Carthaginians  as  immediately 
to  make  them  a  present  in  return  of  the  prisoners  that  remained 
from  the  war  in  Sicily.**  Under  the  treaty,  the  Bomans  were 
not  bound  to  release  these  prisoners  without  ransom.  '^  And 
from  that  time,"  proceeds  Polybius,  "they  acceded  readily 

3b 


68G  COHHEBCUL  BLOCKADES. 

and  handflomely  to  all  the  demands  made  upon  fheoii  so 
as  eyan  to  allow  their  traders  to  export  continiially  to  the 
Oarthaginians  what  they  wanted^  while  preventiDg  saoh  export 
to  the  enemies  of  Carthage.^— Po2yi.  i.,  83. 

It  may,  perhaps,  be  suggested  that  the  oonoesnon  thus 
ultimately  made  by  the  Bomans  was  in  obedience  to  some 
acknowledged  mle,  and  that  the  position  they  first  took  up 
had  reference  to  the  right  of  enforcing  that  rulcy  jost  as  it 
has  been  proposed  in  modem  times  that  neutral  govemmentfl 
should  undertake  the  duty  of  preventing  traffic  by  fheir 
subjects  in  contrabandi  as  a  substitute  for  the  interfisreoce  of 
the  belligerents  with  them.  But  it  must  be  observed  that  the 
presmnption  of  a  rule  is  displaced  by  the  fact  that  th6  Bomans 
acceded  to  other  demands  of  the  Carthaginians  as  well;  and 
that  Polybius  does  not  state  of  what  nature  were  the  supplies 
furnished  to  the  African  insurgents^  nor  whether  the  CarUia* 
ginians  had  established  a  blockade  of  the  insurgents^  coasty 
omissions  which  such  a  writer  could  not  have  made  if  rules 
of  contraband  and  blockade  had  existed.  The  condiusion 
therefore  is^  that  the  Cartha^nians,  as  a  politicalact,  tried  to 
stop  altogether  the  trade  of  neutxals  with  the  enemy;  and 
that  the  Bomans^  having  vindicated  their  independence  by 
maintaining  altogether  their  trade  with  either  belligerent, 
voluntarily,  by  another  political  act,  prohibited  to  their 
citizens  and  subjects  the  trade  with  the  Africans. 

The  question  seems  to  have  remained,  during  a  laige  part 
of  the  middle  ages,  on  much  the  same  footing  as  in  ancient 
times.  It  has  indeed  been  said  that  a  new  element  was 
introduced  into  it  by  the  Mediterranean  cities  assuming  to 
apply  to  their  mutual  quarreb  the  Boman  laws  against  com- 
merce with  the  enemies  of  Bome,  and  the  decrees  of  the  popes 
against  commerce  with  infidels.  But  I  find  it  difficult  to 
believe  that  so  palpable  a  confusion  can  have  been  made :  that 
Venice,  for  example,  at  war  with  Genoa,  should  invoke  against 
Barcelona  laws  made  by  emperors  or  popes  for  their  subjects^ 
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could  never  have  been  r^;arded  in  any  other  light  than  as  a 
direct  and  absurd  daim  of  sovereignty  over  the  neutral.  It 
is  more  reasonable  to  suppose  that  belligerent  interference 
with  neutral  commerce  was  justified  on  political  rather  than 
on  legal  grounds,  whenever,  at  least,  in  those  times  of  irregular 
violence,  it  was  thought  needful  to  justify  it  at  alL  Accor- 
dingly, we  find  that  if  a  neutral  was  too  strong  to  be  forced 
into  alliance  or  subservience,  and  not  so  placed  that  his  con- 
sent to  an  active  alliance  was  probable,  a  request  that  he 
would  at  least  discontinue  his  trade  with  the  enemy  was 
thought  not  unreasonable.  Thus,  in  1338,  Edward  III. 
requested  the  king  of  Castile  to  prohibit  commerce  between 
his  subjects  and  the  Flemings,  with  whom  England  was  at 
war ;  but,  unlike  the  Bomans  on  the  occasion  I  have  referred 
to,  the  Castilian  declined  to  comply. 

It  was  probably  indeed  about  this  time,  and  under  the  com- 
bined influences  of  chivalry  and  extending  commerce,  that  the 
modem  sentiment  against  a  partial  or  unfiur  neutrality  began 
to  take  root.  A  state  must  always  be  at  liberty  to  renounce 
its  neutrality  and  become  an  ally  in  the  war,  and  it  may  be 
difficult  to  show  that  this  greater  right  does  not  include  the 
lesser  one  of  aiding  either  belUgerent  by  any  means,  and  par- 
ticularly by  withdrawing  intercourse  from  the  other  belligerent. 
But  a  salutary  responsibility  is  established  for  nations,  when 
it  is  ruled  that  they  shall  not  inflict  on  other  nations  any  part 
of  the  evils  of  war,  without  expocong  themselves  in  return  to 
the  chances  of  war  by  a  declaration  of  it.  Such  a  declaration 
is  a  grave  step,  and  less  likely  to  be  resorted  to  from  humour 
or  vague  political  sympathy,  which  may  easily  dictate  an  un- 
fftir  neutrality,  scarcely  less  hurtful  to  the  peaceful  interests  of 
men  than  war  itself.  And  the  name  of  amity,  unaccompanied 
by  its  substance^  offends  against  that  spirit  of  truth  and  can- 
dour, which,  however  imperfectly  developed  as  yet,  marks  by 
its  mere  presence  the  greatest  ethical  superiority  of  modem 
over  ancient  times.    Therefore  the  belief  has  growui  and 
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ought  to  be  promoted,  that  neutrality  is  dishonoured  by  sub- 
servience  to,  or  covert  alliance  with,  either  belligerent ;  and 
from  the  first  appearance  of  that  belief,  contemporaneoudy 
with  the  wide  expansion  of  commerce,  which  a  just  neutrality 
protects  from  the  ravages  of  war,  it  has  been  a  subject  of 
great  interest  to  jurists  and  statesmen  to  ascertain  the  limits 
of  the  compliance  which  belligerents  may  fairly  expect  from 
those  who  have  not  become  parties  to  the  war. 

The  first  rules  which  were  laid  down  on  this  subject  pro- 
hibited to  neutrals  only  the  carriage  of  troops  and  contraband, 
and  the  introducing  into  besieged  places,  besides  the  ordinaiy 
kinds  of  contraband,  supplies  of  a  nature  calculated  to  protract 
resistance  by  obviating  famine.  The  latter  prohibition  must 
have  always  amounted  in  effect  to  the  general  interdiction  of 
commerce  with  besieged  places,  since  places  so  circumstanced 
would  be  very  unlikely  markets  to  seek  with  articles  not  of 
some  immediate  utility  for  the  defence ;  but  that  it  was  not 
formally  put  as  a  general  interdiction  appears  both  from  a 
passage  of  Orotius  presently  to  be  quoted,  and  from  the  oldest 
treaties  on  the  point,  which  enumerate  ^'men,  grain,  and 
provisions^  as  the  articles  not  to  be  carried  into  invested  towns. 
But  the  practice  of  blockade,  through  which  belligerents 
extend  the  prohibition  in  question  to  places  besieged  only  in  a 
figure,  of  speech,  is  of  later  introduction,  and  its  history  can 
be  traced  from  the  commencement. 

The  importance  of  that  history  lies  in  the  fact  that  it 
registers  the  nature  and  limits  of  the  consent  which  each 
nation  has  given  to  the  practice,  and  that  by  such  consent  alone 
can  any  nation  be  bound.  There  are  indeed  parts  of  inter- 
national law,  as  the  rights  of  embassy,  of  which  the  outlines 
have  existed  from  time  immemorial,  and  which  are  therefore 
the  common  rights  of  man,  like  the  institutions  of  property  or 
marriage.  It  is  not  necessary  to  shew  the  specific  consent  of 
any  nation  to  these.  There  are  other  parts  of  international 
law  of  which  it  is  possible  to  assign  the  origin,  but  an  origin 
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prior  to  that  of  modem  nations,  as  the  roles  conoerning  the 
title  to  national  territory  may  be  traced  to  the  private  law  of 
Rome.  Neither  to  these  is  it  necessary  that  the  specific  con- 
sent of  any  nation  shonld  be  shewn,  for  none  can  be  permitted, 
in  matters  aflfecting  others,  capriciously  to  withdraw  itself  from 
an  order  of  ideas  which  all  have  alike  inherited.  These  parts 
are  to  international  law  what  the  common  law  is  to  that  of 
England ;  but  an  institution  not  three  centuries  old  is  analogous 
to  our  statute  law,  and  the  statute  law  of  nations  is  not 
enacted  by  majorities,  nor  are  the  writings  of  private  jurists 
of  any  authority  for  it.  It  is  the  more  necessary  to  insist  on 
these  principles,  because  the  writings  of  private  jurists  are  apt 
to  carry  on  these  questions  a  weight  to  which  they  have  no 
claim.  The  men  who  practically  deal  with  international  law 
are  busy  statesmen  immersed  in  a&irs,  and  lawyers  who,  to 
advise  statesmen,  snatch  a  moment  from  still  more  engrossing 
professions.  Bynkershoek  and  Hautefeuillei  Qrotius  and 
Vattel,  lie  at  hand,  and  well  indexed,  but  leisure  and  pains  are 
needed  to  ascertain  the  consent  of  nations  from  history  and 
treaties.  And  yet  more  deceptive  is  the  halo  thrown  in  any 
country  around  a  writer  by  the  respect  which  is  paid  him 
in  its  prize  courts,  though  his  selection  for  that  respect  may 
have  been  due  merely  to  his  maintaining  what  were  supposed 
to  bo  the  interests  of  that  country.  Thus  a  recent  English 
writer  of  great  ability,  who  has  poured  on  Hautefeuille  the 
contempt  of  which  he  is  a  master,  has  exposed  himself  to  a 
rejoinder,  in  which  it  is  not  necessary  to  imitate  his  own  style, 
by  elevating  Bynkershoek  to  that  popedom  of  internat,^onal  law 
which  he  denies  to  his  later  rivaL  I  need  not  disclaim  the 
worship  of  Hautefeuille  in  a  paper  so  opposed  as  this  is  to  his 
principles.  Yet  some  tribute  is  here  due  to  the  leammg  and 
general  accuracy  with  which  he  has  illustrated  the  history  of 
neutral  rights,  and,  by  placing  within  every  one's  hands  the 
means  of  knowing  what  obligations  each  nation  has  incurred 
with  regard  to  thorn,  has  rendered  for  the  future  inexcusable 
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an  sciolistio  talk  about  a  universally  recognised  law  of  Uo^ 
with  BynkerBhoek  and  Lord  Stowdl  for  its  cli^  expaUm, 
Of  what  in  this  kind  is  due  to  Hantefeoille,  only  those  em 
judge  who  have  attempted  to  go  ovet  aiqr  part  of  the  aane 
ground.  But  here  my  tribute  stops.  Whether  it  be  fte 
pompously  announced  primary  law  of  Hautefeoille,  or  the  all- 
justifying  necessity  of  the  Anglo-Dutch  school,  the  adulatios  of 
authorities  on  either  side  leads  to  no  oonclnmoii.  Let  refivms 
be  discussed ;  but,  pending  their  express  adoption^  you  bsic 
nothing  to  oppose  to  the  pretensions,  either  of  a  neutrtl  or  s 
belligerent  but  his  own  treaties  or  his  own  practice. 

I  have  shewn  that  up  to  a  certain  time  the  intetfinooeof 
belligerents  with  neutral  commerce  and  the  sabmiasioD  tf 
neutrals  to  such  interference,  were  either  directed  by  the 
political  motives  arising  on  each  case,  or  remained  mio^ 
with  the  other  lawless  incidents  of  a  state  of  general  vidence ; 
that  at  that  time  these  classes  of  facts  b^gan  to  emerge  wtos 
condition  of  r^ularity,  in  which  an  attempt  should  be  made 
to  govern  them  in  a  uniform,  general,  and  l^al,  and  no  longer 
in  a  desultory,  individual,  and  political  manner ;  and  that  the 
first  rules  sketdied  out  were  the  prohibition  of  the  carriage  of 
troops  and  contraband,  and  of  the  introduction  of  sa^^Iies  into 
berieged  places.    This  period  in  the  history  of  the  subject  is 
represented  by  Grotius,  who,  after  mentioning  articles  so 
essentially  of  warlike  use  that  they  are  always  contraband,  and 
those  so  essentially  of  pacific  use  that  they  are  never  amtraband, 
proceeds  thus  :— 

"  In  the  thiid  class,  objects  of  ambigaoos  use,  there  is  a  distinctioD  to  be 
founded  on  the  state  of  the  war.  For  if  I  cannot  defend  nijself  wi^^ 
intercepting  what  is  sent,  necessity,  as  we  have  elsewhere  explained,  will  ^^ 
me  the  right  to  intercept  it,  bat  under  the  obligation  of  roatitatioo,  rak" 
there  be  farther  caoie  to  the  oontraiy.  If  the  introdaction  of  the  ap^ 
impeded  me  in  the  parsait  of  my  right,  and  this  was  open  to  the  knovM^ 
of  the  person  who  introduced  them,  as  if  I  was  keeping  a  town  iuTested  or 
ports  closed,  and  a  surrender  or  peace  was  abeady  looked  for,  he  will  ^ 
boond  to  repay  me  for  the  damage  occasioned  by  his  faolt,  like  one  who  htf 
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libeiated  my  debtor  ftom  pruoD,  or  has  aBsisted  the  flight  of  my  debtor,  to  my 

injiny ;  and  to  the  extent  of  the  damage  I  may  take  his  goods,  and  aoqoire 

the  property  therem,  for  the  xeooveiy  of  what  is  dae  to  me.    If  he  has  not 

yet  caused  damage,'.bat  has  tried  to  caosed  it,  I  shall  have  the  right  to  compel 

him,  through  the  retention  of  his  goods,  to  ^ve  security  for  the  future  by 

hostages,  by  pledges,  or  in  some  other  way.    But  i^  besides,  the  injustice  of 

my  enemy  towards  me  be  very  evident,  and  the  introducer  of  the  supplies 

strengthen  my  enemy  by  suoh  introduction  in  a  most  iniquitous  war,  he  will 

no  kmger  be  liable  to  me  civilly  only,  as  for  damages,  bat  criminally  also,  like 

one  who  rescues  a  person  manifestly  guilty  from  the  very  hands  of  the  judge ; 

and  on  that  ground  it  will  be  lawfiil  to  punish  him  according  to  his  offence, 

measured  on  the  principles  which  we  laid  down  concerning  punishments,  for 

whidi  reason  he  may  to  that  extent  be  even  subjected  to  spoliation.** 

(Dejure  helU  aepaei$,) 

This  results  in  prohibiting  to  neatrals,  under  penalty  of 

confiscation,  all  commerce  with  places  besieged  and  in  danger 

of  reduction;  for,  as  I  have  observed,  there  could  be  no 

practical  mitigation  in  limiting  the  prohibition  to  things  of 

essentially  warlike,  or  of  ambiguous,  use.    That  the  prohibition 

should  be  grounded  on  the  evident  injustice  and  iniquity  of 

the  besieged,  followed  from  the  principles  of  the  author. 

From  the  fact  that  there  is  no  human  arbiter  to  decide  on  the 

righteousness  of  a  war,  Grotius  drew  the  conclusion,  not  that 

no  argument  can  be  addressed  to  neutrals  which  assumes  the 

righteousness  of  either  belligerent,  but — and  this  must  be 

borne  in  mind  in  appreciating  his  doctrine  of  necessity — that 

neutrals  must  assume  the  righteousness  of  whichever  belligerent 

tfaqr  have  for  the  time  being  to  deal  with.    Now  a  merchant 

caught  in  attempting  to  trade  with  a  besieged  place  has  to 

deal  with  the  besiegers,  and  therefore  the  solution  which 

Qrotius  ^ves  to  the  question  was  required  by  his  method. 

The  treatise  of  Grotius  was  published  in  1624 :  it  was  in 
1584  that  an  event  occurred  which  has  been  described  as  the 
invention  of  blockade^  and  with  justice,  since  it  appears  to 
have  been  the  first  attempt  at  prohibiting  to  neutrals^  as  of 
rights  the  commerce  with  places  not  actually  besieged.    The 
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Datch  govemment  issaed  in  that  year  a  placard,  as  liB  pro- 
clamations were  called,  hj  which  it  declared  all  the  pods  (ft 
Flanders  then  remaining  in  the  power  of  Spain  to  be  bkxiaM 
that  is,  according  to  the  then  meaning  of  the  word,  bes^ 
These  ports  were  not  many,  they  must  have  been  at  that  time 
all  more  or  less  strongly  fortified,  and  the  naval  power  of  the 
Datch  was  already  considerable.     It  i^  oonseqaently,  d^ 
impossible  that  a  real  attack  on  all  the  Flemish  porta  ma; 
have  been  intended,  or  at  least  sach  an  intention  profeBsed; 
and  we  may  presume  that,  on  this  first  occasion,  it  was  not 
yet  imagined  that  the  notion  of  blockade  could  be  diaoonnecied 
from  that  of  siege,  and  that  the  innovation  consisted  in  making 
the  public  notification  of  a  siege  equivalent,  as  against  neotnl^ 
to  one  actually  laid.    In  this  way  it  is  intelligible  that  Gntins 
never  uses  the  word  blockade,  which  would  be  very  strange  had 
it  become  technical,  and  technical  it  must  have  become  aa  eooa. 
as  it  had  ceased  to  convey  exclusively  its  primary  meanmg 
of  actual  hostile  investment ;  and  we  understand  the  motiTe 
with  which  he  adds  the  impending  reduction  of  the  besi^ 
place  as  a  condition  for  the  exclusion  of  neutral  conmiero^a 
condition  which  would  be  absurd  if  interpreted  of  degrees  d 
probability  in  the  success  of  the  attack,  and  must  have  beeo 
intended  to  secure  the  reality  of  the  attack  against  fictitiotis 
sieges  laid  only  by  placard. 

In  1630  the  States  General  again  contemplated  interdictiDg 
neutrals  from  commerce'  with  Flanders.  But  the  circuxD- 
stances  were  so  changed  that  an  actual  siege  of  all  the  Flemisl^ 
ports  at  once  could  not  even  be  pretended.  Ostend  had  paasetf 
into  the  hands  of  the  Spaniards,  making  a  great  addition  to 
the  importance  of  the  places  from  which  neutrals  were  to  te 
excluded,  wliile  England  from  a  co-belligerent  had  become 
a  neutral  power.  Before  risking  the  step,  cases  for  o|Hnion 
were  laid  before  the  Admiralty  of  Amsterdam,  and  dso,  83  if 
believed,  before  private  lawyers.  What  perpleadty  tbese 
learned  persons  must  have  felt,  with  the  book  of  Grotius  under 
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their  eyes  and  only  six  years  old,  we  may  realise  firom 
Bynkershoe^s  naive  aooount  of  the  perplexity  which,  even  in 
the  following  century,  it  could  cause  him.  ^'  Sieges"  says  he^ 
^^  is  the  only  cause  why  it  is  unlawful  to  convey  supplies  to 
the  besieged  without  reference  to  the  question  whether  they 
are  contraband  or  not,  for  besieged  persons  are  compelled  to 
surrender,  not  by  force  alone,  but  by  hunger  and  the  want  of 
various  things.  .  .  •  Thus  far  I  agree  with  Grotius,  but 
I  wish  he  had  not  added  the  condition  that  a  surrender  or 
peace  is  already  looked  for"  (Qucest.  jur.  pub,^  u  11).  By  some 
means  or  other,  however,  the  Admiralty  and  counsel  were 
enabled  to  come  to  the  conclusion  which  Bynkershoek  also 
reaches  at  the  end  of  the  discussion  from  which  I  have 
quoted : — ^'Hhe  rule  which  obtains  in  the  case  of  towns,  which 
are  properly  said  to  be  besieged,  and  which  has  with  good 
reason  been  applied  to  camps,  which  are  as  it  were  besieged, 
extends  also  to  the  enemy's  ports,  which,  when  invested  by 
ships,  are  deemed  to  be  besieged."  On  the  strength  of  the 
opinion  given,  the  States  General,  by  the  placard  of  9th  July, 
1630,  not  only  declared  that  the  whole  coast  of  Flanders 
should  be  deemed  under  blockade,  but  announced  their 
intention  to  confiscate  neutral  ships  caught  at  any  distance 
sailing  for  Flanders,  as  also  those  which,  having  broken  the 
blockade,  should  be  caught  at  any  time  before  the  completion 
of  the  voyage.  This  was  the  full  blown  modern  institution, 
the  official  investment  substituted  for  the  real  siege.  But  the 
opinion  on  which  the  States  acted  demanded  at  least  the 
simulation  of  an  investment,  and  they  released  neutral  vessels 
taken  when  a  sufficient  naval  force  for  this  purpose  was  not 
present,  with  those  parts  of  their  cargoes  which  were  not 
contraband. 

This  blockade  did  not  prove  to  .be  of  long  duration,  and  on 
the  next  occasion  when  the  Dutch  decreed  a  blockade  of  Flan* 
ders,  in  1645,  the  placard  of  1630  was  not  renewed.  The 
reason  of  this  omission  is  not  stated,  but  it  may  be  con- 
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jectured  that  the  rights  claimed  hy  that  placard  had  exdted 
remonstranoe  from  France :  certainly  at  this  time  a  Bonof 
treatiefl  commences,  to  which  France  was  a  partyi  and  in 
which  the  rules  are  stated  in  the  old  and  strict  manner.  ThiU) 
in  1646,  there  is  a  Franco-Dutch  treaty,  denotmdng  ooofias- 
tion  of  ship  and  cargo  *'  against  those  who  shall  have  Boe- 
coured,  or  thrown  men,  grain,  or  provisions  into,  a  plaoe 
attacked  by  his  majest/s  armies: "  in  1655,  ihere  is  an  Anglo- 
French  treaty  with  mutual  stipulations  trsosbited  from  tfaos 
last  mentioned,  only  the  word  ^*  succoured"  bdng  (NnittBd, 
probably  as  having  been  found  too  vague,  for  in  the  intsial 
there  had  taken  plaoe  the  greatest  extension  of  the  daimtf 
blockade  ever  up  to  that  date  attempted  by  the  Dutch :  and  in 
1659,  at  which  time  the  Spaniards,  copying  the  ez8mpl0<'f 
the  Dutch,  were  professing  to  blockade  Portugal,  the  Franoo- 
Bpanish  treaty  of  the  Pyrenees,  whQe  prohibiting  oommeroe 
with  ^^  towns  and  places  besieged,  blockaded,  or  invested,'' 
added  an  express  prohibition  of  commerce  with  Portugal,  as 
being  a  revolted  province  of  Spain,  apparently  witfi  the  object 
of  shewing  that  the  words  ^'besieged,  blockaded*  or  inveBted" 
were  still  regarded  by  the  French  as  synonymous,  and  wooU 
not  have  been  held  to  include  by  their  proper  force  a  bbdode 
of  Portugal,  which  the  French  king  might  yet^  from  political 
motives,  be  willing  to  respect.  These  treaties  are  in  Doidod^ 
t.  6 ;  pt.  i,  p.  342,  <k  pt  ii,  pp.  121  &  264. 

During  this  period,  and  that  which  followed  down  to  (k 
English  revolution,  the  conduct  of  the  Dutch  was  maibed  bj 
the  widest  renunciation  of  the  right  to  interefete  mth  iieotn^ 
commerce,  the  widest  actual  interference  with  it  when 
opportunily  offered,  and  the  absolute  refusal  to  reoognis^  ^ 
similar  interference  with  it  by  others. 

In  1662,  being  at  war  with  tiie  English  CJommonweBlAi 
they  placarded  that  blodcade  of  all  the  coasts  of  the  Brittfl 
Ides,  to  which  I  have  already  alluded  as  having  probab^ 
suggested  the  omission  of  the  word  <* succour*  from  ^ 
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Anglo-iFrench  treaty  of  1655 :  for  it  is  undeniable  that  all 
neutral  commeroe  whatever  does  in  fact  succour  a  beUigeient, 
and  the  only  question  is  as  to  the  cases  in  which  such  succour 
may  be  repressed  as  amounting  to  a  participation  by  the  neu- 
tral in  the  war.      Next,  the  Dutch  refused  to  recognise  the 
Spanish  blockade  of  Portugal ;  and  then,  as  if  to  justify  this 
last  step  in  their  policy,  they  even  for  some  years  outran  all 
other  nations  in  their  zeal,  on  paper,  for  the  old  and  strict 
rules  which  they  had  been  repeatedly  violating  ever  since 
1584.    Treating  with  Algiers  in  1662,  and  with  Sweden  in 
1667,  they  confined  the  prohibition  of  commerce  with  besieged 
places  to  contraband,  and  articles  which  might  tend  to  the  con* 
venience  or  assistance  of  the  enemy :  and  these  treaties,  which 
will  be  found  in  Dumont,  t.  6,  pt.  ii,  p.  445,  &  t*  7,pt.  i,  p.  37, 
are  remarkable  as  the  last  which  observe  the  ancient  form,  never, 
as  I  have  before  pointed  out,  of  any  practical  importance, 
exempting  articles  of  essentially  pacific  use  from  the  prohibition . 
The  treaty  of  the  Pyrenees,  and  the  Anglo^Swedish  one  of 
1661  (Dumont,  t.  6,  pt«  ii,  p.  384),  had  already  made  the 
prohibition  general,  in  respect  of  the  nature  of  the  articles  to  be 
introduced  into  besieged  places,  though  in  the  latter  treaty  the 
right  of  capture  had  been  restricted  to  cases  of  contraband : 
if,  it  was  said,  goods  not  contraband  should  be  carried  by  either 
party  to  ports  or  places  besieged  by  the  other,  they  might  either 
be  sold  to  the  besiegers  or  carried  away  freely  to  ports  not 
besieged.      But  besides  the  formality  of  exempting  articles  of 
essentially  pacific  use  from  the  restrictions  of  blockade,  the 
Dutch  on  these  occasions  took  the  utmost  pains  to  confine 
blockades  to  cases  of  siege.     The  Algerine  treaty  prohibited 
the  commerce  with  ^  towns  actually  besieged  in  regular  form 
{obndione  juBta  realiier  eincHs)  either  by  sea  or  land,  and  by 
no  means  in  any  other  case:"  and  the  Swedish  treaty  pro- 
hibited it  with  ^*  fortresses,  towns,  or  places  having  military 
garrisons,  so  bug  as  it  diall  happen  that  they  are  under  siege 
or  attack  by  an  armed  force,  with  the  intention  of  reducing 
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them  into  the  power  of  such  foroe,  and,  in  respect  of  {daces 
situate  on  the  coast,  hj  land  as  well  as  by  sea."  On  this 
followed  an  Anglo-Dutch  treaty  in  1674,  and  another  Dutch- 
Swedish  one  in  1679,  in  both  of  which  commerce  in  articles  not 
contraband  is  declared  to  be  free,  ^  except  with  towns  or  places 
besieged,  shut  in,  or  invested  (obsidume  cinetiat  eircum8q>tis,  vd 
investitU) ;"  to  which  the  English  treaty  adds  **GaUicej  bloc- 
queea  ou  investiea^'*  as  if  to  put  on  record  that,  diplomatically 
as  weU  as  etymologically,  blockaded  meant  besieged.  And 
the  Franco-Dutch  treaty  of  1678  is  to  an  effect  precisely  simi- 
lar.   (Dumont,  t.  7,  pt.  i,  pp,  282,  437,  357.) 

Only  ten  years  from  the  date  of  the  last  of  &ese  treaties 
with  Sweden,  the  rights  of  that  neutral  state  were  violated  in 
the  most  flagrant  manner  by  the  allied  English  and  Dutch, 
who  concluded  between  themselves,  and  notified  to  all  the 
European  powers,  the  famous  convention  of  1 689,  by  which  they 
not  only  prohibited  all  neutral  commerce  with  the  whole  coast  of 
France  and  with  all  French  possessions  in  everypart  of  the  world, 
but  also,  applying  to  the  case  the  rule  of  the  placard  of  1630, 
announced  their  intention  of  seizing  on  the  high  seas,  at  any 
distance  from  France,  any  ship  which  might  be  found  sailing 
for  her  ports.  But  if  the  treaties  were  unable  to  prevent  the 
thing  from  being  done,  they  seem  at  least  to  have  influenced 
the  manner  of  doing  it.  The  convention  (Dumont,  t.  7,  pt. 
ii,  p.  238)  does  not  use  the  word  blockade*  It  scarcely  pro- 
fesses to  exercise  a  belligerent  right  against  neutrals  so  much 
as  it  professes  to  forbid  neutrality.  The  general  preamble,  it 
is  true,  dwells  on  the  necessity  of  destroying  the  commerce 
of  France  in  order  to  prevent  a  great  effusion  of  blood ;  but 
the  allies^  as  if  conscious  that  that  plea  was  insufficient,  added 
a  separate  preamble  to  the  article  containing  the  principal 
invasion  of  neutral  rights,  in  which  they  recite  that  many 
sovereigns  have  prohibited  trade  with  France  and  that  others 
will  soon  prohibit  it,  wherefore,  much  in  the  manner  of  Lewis 
the  Xiy.,  who  revoked  the  edict  of  Nantes  because  he  said 
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.bat  the  oonveraion  of  the  heietics  had  rendered  it  uuneceflsary, 
shey  prohibit  trade  with  France  themselves.  By  a  separate 
irticle,  the  allies  promised  to  aid  each  other  in  suppressing 
the  resistance  which  they  expected  the  step  would  excite.  The 
blockade  just  begun  is  generally  said  to  have  lasted  nearly 
four  yearSy  and  to  have  been  then  abandoned  in  consequence 
of  the  combined  resistance  offered  by  Sweden  and  Denmark, 
which  gave  on  this  occasion  the  first  example  of  an  armed 
neutrality.  But  the  naval  and  diplomatic  history  of  this  war 
is  very  obscure,  and  there  are  reasons,  into  which  it  is  not 
necesBary  now  to  ent^,  for  thinking  that  the  blockade  was  not 
attempted  to  be  enforced  for  more  than  some  months,  and 
that  the  armed  neutrality  of  1693  was  caused  by  other  infrao^ 
tions  of  maritime  law. 

However  this  may  be,  the  blockade  of  16S9  is  of  great 
historical  importance.  It  was  the  first  appearance  of  England 
on  the  scene  as  a  blockading  power,  except  in  cases  of  siege : 
unless  we  think  it  necessary  to  reckon  the  unlucky  attempt  of 
Spain  to  blockade  Portugal,  it  would  seem  to  have  been  the 
'    first  appearance  in  that  character  of  any  power  other  than  the 
United  Netherlands.     It  is  probable  that  to  the  alliance  of 
England  with  the  Dutch  on  this  occasion  we  owe  her  adop- 
tion of  the  placard  of  1630  as  the  basis  of  her  prize-law  on 
the  subject :  "  the  received  law  of  nations,"  to  which  reference 
is  continually  made  in  the  reports  of  the  English  Admiralty 
and   United  States'  Supreme  Courts,  means  that  placard, 
if  it  means  anything.    Lastlyi  the  blockade  of  1689  termin- 
ates a  distinct  period,  that  of  the  divorce  between  theory  and 
practice,  in  which  the  same  powers,  when  negotiating,  attempted 
to  limits  sometimes  in  an  impracticable  manner,  the  belligerent 
right  of  restricting  neutral  commerce,  and,  when  belligerents, 
restricted  that  commerce  without  any  other  limit  than  that  of 
what  th)^  could  venture  on,  and,  apparently,  with  a  complete 
absence  of  shame.    In  the  authors  and  stipulations  of  that 
period)  the  advocates  of  neutral  rights  may  find  more  than  all 
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they  desire :  in  its  practice,  bdligefeots  may  find  pnoedesti 
for  treating  neutrals  as  enemies  bonnd  not  to  letaliaie.  TU 
which  one  chiefly  misses  is  the  blockade  aooorcEng  to  vhat 
we  are  now  told  is  '^  the  receired  kw  of  natioiis^'' the  aff&t- 
tion  of  the  state  of  siege  to  coasts  watched  bj  cmiieniB 
Boflicient  number  to  create  what  the  CBfiUnfs  prise  oooti 
regard  as  great  danger,  but  limited  to  coasts  so  watdiei 
and  accompanied  by  capture  for  intended  and  aooampGdied 
breaches,  but  limited  to  the  same  voyage.  Una  bkxfade,  if 
I  mistake  not,  they  will  find  neither  in  the  anthorB  nor  in  the 
stipulations  of  the  period,  but  only  in  the  placard  of  I63(i. 
Nor  will  they  find  it  in  the  practice  of  the  period,  ftrther  tta 
as  that  and  some  other  blockades  of  Flanden  may  baw 
answered  the  description ;  and  then  only  by  accident^  sioee  oa 
the  one  hand  the  Dutch  did  not  hesitate  on  other  oocssions  to 
placard  the  blockade  of  coasts  which  they  had  not  cndRn 
enough  to  watch,  while  on  the  other  hand  (kotius  and  the 
treaties  make  it  clear  that  even  such  blockades  as  those  whid 
there  may  have  been  of  Flanders  were  not  generally  legud^i 
as  rightftiL 

It  was  certain  that  the  divorce  between  theory  and  pnetioe 
would  not  long  be  tolerated  when,  with  the  prepondetating 
power  at  sea^  the  interest  in  maintaining  blockades  had  ben 
transferred  from  Holland  to  England,  not  yet  a  manufactaiio? 
country.  In  spite  of  all  that  has  been  written  on  '*  the  perfidy 
of  Albion/'  neither  our  statesmen  nor  our  lawyers  have  erer 
been  of  that  class  who  can  systematically  say  one  thing  and 
do  another.  Subjects  of  a  state  whose  liberties  are  held  bj 
law,  they  have  never  felt  easy  in  the  reckless  violation  ot 
acknowledged  rule ;  and  the  worst  that  can  be  charged  against 
them  in  these  matters  is  the  haughtiness  with  which  the; 
have  tried  to  impose  on  others  the  rules  which  suited  ItoB* 
selves,  and  the  ready  ear  which  tiiey  have  lent  to  eveif 
allegation  of  « a  received  law  of  nations  '*  in  their  fittoor. 
Accordingly,  so  great  was  the  force  now  brought  to  bear  in 
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support  of  the  dootrine  of  blockade,  as  it  baa  sinoe  beoome 
traditional  in  the  EngUsh  Court  of  Admiralty^  that  the  liberty 
of  neutral  oommeroe  in  all  cases  but  those  of  siege  and  con- 
trabandy  after  being  once  more  feebly  asserted  in  the  treaty  of 
1701  between  Holland  and  Denmark  {Dumontj  t.  8.,  pt.  L, 
p.  32)|  was  laid  at  rest  for  above  a  century,  when  it  was 
revived  by  Napoleon's  Berlin  decree.  Tn  the  language  already 
quoted  from  Bynkershoek^  who  made  himself  about  this  time 
the  first  and  greatest  interpreter  of  the  new  rules,  the  law 
applicable  to  besieged  places  was  extended  to  places  ^'  as  it 
were  besieged,"  and  to  those  '^  deemed  to  be  besieged."  So 
oompletely  technical  did  the  word  blockade  beoome  that  its 
original  meaning  of  siege  by  investment  was  forgotten. 
Blockades  of  coast  lines  just  limited  enough  to  be  watched  by 
cruisers  with  some  show  of  efficiency,  and  capture  under  the 
rules  of  1630  before  and  after  actual  breach,  became  familiar 
in  every  war  down  to  the  fall  of  the  first  French  empire. 
And  the  continental  powers  began  to  aim  only  at  establishing 
some  rule  which  should  prevent  ineffective,  and  therefore 
partial  and  inequitable,  blockades. 

Great  Britain  admitted  this  pretension,  but  the  question 
remained  how  an  effective  blockade  was  to  be  defined.  Her 
prisEC  courts,  as  well  as  those  of  the  United  States,  which  have 
adopted  her  rules,  seem  to  have  held,  and  to  hold,  that  the 
blockade  is  effective  if,  by  all  the  means  employed  to  enforce 
it— that  is,  before  breach,  through  capture  by  cruisers  on  the 
plea  of  intended  breach ;  upon  attempted  breach,  through 
capture  by  the  blockading  squadron;  and  after  breach,  by 
cniisers  till  completion  of  the  voyage — ^if,  I  say,  it  is  on  the 
whole  v^  much  more  probable  than  not  that  a  neutral 
engaged  in  the  business  of  blockade-running  will  get  caught 
in  some  one  or  other  of  these  ways.  But  the  continental 
governments,  Holland  herself  included  after  her  decline 
reduced  her  below  the  rank  of  a  blockading  power,  have 
uniformly  maintained,  since  they  have  ceased  to  require  an 
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actnal  siege,  that  the  blockade  is  only  effective  if  there  he 
manifest  danger  in  entering  the  blockaded  port,  fiom  Ae 
cannon  either  of  ships,  stationary  and  sufficiently  near  one 
another,  or  of  works  on  land.  This,  for  example,  is  laid  down, 
with  more  or  less  variety  of  expression,  in  the  treaty  of  1742 
between  France  and  Denmark,  in  that  of  1753  between 
Holland  and  the  Two  Sicilies,  in  the  declarations  and  treaties 
of  armed  neutrality  in  1780,  in  the  various  adhesions  of  the 
other  continental  states  to  that  armed  neutrality  or  its  rales, 
and  in  the  declarations  and  treaties  of  armed  neutrality  in 
1800 ;  and  though  when  Russia,  by  a  change  of  policy  oon« 
sequent  on  the  death  of  the  Emperor  Paul,  abandoned  the 
armed  neutrality  of  1800,  her  treaty  of  1801  with  England 
required  for  a  blockade  the  presence  only  of  ships  stationary 
or,  instead  of  and,  sufficiently  near  to  create  an  evident  dan- 
ger in  entering,  yet  in  1823  she  assured  the  United  States 
that  she  no  longer  held  herself  bound  by  that  engagement 
(Wheaton's  Elements  of  Int:  Law,  edition  of  1863  by 
Lawrence,  editor's  note  235).  In  several  of  these  pieces  the 
place  to  be  blockaded  is  described  as  attacked :  yet,  except  in 
the  treaty  of  1787  between  France  and  Bussia,  in  which  the 
rule  of  the  armed  neutrality  of  1780  is  reproduced  with  a 
variation  requiring  an  attack  by  a  number  of  ships  proportioned 
to  the  strength  of  the  place,  the  word  is  not  amplified  and 
enforced  by  such  detailed  expressions  as  occur  in  the  treaties  of 
the  17th  century ;  and  it  must  be  admitted  that  the  word  was  at 
this  time  used  only  from  habit,  or  at  least  without  any  intention 
of  any  longer  requiring  a  real  attack  by  way  of  siege.  Napo- 
leon, indeed,  by  the  preamble  of  the  Berlin  decree  in  1806, 
complained  *'  that  Great  Britain  extends  the  law  of  blockade 
to  unfortified  towns  and  commercial  ports,  to  harbours  and 
the  mouths  of  rivers,  though,  according  to  right  reason  and 
the  usage  of  all  civilised  nations,  it  is  only  applicable  to 
strong  places.''     But  this  reassertion  of  the  old  rule  was  not 
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made  in  seaflOQ,  and  met  at  the  time  with  very  little  support 
even  from  the  continental  publicists. 

Such  is  the  present  state  of  international  law  as  to  the  con< 
ditions  of  a  lawful  blockade,  for  the  treaty  of  Paris  in  1856 
did  little  to  elucidate  the  difficulty.    '*  BlockadeSi"  it  said, 
^^  to  be  binding,  must  be  effective,  that  is,  maintained  by  a 
force  sufficient  really  to  prohibit  access  to  the  coast  of  the 
enemy :  **  an  ambiguous  phrase,  which  seems  rather  to  lean 
towards  the  continental  view,  without,  however,  positively 
excluding  the  Anglo-American.    France  has,  by  her  acts  on 
numerous  occasions,  as  in  the  blockades  of  Mexico,  Buenos 
Ayres,  and  those  during  the  Bussian  war,  still  farther  pre- 
cluded herself  from  impugning  commercial  blockades.    The 
oontinental  interpretation  of  an  effective  .blockade  is  abso- 
lutely inconsistent  with  the  Anglo-American  claim  to  capture 
at  a  distance,  for  intended  breach ;  and  it  is  a  subject  of  dis- 
pute how  far  it  is  reconcilable  with  capture  for  past  breach, 
during  the  remainder  of  the  voyage.    For  the  rest,  one  tradi- 
tional observance,  handed  down  from  the  time  when  blockade 
meant  siege,  has  been  respected  by  all  nations  alike :  it  is 
that  a  blockade  cannot  be  established  by  privateers.    Even  the 
Anglo-American  rule,*  which  admitted  privateers  to  enforce 
blockades,  required  at  least  a  single  ship  of  war  to  establish 
one. 

'  Etymology  of  blockade. — I  present  my  note  on  the  etymo- 
logy of  the  word  blockade  rather  has  an  appendix  to,  than  as 
a  portion  of,  the  historical  part  of  this  paper,  in  order  to  avoid 
the  least  appearance  of  treatmg  it  as  in  any  sense  or  degree 
an  authority  for  the  narrative.  I  should  do  injustice  to  a  nar- 
rative which  rests  on  documents,  and  to  a  meaning,  that  of 
close  investment,  which  it  is  otherwise  abundantly  certain  that 
the  word  bore,  by  letting  either  seem  to  repose  on  so  fertile  a 
source  of  dispute  as  an  etymology. 
The  word  hlocus^  or  hlockade,  is  neither  to  be  found  in  Du 

8c 
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Oang^  nor  in  the  vocabulary  of  barbarooB  Latinity  appended 
to  FacciolcUi:  Blocy  in  the  language  of  the  Walloon  conntij, 
signified  a  high  mound ;  whence  persons  who  had  died  under 
sentence  of  excommunication^  and  whom  it  was  not  kirfol  to 
bury  beneath  the  soil,  were  said  to  be  imblocait,  because  the 
earth  was  heaped  over  their  bodies  as  they  lay  on  the  sai&oe 
(Du  CangOi  v.  Imblocatus).  We  are  brought  still  near^  to  the 
root  by  blocTie,  which,  in  the  dialect  of  Champagne,  signified  a 
clod  of  earth  (Du  Gauge,  v.  Blesta)  ;  and  bhcage  even  now 
denotes  in  French  the  rubblework  often  used  to  fill  up  the 
interior  of  wallfif,  or  a  rough  wall  itself,  when  entirely  com- 
posed of  such  work.  Our  own  bhch  is  obviously  allied,  though 
we  do  not  use  it  of  stones  or  nodules  so  small  as  to  serve  for 
rubblework.  Thus,  a  stone,  nodule,  clod,  or  mass,  smaller  or 
larger ;  a  funereal  barrow,  a  dyke  or  mound,  themselves  large 
blocks  or  masses,  and  piled  up  of  smaller  clods  and  rubble ; 
even,  if  occasion  serves,  a  rough  and  ready  wall,  built  with 
the  unwrought  materials  obtainable  on  the  spot ;  lastly,  a  cir- 
cumvallntion :  such  is  the  series  of  ideas  presented  to  us  bj 
the  words  of  this  family.  It  is  interesting  to  observe  that  the 
word  itself,  as  well  as  its  juristic  extension  to  the  cruising  of 
a  few  ships  ofiT  a  port  or  a  coast,  comes  to  us  from  the  great 
battlefield  of  Europe,  the  Walloon  and  Flemish  country,  of 
which  the  soil  has  been  turned  by  the  spade  of  the  foreign 
soldier  as  often  as  by  that  of  the  native  peasant. 

II.  The  BuiiBS  of  Blockade  between  which  we  must 

CHOOSE. 

BuLE  A. — That  blockade  is  only  lawful  in  eases  of  siege. 

The  best  expression  of  this  rule  is  that  derivable  from  the 
Dutch-Swedish  treaty  of  1667.  Lawful  blockade  is  only  of 
"fortresses,  towns,  or  places  having  military  garrisons,  s> 
^'  long  as  it  shall  happen  that  they  are  under  siege  or  attack 
'*  by  an  armed  force,  with  the  intention  of  reducing  them  into 
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^*  the  power  of  sach  force ;  and  in  respect  of  places  situate  on 
''  the  ooasty  by  land  as  well  as  by  sea.'' 

I  have  shewn  that  a  rale  agreeing  in  the  main  with  this 
was  adopted  in  the  treaties  on  the  subject  down  to  the  beginning 
of  the  eighteenth  century.  The  difference  is  that  the  treaty 
just  quoted  is  the  only  one  which  expresses  the  condition  of 
an  attack  by  land  as  well  as  by  sea^  except  so  far  as  that  con- 
dition may  be  implied  by  the  word  ^'  invested,"  as  applied  to 
blockaded  places ;  and  I  do  not  suppose  that  that  word  was 
meant  to  imply  to  it.  On  the  other  hand,  Mr.  Cass,  who 
mentions  'investment  by  sea  and  land,"  appears,  if  his 
words  be  strictly  pressed,  to  have  proposed  a  form  of  the  rule 
even  more  stringent  than  adopted  in  the  treaty  of  1667.  Thus 
the  siege  of  Sebastopol  would  have  fallen  within  the  latter 
rule,  but  not  within  Mr.  Cass's,  for  the  place  was  attacked  by 
land  as  well  as  by  sea,  and  with  a  very  effective  intention  of 
reducing  it,  but  was  never  completely  invested  by  land.  A 
complete  investment  by  land  appears  to  me  an  unnecessary 
condition ;  while  on  the  other  hand,  if  an  attack  by  sea  were 
declared  suflScient,  it  would  be  difficult  to  secure  the  reality  of 
the  attack,  as  a  fleet  might  lie  off  a  port  under  pretext  of 
preparing  for  an  attack,  or  while  needlessly  protracting  the 
operations. 

But,  under  any  of  the  modifications  above  mentioned,  this 
rule  would  amount  to  prohibiting  the  blockade  of  merely 
commercial  ports ;  for  such  a  port,  being  undefended,  must  be 
occupied  as  soon  as  attacked,  and  therefore  the  only  alternative 
which  the  rule  would  leave  would  be  to  occupy  it  or  withdraw 
from  it,  but  not  to  blockade  it.  The  rule  would  also  prohibit 
the  merely  commercial  blockade  of  ports  at  once  military  and 
commercial,  for  the  alternative  would  be  to  proceed  with  a 
real  attack  or  to  withdraw.  Nor  is  it  easy,  or  perhaps  even 
possible^  to  frame  any  rule  which  shall  successfrilly  compass 
these  objects  without  proceeding  on  the  principle  of  requiring 
an  actual  siege  or  attack. 


704  COMMEBCUL  BLOCKADES. 

Of  course  the  capture  or  occupation  of  ports  might  prodooe 
some  of  the  effects  which  flow  from  blockades.  Thui^  if  in 
the  Russian  war  the  allies  had  landed  troops  and  occupied 
Odessa  instead  of  blockading  it,  no  more  grain  would  ha^e 
reached  it  from  the  interior^  and  the  export  of  grain  from 
that  port  would  therefore  have  been  stopped  as  effectually  as 
by  the  blockade.  But  the  occupation  of  commercial  poits 
would  not,  on  the  whole,  produce  results  at  all  compaiable  in 
magnitude  with  those  of  blockades,  because  the  piocesB  wooU 
be  a  much  more  costly  one,  and  could  not  be  so  extendvely 
applied. 

Rule  B*-— 77/^  continental  rule  that  blockades  must  bi 

effective. 

This  is  the  rule  which  we  have  seen  that  the  powers  of  the 
European  continent  have  generally  adopted  in  the  treaties  on 
the  subject  since  the  beginning  of  the  eighteenth  century.  The 
modes  of  expression  are  various,  differing  particularly  in 
completeness.  They  all,  however,  mean  that  there  must  be 
manifest  danger  in  entering  the  blockaded  port^  from  the 
cannon  either  of  ships,  stationary  and  sufficiently]  near  one 
another,  or  of  works  on  land.  Such  also  is  the  apparent  sense 
of  the  treaty  of  Paris  in  1856,  which  runs  thus: — ^'blockades, 
to  be  binding,  must  be  effective,  that  is,  maintained  by  a  force 
really  sufficient  to  prohibit  access  to  the  ooast  of  the  enemy." 
This  rule  permits  the  blockade  of  conmiercial  ports. 

BuuB  C. — The  rule  of  Hie  sea  powers  that  blockades  must 

be  effective* 

No  treaty  has  been  concluded  on  the  footing  of  this  mle, 
unless  that  of  Paris  in  1856,  and  those  between  England  and 
the  Baltic  States  in  1801,  can  be  so  interpreted.  The  role 
must  therefore  be  chiefly  collected  from  the  decisions  of  prize 
courts,  and  cannot  be  stated  with  full  certainty.    Perhaps, 
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howeTer,  the  following  attempt  does  not  do  it  rnjostice.  ^*  Yon 
''may  capture  neutrak  at  any  distance  from  the  blockaded 
^*  port  or  coast,  either  for  the  offence  of  being  bound  for  it,  or 
'*  for  that  of  having  made  their  way  ont»  provided  in  the  latter 
*^case  it  be  daring  the  same  voyage ;  and  yon  may  capture 
^  them  on  the  spot,  in  the  fact  of  trying  to  break  the  blockade : 
'^  if  by  all  of  these  means  together  the  chances  are  very  great 
^'  that  an  offender  against  your  law  will  be  caught,  the  blockade 
'^  is  effective."  Capture  during  any  part  of  the  same  voyage, 
for  having  come  out  of  a  blockaded  port,  is  generally,  but  not 
always,  sanctioned  by  the  supporters  of  Bule  B.  also. 

This  is  the  rule  maintained  in  theory  by  England,  but  in 
numerous  wars,  and  notably  in  that  of  1803-1814,  exceeded  by 
her  in  practice.  We  have  seen  that  similar  language  might 
formerly  have  been  used  of  Holland,  but,  since  she  has  declined 
below  the  rank  of  a  blockading  power,  she  has  supported  the 
continental  Bule  B.  The  United  States  inherited  Bule  C. 
from  the  Anglo-Dutch  jurists  and  precedents,  but  have  recently 
concluded  many  treaties  to  the  effect  of  B.,  and  are  not 
enforcing  the  present  blockade  at  a  distance  from  the  spot. 
Except  in  the  ambiguous  case  of  1801,  the  Baltic  states  have 
ranged  themselves,  in  the  matter  of  blockade,  with  the  con- 
tinental and  not  with  the  sea  powers. 

The  consequences  of  this  rule  are,  commercial  blockades 
in  their  worst  form,  not  limits  to  particular  ports,  for  the  rule 
does  not  require  the  danger  to  be  incurred  from  stationary 
ships,  but  extending  over  entire  coast  lines^  for  any  number  of 
leagues  over  which  cruisers  can  exercise  any  moderately 
efficient  surveillance;  for,  observe,  the  prize  courts  which 
must  judge  whether  the  blockade  can  be  brought  within  this 
clastic  rule  are  those  of  the  captor^s  country.  Also,  general 
disturbance  of  neutral  commerce  in  all  seas. 
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IIL  The  Rules  of  Blockade  oonbidsbsd  on  thi 

Ground  of  Justice. 

Bule  a. — ^A  neutral  cannot  be  touched  by  a  belligerent 
unless  he  has  in  some  way  identified  himself  with  the  enemj. 
Actual  mixing  in  the  hostilities  is  such  an  identification,  snd 
to  relieve  a  place  which  is  the  actual  object  of  attack  at  the 
time,  whether  such  attack  be  conducted  only  by  sea,  or  by 
land  also,  is  actually  to  mix  in  the  hostilities ;  therefore  block- 
ade in  the  case  of  siege  is  justifiable.  To  ship  a  cargo  to  or 
from  a  country  with  which  the  shipper  is  at  peace,  that  cargo 
being  neither  contraband  nor  destined  for  the  supply  of  a 
besieged  place,  is  neither  an  actual  mixing  in  the  hostilities, 
nor  in  any  way  an  identification  of  the  shipper  with  the 
enemy ;  therefore  blockade  except  in  the  case  of  siege  is  un* 
justifiable. 

These  maxims  I  hold  to  be  clear,  and  they  justify  Bule  A. 
as  well  in  what  it  permits  as  in  what  it  forbids,  except  that 
they  leave  the  condition  of  an  attack  by  land  as  a  trifling  con- 
cession of  principle  made  to  neutrals  for  the  sake  of  haying  a 
better  rule.  The  objections  to  these  maxims  will  be  best 
considered  under  the  other  form  which  they  assume,  as 
attempted  justifications  of  Bule  C,  the  supporters  of  which  are 
obliged  to  take  the  most  opposite  view  to  mine  of  what  is 
implied  in  neutral  and  unneutral  conduct. 

Bulk  B. — The  theory  of  neutral  and  unneutral  conduct, 
contained  in  the  above  justification  of  Bule  A.,  is  often 
admitted  by  continental  writers,  who  nevertheless  proceed  to 
justify  Bule  B%  on  technical  grounds,  which  have  no  connec- 
tion with  neutrality. 

They  say  that  a  blookading  squadron  effects  an  actual  con- 
quest of  that  portion  of  the  sea  which  is  comprised  within  the 
crossing  fires  of  its'  broadsides,  assisted,  it  may  be,  by  that  of 
batteries  on  land,  and  may  therefore  lawfully  refuse  to  any 
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vessels  the  right  of  passage  through  or  across  that  portion  of 
the  sea,  just  as  it  might  refuse  the  right  of  passage  through 
or  across  any  part  of  its  territory  on  land.  This  theory 
exactly  covers  the  extent  of  Rule  B.,  as  understood  without 
the  right  of  subsequent  capture  for  a  successfully  completed 
breach  of  blockade.  So  far  as  their  fires  cross,  and  no  farther, 
can  stationary  ships  cause  manifest  danger  to  a  vessel  entering 
a  port.  And,  since  a  territorial  sovereign  may  dictate  laws 
and  enforce  them  within  his  territorial  limits,  but  cannot  pur- 
sue and  punish  beyond  those  limits  for  an  offence  committed 
within  them,  therefore  the  breach  of  blockade  can,  on  this  theory, 
be  only  punished  by  capture  on  the  spot,  and  not  by  capture 
on  the  high  seas  for  intended  or  past  breach.  But  the  theory 
does  not  lead  to  any  distinction  between  commercial  and  mili« 
tary  blockades,  for  the  sea  off  one  port  must  be  as  liable  to 
conquest  by  ships  stationed  in  it  as  that  off  another.  Conse- 
quently, it  is  argued,  blockades  maintained  by  stationary  ships 
are  lawful,  whatever  the  character  of  the  place  blockaded,' 
and  whether  or  not  any  attempt  be  made  to  reduce  it  into  the 
possession  of  the  blockading  force. 

But,  I  answer,  the  sea  is  not  the  subject  of  property  or 
dominion  except  as  appurtenant  to  the  land,  to  the  owner  of 
which  it  belongs  to  the  extent  of  cannon  range  from  it. 
Admitting,  therefore,  that  the  portion  which  the  blockading 
squadron  is  said  to  have  conquered  lies  within  cannon  range 
of  the  shore,  and  would  therefore  be  transferred  by  a  transfer 
of  the  dominion  of  the  shore,  I  still  cannot  find  any  principle 
on  which  a  claim  to  dominion  over  it  can  be  sustamed  by  per- 
sons who,  by  the  hjrpothesis,  have  not  yet  conquered  the  shore. 
Again,  the  sea,  within  the  limits  mentioned,  remains  within 
cannon  range  of  the  shore,  at  the  same  time  that  the  fires 
of  the  blockading  squadron  cross  over  its  surface.  How,  then, 
as  a  matter  of  fact,  is  its  conquest  complete  ?  and  how  can  it 
be  made  out,  on  the  theory  in  question,  though  the  defenders 
of  that  theory  are  obliged  to  admit  it,  that  a  neutral  vessel  is 
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r^sA  <mUAde  a  port,  I  submit  that  the  qpeadaa  is  no  £00^: 
n^iWincerL  T/j^?  fboT':  fctill  belongs  to  anodier  sanvrexgx  t: 
you  are  therefore  Ktill  thrown  back  on  the  prerioos  <pKS^  '■ 
whether  tlie  paiwage^  which  a  neatnd  intends  to  make  xhrozi- 
four  t^rritrmal  sea  to  the  dominions  of  that  other  soitbrs?:. 
in  C4)umicnt  with  the  duties  of  nentralify.  If  it  is,  yon  cc 
no  more  forbid  it  than  Turkey  can  close  the  Daidsne^-"? 
against  trading  ressels  bound  for  the  Boasian  ports  sod  tt€ 
J5lack  fica. 

I  a/lhero  therefore  to  the  theory  of  neutral  and  unnential 
c^niduct,  above  developed,  as  the  only  just  foundation  of  tbe 
law  of  blockade. 

Bulk  C— It  has  been  said  in  support  of  this  rale  that  it 
is  an  unneutral  act  to  carry  on  any  trade  with  a  belligerent, 
because  the  belligerent  is  thereby  strengthened ;  and  tbat 
the  other  belligerent  is  consequently  entitled  to  probibit 
all  such  trade  by  means  of  a  blockade.  This  is  as  mncb 
as  to  say  that  my  baker  is  guilty  of  unjustifiable  presamp- 
tion  if  he  employs  my  tailor,  with  whom  I  have  a  law-0uit. 
But^  to  treat  the  argument  seriously,  if  commerce  with  the 
enemy,  other  than  contraband,  is  in  itself  neutral,  it  needs 
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no  blockade  to  make  it  unlawful,  and  a  belligerent  may 
stop  it  without  even  the  slender  formalities  required  by  Bule 
C. :  at  the  same  time  he  will  be  bound,  in  fairness,  himself 
also  to  forego  the  advantage  of  commerce  with  neutrals.  Such 
are  the  inevitable  results,  extravagant  on  the  one  hand,  absurd 
on  the  other,  of  this  doctrine.  But  if  such  commerce  be 
not  in  itself  unneutral,  the  blockade  cannot  make  it  unneutral, 
because  the  right  to  establish  the  blockade  must  depend  on 
the  intrinsic  character  of  the  commerce.  Plainly  the  belli- 
gerent cannot  treat  an  act  as  injurious,  or  infringing  on  his 
rights,  merely  because  he  finds  it  detrimental  to  his  interests, 
considered  without  reference  to  the  moral  or  legal  relations  in 
which  his  interests  stand  to  those  of  third  parties.  Putting  the 
war  out  of  the  question,  the  neutral  has  an  incontestable  right 
to  traffic  with  either  belligerent :  the  war,  to  which  he  becomes 
a  party  so  far  only  as  he  interferes  in  its  operations,  cannot 
affect  that  right  while  he  abstains  from  such  interference.  If 
the  neutral  traffic  happens  to  be  more  advantageous  to  one 
belligerent  than  to  the  other,  that  must  be  reckoned  among 
the  natural  conditions  of  the  struggle,  just  as  the  comparative 
resources  and  geographical  situations  of  the  belligerents. 

Again,  it  has  been  asserted  that  a  neutral  is  bound  to 
assume  the  justice  of  the  war,  and  may  therefore  be  treated  by  a 
belligerent  as  one  who  wilfully  impedes  the  prosecution  of  a 
right  of  which  he  cannot  affect  ignorance.  In  some  minds 
this  notion  has  arisen  from  misunderstanding  the  principle 
that,  as  against  neutrals,  every  war  is  a  justum  bellum^  that  is, 
not  a  justj  but  a  lawful  war.  The  neutral  must  admit  the 
legality  of  the  state  of  war  as  between  the  belligerents,  and 
therefore  bear  in  silence  the  mischiefs  which  may  indirectly 
follow  to  him  from  the  measures  which  they  aim  directly  at 
one  another.  But  with  the  justice  of  the  cause  of  war  ho 
has  nothing  to  do,  and  passes  no  opinion  on  it  either  way :  nor 
can  he  possibly  be  bound  to  assume  the  justice  of  both  sides 
at  once,  as  he  must  be  if  he  is  bound  to  assume  that  of  either. 
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erjrrm  J,  he  cannot  complain  of  the  Tigoar  with  wiucfa  yoo  II:^ 
fftmck ;  bnt  von  ma^  not  strike  the  enemj  tfanii^  fainu  5:v 
whom  rlr^e^  a  commercial  blockade  directly  strike  ?  Toe  fir? 
int/>  a  netitral,  board  him^  pint  him  in  iroos  if  lie  renlSi  k^ 
hm  ship  and  car^^o^  and  appropriate  the  price ;  other  neotnl 
^hifis  are  deterred  bj  the  example  from  sailing  finr  flie  same 
)Kirt|  nentral  workshops  are  closed,  and  neotral  subjects  stam 
in  conseqnence  of  these  acts  in  which  no  enemj'a  preseDce  is 
dti'/^rerable*  Yet  men  hare  been  fonnd  to  say  that  all  this  is 
aimed  directly  a;;ainst  the  enemy^s  commeroe,  as  if  the  smart 
which  the  neutral  feels  arose  from  an  oocalt  sympathy  with 
some  enemy  on  whom  your  blows  immediately  fell  I  One  b 
led  to  ask  whether  for  such  reasoners  there  are  any  facts,  or 
whether  every  thing  is  not  regarded  by  than  as  the  sport 
of  rhetoric. 

BometimeSi  again,  resort  is  had  to  the  doctrine  of  necessitf 
in  order  to  jastify  blockades  to  the  extent  of  Bnle  C.  Nations, 
which  have  no  common  political  superior,  are  compared  to 
persons  living  in  a  state  of  nature ;  and  there  are  attributed 
to  them  those  rights  of  self-preservation  which  such  persons 
would  possess.  If  a  nation,  it  is  argued,  cannot  defend  itself 
without  destroying  neutral  commerce^  then  it  may  destroy 


COMMERCIAL  BLOCKADES.  711 

neutral  commerce.  Now  the  first  remark  which  occurs  on 
this  is  that  nations  seldom  have  to  fight  for  self-preservation, 
bat  generally  fight  to  gain  or  preserve  advantages  in  the  mode 
of  their  existence^  and  that  we  seek  for  reasons  applicable  to 
all  warS;  and  not  to  some  only. 

Bat|  farther,  if  even  we  suppose  a  war  really  waged  for  the 
preservation  of  national  existence,  such  a  war  does  not  neces- 
sarily create  rights  against  third  parties.   What  a  man  may  do 
against  his  fellow,  prior  to,  or  independent  of,  the  institution  of 
society,  does  not  depend  on  the  mere  fact  that  there  is  no  third 
person  to  set  limits  to  his  actions:  it  must  flow  from  his  nature. 
That  is  indeed  confessed,  as  soon  as  natural  rights  are  treated 
as  capable  of  enumeration,  and  self-preservation  is  named  as  one 
of  them:  for  if  the  mere  absence  of  a  political  superior  were 
sufficient  to  create  a  right, everythingwould  be  rightful  in  a  state 
of  nature.  Therefore,  in  order  to  vindicate  for  a  nation  the  same 
natural  right  of  self-preservation  which  belongs  to  individuals, 
it  is  not  sufficient   to  remark  that  nations  have  no  common 
political  superior,  but  the  nature  of  their  life  must  be  analysed 
and  it  must  be  shown  to  present  those  qualities  on  which  the 
right  in  question  is  founded.    Now  national  life  and  the  want 
of  it  differ  only  as  more  or  less  favourable  conditions  under 
which  the  several  members  of  the  body  pass  their  individual 
lives.    The  extinction  of  national  life  is  in  truth  the  modifica- 
tion of  some  millions  of  individual  existences,  a  modification 
often  so  unfavourable  to  all  moral  and  material  well  being  that 
very  large  rights  arise  for  the  sake  of  preventing  it,  though 
never,  even  then,  without  reference  to  the  guilt  of  those  who 
have  endangered  so  valuable  a  national  existence.    But  it  is 
not  true  that  all  national  life  confers  rights  for  its  preserva- 
tion.   To  take  an  extreme  case  as  an  example,  a  nation  may 
be  imagined  composed  of  fragments  differing  in  blood,  lan- 
guage, and  history,  held  together  by  the  brute  force  of  an  army, 
and  presenting  a  constant  focus  of  disorder  to  the  surrounding 
regions  of  the  earth,  through  the  natural  tendency  of  the 
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parts  ioflepante  firom  each  other,  and  nnite  with  neighboiirii^ 
bodies  tn  which  thqr  posseas  affinity.  Is  it  meant  to  aaj  that 
that  natioDy  in  other  words,  that  that  army,  by  the  mere  fact 
of  the  SQpremacy  which  it  has  grasped,  gains  rights  against 
third  parties  who  do  not  mix  themselves  in  any  way  with  its 
proceedings?  Bnt  to  retnm  to  general  considerations,  the 
moment  it  is  realised  that  national  life  is  bnt  a  form,  govern- 
ing the  individual  lives  of  the  aggregate  mass  of  citizens,  it 
mnst  be  perceived  that  in  order  to  daim  for  a  nation,  as 
agamst  neutrals,  the  same  rights  of  self-preservation  vdiich 
belong  to  individuals  in  a  state  of  nature,  as  against  unoffend- 
ing persons,  it  is  necessary  to  claim  for  individuals  the  right 
to  inflict  on  unoffending  persons,  for  the  sake  of  preserving 
what  they  deem  to  be  some  more  favourable  condition  of 
existence,  all  that  they  might  inflict  on  them  for  the  sake  of 
preserving  existence  itself. 

In  conscience,  no  man  can  inflict  a  mischief  on  an  unoffend« 
ing  person,  in  order  to  avoid  a  not  greater  mischief  to  himself. 
Thus,  A.  cannot,  in  conscience,  kill  B.  in  order  to  avoid  being 
killed  by  C.  But  farther,  the  right  as  against  the  third 
party,  or  the  third  party's  duty  of  submitting  to  the  exercise 
of  the  right,  does  not  depend  merely  on  its  conscientious 
assertion.  If  A.  and  C.  fight,  the  fact  that  A.  is  in  danger, 
and,  even  conscientiously,  seeks  to  inflict  a  lesser  mischief  on 
B.  in  order  to  escape  the  clanger,  is  not  conclusive  as  to  E's 
duty  of  submitting  to  the  infliction.  B.  may,  in  all  good 
conscience,  claim  to  exercise  his  own  judgment  on  the  quarrel; 
and,  if  be  finds  A.  to  be  in  the  wrong,  he  may  close  against  . 
him  the  desired  means  of  escape,  except  on  condition  of  his 
doing  towards  0.  that  which  he,  B.,  erroneously  or  not  is 
immaterial  so  long  as  it  be  conscientiously,  believes  to  be  just- 
Without  this  right  of  the  third  party,  which  in  very  many 
cases  is  also  a  duty,  civil  society  itself  would  be  an  injustice. 
B.  is  rated  to  thp  police  in  order  that  A.  may  not  be  robbed 
by  C.    B.|  in  this,  suffers  a  lesser  mischief  in  order  that  A. 
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may  avoid  a  greater ;  bat  B.  has,  in  return,  the  right  of  seeing 
that  A.  does  not  call  in  the  police  to  gratify  his  own  malice 
against  C. 

If  we  apply  these  principles  to  international  relations,  the 
result  is  obvious.  It  is  darkening  knowledge  by  words  with- 
out understanding,  to  talk  of  what  a  belligerent  may  do 
against  a  neutral  by  natural  right,  and  yet  refuse  the  neutral 
his  right  to  judge  of  the  merits  of  the  cause,  which  is  a  right 
equally  natural  if  he  is  to  suffer  for  the  cause.  The  nations 
of  the  earth  are  not  yet  prepared  for  an  universal  system  of 
arbitration.  Granted,  and  the  consequence  is,  that  they  are 
not  yet  in  a  position  in  which  belligerents  can  justly  claim  to 
inflict  sufferings  on  neutrals.  If  a  belligerent  attempts  to 
meddle  with  the  commerce  of  a  neighbour  who  strictly 
observes  all  the  duties  of  neutrality,  and  at  the  same  time 
haughtily  prohibits  that  neighbour  from  expressing  an  opinion 
on  the  justice  of  the  war,  then,  however  conscientious  the 
belligerent  may  be,  the  neutral  has  a  clear  right  to  refuse 
submission ;  and  the  sooner  neutrals  make  it  a  rule  to  refuse 
submission  in  such  cases,  the  more  they  will  help  forward  the 
advent  of  arbitration  as  a  substitute  for  war. 

I  conclude  then  that  the  attempted  justification  of  commercial 
blockades  by  the  doctrine  of  necessiiy  will  not  bear  criticism, 
and  that  their  justice  must  turn  on  the  question  of  neutral  or 
unneutral  conduct,  in  which  balance  we  have  already  tried 
them  and  found  them  wanting. 


IV. — COMMEBCIAL    BLOCKADES   CONSIDERED  OK  THE  GROUND 

OF  General  International  Policy. 

There  has  been  much  discussion  lately  on  the  proposal  of 
Mr.  Marcy  to  exempt  private  belligerent  property  from  capture 
on  the  seas,  the  cases  of  blockade  and  contraband  excepted. 
In  that  discussion  the  argument  has  been  used,  that  wars 
are  made  rarer  and  shorter  by  being  made  more  terrible  to 
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belligeienti.  Whether  the  fret  be  as  aDeged  it  will  be  well 
worth  enqairing,  on  the  proper  occBfiiQD,  by  the  light  both  of 
reason  and  history ;  in  the  meantime  the  assertion  wean  a 
certain  appearance  of  plausibility.  But  an  echo  of  that  argu- 
ment has  been  allowed  to  find  its  way  into  the  discnsflion  of 
the  present  question,  for  it  has  been  said  that  wars  are  made 
shorter  by  being  made  more  terrible  to  neutrals,  who  are 
thereby  goaded  into  interfering  and  putting  an  end  to  them. 
I  must  confess  that  this  assertion  woiild  have  seemed  to  me 
devoid  of  plausibility,  had  it  not  been  prominently  put  forward 
as  the  statesman's  view,  and  the  opposite  view  stigmatised  as 
the  narrow  and  commercial  one. 

The  patient  acquiescence  of  the  European  states  for  two 
years  and  a  half,  reckoning  to  the  publication  of  this  paper,  in 
that  blockade  which,  of  all  those  recorded,  has  occasioned 
the  widest  and  deepest  suffering  among  their  population,  ought 
now  at  length  to  dispel  the  dream  that  blockades  shorten  wars 
by  provoking  to  intervention.  If  intervention  should  oome  in 
the  present  instance  after  all,  is  it  from  England  or  France 
that  it  may  be  expected  ?  In  other  words,  will  the  blockade 
liave  been  the  motive,  or  the  desire  of  obtaining  a  friendly 
neighbour  for  the  remodelled  state  of  Mexico  ?  But,  if  inter- 
vention  should  in  another  case  be  more  speedily  and  surely 
provoked  by  a  blockade,  yet,  being  the  mere  effect  of  the  smart, 
it  must  necessarily  be  of  a  nature  adverse  to  the  blockading 
power,  and  the  arrangement  by  which  it  may  patch  up  the 
quarrel  must  fail  to  be  based  on  that  calm  appreciation  of  the 
causes  of  discord  from  which  alone  a  permanent  settlement 
can  be  expected.  No  man  more  desires  than  I  do  that  arbi- 
tration may  be  wisely  and  effectively  employed  to  compose  the 
differences  between  nations.  But  to  regard  that  object  as 
attainable,  without  raising  the  arbitrator  above  the  passing 
interests  created  by  the  conflict,  is  one  of  those  errors  which 
are  only  made  in  defending  established  abuses. 

Another  argument  which  has  been  used  against  the  proposed 
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change,  and  this  too  by  a  statesman,  is,  that  it  would  tend  to 
prolong  wars  by  equalising  the  resources  of  the  belligerents. 
The  dreaded  consequence  of  equalisation  must  be  admitted  to 
be  in  most  cases  true  in  fact ;  it  is  the  stronger  belligerent 
who  is  most  likely  to  profit  by  the  system  of  commercial 
blockades,  and  exclude  the  weaker  from  the  legitimate  benefit 
of  neutral  commerce.    But  is  equalisation  to  be  dreaded? 
For  several  centuries  we  have  been  in  the  habit  of  going  to 
war  to  preserve  the  balance  of  power.    Lately  we  have  been 
accustomed  to  hear  that  our  fears  were  often  vain,  and  that  the 
balance  of  power  did  uot  need  such  elaborate  and  costly 
righting.     Still  it  is  rather  surprising   to   hear  a   cystem 
recommended  just  because  it  tends  to  destroy  the  balance  of 
power.   The  argument  may  be  valuable  as  a  proof  of  the  extent 
to  which  old  ideas  are  losing  their  hold  even  on  the  minds  of 
statesmen.    But  surely  it  cannot  be  seriously  meant  to  say 
that,  to  make  the  liberties  of  every  country  depend  on  its 
preparation  to  stand  the  shock  of  a  first  campaign,  is  hence- 
forth the  great  object  of  international  law  ?    Let  those  who 
have  avowed  that  they  admire  commercial  blockades  because 
they  tend  to  make  the  scale  which  is  momentarily  lighter  kick 
the  beam,  ask  themselves  whether,  if  a  war  was  to  break 
out  between  Italy  and  Austria,  their  only,  or  their  first,  wish 
would  be  that  it  should  be  short,  unconditionally  short,  without 
reference  to  any  other  consideration?     Would  they  even 
express  that  wish  of  a  war,  if  any  most  unhappily  should 
arise,  between  England  and  France,  remembering  what  has 
been  the  usual  fortune  of  the  first  years  of  such  wars  ? 

Except  that  extreme  inequality  of  preparation  which  lays 
a  country  open  to  be  struck  decisively  in  one  campaign,  there 
is  no  circumstance,  between  powers  tolerably  matched  in  re- 
sources, which  has  any  influence,  either  in  inviting  to  war  or 
in  prolonging  it,  that  is  worth  naming  in  comparison  with  the 
moral  and  political  interests  at  stake  in  their  differences.  I 
attach  therefore  but  small  importance  to  the  argument  that 
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this  or  that  rule  concerning  belligerent  rights  teods  to  pnm^ 
peace.    But  to  those  who  think  fit  to  enter  into  sndi  oonifa- 
ations,  I  would  suggest  that  at  least  no  arrangenient  cm  be 
devised  which  might  more  effectually  deter  any  maritimft  Mt 
from  war,  than  one  by  which,  while  its  own  oonuneroe  ahodi 
remain  iu  that  event  exposed  to  the  mischiefs  it  had  prordnd, 
the  commerce  of  neutrals  should  be  exempted  from  than. 
Commercial  blockades  have  been  chiefly  valuable  to  beUigeienti) 
by  enabling  them  to  restrain  neutrals  from  wng  the  mercantile 
opportunities  created  by  their  neighbours'  Tnadnffaw    Ub^^ 
the  arrangement  alluded  to,  if  a  mercantile  nation  went  to  vsr, 
it  would  do  so  at  the  risk  of  its  commerce. 

y,     GOMMBRGIAL    BLOCKADES    CONSIDEBED    OK    THE    OBOU^'B 

OF  Special  Bbitish  Polict. 

I  shall  take  the  liberty  of  introducmg  this  part  of  my  saig^ 
in  the  words  of  Mr.  Cobden:  I  could  not  claim  an  equd 
authority  for  the  result  of  any  independent  researches  I  mig^t 
make  into  the  statistics,  but  the  truth  of  the  oase,  as  Ur. 
Cobden  has  presented  it,  must  commend  itself  to  the  oommon 
sense  of  every  one. 

''  One  third  of  the  inhabitants  of  these  islandst,  a  number 
**  equal  to  the  whole  population  of  Great  Britain  at  the  co^ 
^'  mencement  of  this  century,  subsist  on  imported  food.  Ho 
''other  country  contains  half  as  many  people  as  the  United 
'^  Kingdom  d^ndent  for  subsistence  on  the  produce  of  foieigti 
''  lands.  The  grain  of  all  kinds  imported  into  England  in  1861 
''exceeded  in  value  the  whole  amount  of  our  imports  oxtj 
"years  ago :  and  the  greater  portion  of  this  supply  is  brought 
'^  from  the  two  great  maritime  states,  Russia  and  America,  t^ 
''  whom,  if  to  any  countries,  the  belligerent  right  of  blocb^^ 
''  must  have  for  us  a  valuable  application.  If  left  to  the  fr^ 
*' operation  of  nature's  laws,  this  world-wide  dependence  offers 
"  not  only  the  best  safeguard  against  scarcity,  but  the  surest 
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^  gnorantee  for  regolarity  of  sapply ;  bat  a  people  so  oircum^ 
'^  stanoed  is,  beyond  all  others,  interested  in  removing  every 
'^  human  regulation  which  interferes  with  the  free  circulation 
^^  of  the  necessaries  of  life,  whether  in  time  of  peace  or  war,— 
^'  for  a  state  of  war  increases  the  necessity  for  insuring  the 
<'  means  of  feeding  and  employing  the  people. 

'^  This  is,  however,  a  very  inadequate  view  of  the  subject. 
<'  For  the  raw  materials  of  our  industry,  which  are  in  other 
''  words  the  daily  bread  of  a  large  portion  of  our  population, 

'^  we  are  still  more  dependent  on  foreign  countries 

^  It  may  be  alleged  of  nearly  all  articles  of  food  or  raw  mate- 
'^  rials,  transported  over  sea,  that  more  than  one  half  is  destined 
^'  for  these  islands.  It  follows  that  were  we,  in  the  exercise  of 
'^  the  belligerent  right  of  blockade,  to  prevent  the  exportation 
'^  of  those  commodities,  we  should  inflict  greater  injury  on  our- 
'^  selves  than  on  all  the  rest  of  the  world,  not  excepting  the 
'^  country  with  which  we  were  at  war :  for  if  we  could  effectually 
^  dose  the  ports  of  one  or  more  of  these  countries  against  both 
''  exports  and  imports,  we  should  be  merely  intercepting  the 
^^  supply  of  comparative  luxuries  to  them,  while  we  arrested 
*^  the  flow  of  the  necessaries  of  life  to  ourselves ;  and  for  every 
'^  cultivator  of  the  soil,  engaged  in  the  production  of  cotton  or 
^^  other  raw  materials,  thereby  doomed  to  idleness,  three  or  four 
^^  persons  would  be  deprived  of  employment  in  the  distribution 
^'  and  manufacture  of  those  commodities. 

'^  These  facts  are  an  answer  to  those  who  maintain  that  it  is 
'^  necessary  to  reserve  in  our  hands  the  right  of  blockade,  as  an 
^^  instrument  of  coercion  in  case  of  war.  Against  such  countries 
'^  as  Francci  Germany,  Holland,  Belgium,  &c.,  blockades  have 
^'  lost  their  force,  owing  to  the  extension  of  the  railway  system 
<^  throughout  the  continent  of  Europe.  In  cases  where  a  blow 
^'  may  still  be  struck  at  the  commerce  of  a  nation,-*of  what  use, 
'<  I  would  ask,  is  a  weapon  of  offence  which  recoils  with  double 
^^  force  on  ourselves  ?    It  would  be  but  a  poor  consolation  to 

3d 
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^^  oar  popnlatioDy  who  were  subjected  to  the  evils  of  eBfixroed 
^^  idleness  and  starvation,  to  be  told  that  the  food  and  raw 
^^  materials  destined  for  their  snbsistence  and  employment  were 
^^  rotting  in  the  granaries  of  mined  cultivators  in  Busoa  or 
^'  America. 

'^  These  considerations  have  always  led  us,  practically*  to 
^^  violate  our  own  theory  of  a  commercial  blockade,  whenever 
^  the  power  to  do  so  has  rem^ed  in  our  handsi  even  when  the 
^'  exigencies  of  our  situation  as  a  manu&cturing  people  were  tsr 
^^  less  pressing  than  they  are  at  present.  If  we  consult  the 
^  experience  of  our  past  wars,  we  shall  find  that,  as  a  bellige- 
^^rent,  we  have  invariably  abstained  from  taking  effectual 
**  measures  for  preventing  the  productions  of  our  enemies  fiom 
'^  reaching  our  shores.  It  is  true  we  have  maintained,  for  our 
'^  navy,  the  traditional  right  and  duty  of  a  blockade,  whilst  (I 
^^beg  your  attention  to  the  distinction)  we  have  invariably 
^  connived  at  its  evasion. 

^*  A  fair  deduction  from  these  facts  and  premises  leads  us  to  a 
^  very  grave  national  dilemma.  We  persist  in  upholding  a  belli* 
<<  gerent  right,  which  we  have  always  shrunk  firom  enforcing, 
^'  and  shall  never  rigorously  apply,  by  which  we  place  in  the 
'<  hands  of  other  belligerents  the  power,  at  any  moment,  of 
*^  depriving  a  large  part  of  our  population  of  the  supply  of  the 
^'  raw  materials  of  their  industry,  and  of  the  necessaries  of  life. 
^^  In  this  respect  the  question  of  blockade  is  essentially  different 
^'  from  that  of  the  capture  of  private  property  at  sea.  In  the 
^^  latter  case  we  are  only  liable  to  injury  when  we  choose  to 
<<  become  belligerents,  whereas,  in  the  former,  we  are  exposed 
*^  to  serious  calamities  as  neutrals ;  and  England,  by  proclaim- 
'^  ing  the  policy  of  non-intervention,  has  recently  constituted 
<*  herself  the  great  neutral  povrer.'' — Letter  from  Mr.  Cobden, 
M.P.,  to  Henri/  Ashworth,  Esq.;  AUx.  Ireland  4r  Co^  1862. 

The  chief  argument  from  e|>eoial  British  poUqy  which  is 
advanced  against  this  cogent  reasoning  is,  that  ^'  the  last  shred 
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of  onr  naval  sapremac/'  would  be  sarrendered  with  commer- 
oial  blookades.  I  give  the  words  which  have  been  so  often 
nsed,  becaoBe  the  romantic  appeal  they  make  to  our  feelings 
constitutes  their  only  strength.  Nothing  has  in  fact  endangered 
our  naval  supremacy  so  much  as  these  blockades.  They  have 
produced  three  armed  neutralities^  in  1693, 1780^  and  1800, 
from  the  last  of  which  we  were  delivered  by  the  death  of  the 
Emperor  Paul ;  and  in  the  great  war  with  the  French  empire 
they  would  have  produced  an  armed  neutrality  more  formidable 
than  any  previous  one,  but  for  the  sympathy  which  Europe  felt 
with  us  agdnst  the  imperial  conqueror.  In  any  war  of  ours 
towards  which  two  or  three  of  the  great  maritime  powers  shall 
really  feel  as  neutrals,  our  naval  existence,  not  to  speak  of 
supremacy,  will  depend  on  our  not  calling  down  the  indignation 
of  those  powers  on  our  heads  by  undertaking  commercial 
blockades  of  any  importance.  Let  no  one  imagine  that  in  such 
a  case  the  United  States  will  respect  our  blockade  as  we  are 
now  respecting  theirs.  They  would  not  be  bound  to  do  so  if, 
as  on  previous  occasions,  we  trafficked  in  licences  for  the  breach 
of  our  blockade,  or  in  any  other  way  connived  at  the  productions 
of  the  blockaded  country  reaching  our  ports.  And  unless  we 
were  prepared  so  to  connive,  we  should  never  be  &tuous  enough 
to  establish  a  great  blockade. 

There  is,  however,  another  argument  which  must  not  be 
passed  without  notice.  It  is  that  we  should  lose  the  m^ns 
which  we  have  so  often  lately  employed,  and  sometimes  in 
conjunction  with  France,  for  the  coercion  of  small  powers,  as 
Qreece  and  Buenos  Ayres.  But  the  loss  need  not  be  regretted. 
When  such  coercion  becomes  a  necessity,  the  end  may  as  easily 
be  attained  by  war :  the  ten  years*  blockade  of  Buenos  Ayres, 
to  which  a  few  regiments  landed  would  have  dictated  terms  in 
a  week,  would  lead  one  to  say,  much  more  easily.  And  war,  in 
these  cases,  is  the  fairest  plan.  The  belligerent,  for  in  truth  he 
always  is  such,  does  not  then  evade  the  responsibility  of  his 
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acts.  Even  the  fear  that  in  case  of  a  declaiation  of  war,  the 
weaker  power  will  oommisBion  privateerSy  which  was  prohahly 
a  leading  motive  for  pacific  blockades,  now  no  longer  exists. 
Nor  was  it  ever  a  coarse  worthy  of  great  nations,  unhappily 
involved  in  differences  with  small  ones,  to  Bnap,  in  the  mode 
of  proceeding,  at  advantages  which  conld  not  have  been 
obtained  against  a  state  powerfhl  enough  to  meet  tiie 
blockade  by  declaring  war  itsdC 


I  have  now  given  the  reasons  why  it  seems  to  me  that  both 
practical  English  statesmen,  and  the  theoretical  stadents  of 
international  law,  ought  to  subscribe  to  the  proposition  which 
has  been  made  to  abolish  commercial  blockades.  It  is, 
unhappily,  much  too  late  to  apply  the  amendment,  even  if 
now  adopted,  to  the  present  war.  The  evil  example  set  from 
this  side  of  the  Atlantic  must  be^r  its  fruit  But  the  fruit  it 
is  bearing  may  suggest  to  the  nations  of  the  earth  whether  the 
division  of  labour,  which  it  has  been  justly  said  is  the  essence 
of  free  trade,  can  be  carried  out  with  safety,  if  commercial 
blockades  are  to  continue  lawful  In  all  other  ways  we  help 
forward  the  time  when  every  climate  and  soil  shall  be  devoted 
to  the  produce  for  which  it  is  best  adapted,  and  every  descrip- 
tion of  natural  power  shall  be  applied  to  work  up  that 
produce,  wherever  nature  has  made  its  application  cheapest 
Can  the  increasing  millions  of  the  human  race  bo  fed  and 
clothed,  taught  and  elevated,  on  any  other  terms  ?  Yei^  can 
any  nation  trust  itself  to  those  terms,  if  the  machinery  of  so 
delicate  a  system  can  be  thrown  out  of  gear  at  a  moment's 
notice,  not  by  its  own  madness  alone — the  ruinous  consequences 
may  help  to  restrain  it  from  that — ^but  by  the  madness  of  any 
other  people,  over  whom  it  has  no  control  at  all  tUl  after  the 
fact,  and  a  control,  even  then,  of  the  most  imperfect  kind,  and 
not  exerdsable  without  lending  a  powerful  support  to  one 
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or  other  of  the  belligerents,  whose  policy  the  neHtral  maj, 
perhaps,  abhor,  though  a  stupid  system  of  international  law 
has  made  him  interested,  almost  for  life  or  death,  in  the  ill 
Buooess  of  the  blockade  which  the  opponent  of  that  policy 
enforces  ?  The  answers  to  be  given  to  these  queries  are  not 
more  clear  than  the  remedy  proposed  is  simple  and  easy. 
And  I  close  this  paper  with  the  expression  of  a  fiill  confidence 
that  before  long  the  rule  for  which  I  have  be^  pleading  will 
be  established  as  that  of  future  wars. 


^22 


XXXnr.— COPYRIGHT  IN  THE   FINE  ABT&^Bi 
WALKER  ¥ARSHALT,,  tm^  BABUBiXB-AiyUw. 

The  KiVjwt  of  the  Copyright  in  Woiksof  the  Rne  Atta,l»* 
Iwn  before  the  kgidahire  for  aefcnl  .sfrinni^  and  will  again, 
I  iinder^t&sd,  be  SQbmitted  to  their  oonoideration  during  tbe 
cesdon  DOW  corrent  The  natore  of  the  rights  the  prindples 
upon  winch  h  oQgbt  to  be  estaUiahed,  the  meaas  hj  which 
il  may  be  seemed,  the  mode  bj  which  the  interests  of  the 
artist  the  patrm,  and  the  pnbfic  may  be  haniKBUfledy  are 
so  little  settled  or  undefstood  that  scazcely  anj  legislaiiTr 
measure  upon  the  mbjet^  has  been  brought  to  the  test  of  1^ 
criticism  withoat  its  infinnity  being  groady  appareot.  It 
may,  therefore,  be  not  unworthy  the  attention  of  this  socief j, 
nor  foreign  to  the  objects  to  whidi  it  applies  itself  to  coomiei 
what  are  the  principles  (if  any)  upon  whkh  ec^yrigbt  iQ 
works  of  art  may  be  based. 

By  the  fine  aitsy  I  understand  the  arts  of  painting,  scalp- 
tore,  and  oigraring :  By  copyright,  the  pn^^ty  in  the  com* 
poidtion  and  deagn  of  an  original  work  in  the  fine  arts ;  or, 
the  right  of  reproducing  or  multiplying  copiea. 

Until  the  last  sesaiaii  of  Parliament^  there  was  no  copyright 
in  a  picture.  Copyri^t  had  been  conferred  in  original  worb 
of  sculpture,  and  in  engrarings^  although  not  original,  iy 
statutes  of  the  reign  of  George  IIL ;  but,  until  the  Act  of 
t  he  24  and  25  Victoria,  a  painter  had  no  more  right  in  tbe 
compoffition  of  his  picture  than  the  merest  stranger ;  it  was 
common  property,  any  person  might  copy  it,  any  person  migb^ 
engraTC  it,  any  person  might  photograph  it :  neither  he  nor 
the  proprietor  of  the  picture,  in  case  he  had  parted  witii  lb 
property  in  it,  had  any  ground  of  complaint,  or  any  means  of 
interdicting  such  reproduction,  if  the  picture  were  once  pub- 
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liahed — an  indefinite  expression,  meaning  I  know  not  what. 
See  Prince  Albert  v.  Strange,  1  WN.  &  G.  25 ;  Turner  v. 
Hobinson,  10  Ir.  Ch.  B.  121. 

I  cannot  help  thinking  that  it  was  a  singular  anomaly  in 
our  law,  that,  notwithstanding  the  refinements  to  which  it  had 
attained,  in  the  recognition  of  the  rights  of  property,  there 
should  have  been  no  recognised  property  in  the  design  and  com- 
position of  a  picture.    It  conveys,  indeed,  a  sort  of  stigma  on 
the  xmtional  character.    Although  the  legislature  had,  with  the 
utmost  care,  and  with  an  anxious  desire  to  encourage  all 
branches  of  industrial  production,  given  to  the  inventor  of 
every  description  of  design,  whether  useful  or  ornamental,  appli- 
cable  to  the  objects  of  manufacture,  a  copyright  in  such  design ; 
yet,  where  the  design  was  of  a  work  of  pure  art,  no  such  right 
was  extended  to  the  inventor.    Upon  what  ground  should  the 
privilege  be  granted  in  the  one  case,  and  denied  in  the  other  ? 
If  the  concession  is  to  the  merit  of  the  inventor,  surely  the 
invention  of  a  pleasing  picture — it  may  be  of  a  work  of  immor- 
tal genius — ^is  greater  than  that  of  a  pattern  for  a  chintz,  or 
the  design  of  a  door-knocker.     If  it  be  for  the  advantage 
derived  by  the  public,  surely  the  advantage,  the  public  good, 
the  happiness  of  the  community,  or  however  it  may  be  ex« 
pressed,  which    is  derived  from  a  painting  by  Wilkie  or 
Landseer,  is  greater  than  that  conferred  by  a  novel  pattern  for 
a  ribbon,  or  a  new  design  for  a  cruet-frame. 

If  the  fine  arts  are  deserving  of  encouragement,  and  if  the 
securing  to  the  artist  the  same  property  in  the  invention  of 
his  genius  which  is  conceded  to  the  discoverer  of  useful 
appliances,  has  the  e£fect  of  encouraging  the  fine  arts,  then 
such  right  ought  to  be  conferred  in  a  tangible  shape,  and 
secored  by  adequate  means.  No  laboured  argument,  I  should 
think,  would  be  necessary  to  prove  that  the  cultivation  of  the 
fine  arts  is  beneficial  to  the  public  weal.  Nor  should  I  desire 
for  this  purpose  to  rest  it  on  a  higher  ground  than  the  pleasure 
which  arises  from  the  contemplation  of  excellent  works  of  art* 
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I  will,  therefore,  assume  that  it  is  conceded  there  ongfat  to 
he  a  copyright  in  works  of  art.  The  next  inquiry  woold  be 
whether  there  is  any  eflfectual  copyright  existing.  It  ^ppean 
to  me  that  the  statutes  do  not  effectually  secure  it ;  and  that 
the  most  advisable  proceeding  would  be  for  the  l^jidatoie  to 
sweep  away  all  the  existing  statutes  upon  the  subject^  to  treat 
the  matter  as  if  it  were  new,  and  rest  the  right  upon  iom 
broad  well-defined  principle. 

Without  entering  in  detail  into  the  statutes,  which  were 
passed  originally  to  meet  individual  cases,  and  which,  althoi^ 
artistic  in  their  object,  are  most  inartistically  drawn,  it  will 
be  sufficient  for  our  present  purpose,  taking  them  chrcoio- 
logically,  to  say  that  the  statutes  relating  to  engravings  are 
three  in  number,  namely^  8  Qeo.  2,  c.  13,  7  Geo.  3,  c.  38,  sad 
17  Geo.  3,  c.  57  (the  two  latter  being  passed  to  remedy  defects 
in  the  earlier),  and  that  these  profess  to.  give  for  a  term  of 
twenty-eight  years,  the  sole  right  of  multiplying  copies  of  an; 
engraving,  whether  it  be  of  the  engraver^s  own  design  or  of 
the  picture  of  another.  These  acts  only  protect  the  plate  ad 
not  the  picture  from  which  the  design  was  taken  (see  Hanaj 
V.  Heath,  1  B  and  Ad.  804^ ;  and  it  would  seem  that  thef 
do  not  protect  the  engraving  from  being  multiplied  by  that 
simplest,  easiest,  cheapest,  and  most  perfect  mode  of  copying 
afforded  by  photography.  Second  in  point  of  time  are  tbe 
statutes  relating  to  sculpture,  two  in  number,  the  38  Geo.  3, 
c.  71|  and  the  54  Qeo.  3,  c.  56,  which  profess  to  confer  a 
copyright  for  the  term  of  fourteen  years  certain,  and  another 
term  of  fourteen  years  contingent  on  the  author  of  the  work  sor- 
viving  the  first  term.  The  first  statute  was  so  badly  finamed  that 
it  did  not  provide  for  the  grossest  of  all  imitations,  namely,  a 
literal  copy  (see  Cahagan  v.  Cooper,  3  Camp.  11 1).  The  seooM 
with  an  extreme  desire  to  avoid  the  defective  statements 
of  the  earlier  statute,  is  so  minute  in  its  description  that  it 
is  next  to  impossible  to  extract  any  meaning  at  all  oat  of 
its  perplexed  sentences.    I  think  it  extremely  probable  that 
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if  ibis  statute  were  brought  to  the  test  of  a  practical  applica- 
tion it  would  be  found  equally  ine£fective  with  that  it  was 
intended  to  amend.  The  latest  statute  is  that  of  last  session, 
25  and  26  Vict  c.  68,  relating  to  paintings  and  drawinget,  and 
also  to  photographs,  which^  although  not  strictly  speaking 
works  of  art,  have  been  included  in  the  same  statute,  and  no 
doubt  may  be  without  any  inconvenienca  This  statute 
professes  to  give  a  copyright  to  the  author  of  the  work  or  the 
proprietor  for  the  life  of  the  artist,  and  seven  years  after  his 
death ;  dependent  on  certain  conditions,  namely,  that  on  the 
picture  being  transferred  from  the  artist^  there  shall  be  an 
agreement  in  writing  relating  to  the  copyright^  which  shall 
provide  whether  it  shall  be  transmitted  to  the  purchaser  or 
shaU  remain  in  the  artist;  and  provided  farther  that  such 
agreement  shall  be  registered  within  a  period  of  three  months. 
This  measure  appears  to  me  to  be  defective  in  one  or  two 
respects.  These  will  more  fully  appear  when  we  come  to 
consider  what  the  nature  of  copyright  in  a  picture  is,  and  what 
are  the  rights  respectively  of  the  artist  who  produced,  and  the 
purchaser  who  has  acquired  the  property  in  the  picture ;  and 
these  when  examined  are  not  so  irreconcilable  as  at  first 
sight  they  may  appear.  Copyright  being  the  right  of  repro- 
duction, the  modes  of  reproduction  are  divisible  into  two— 
namely,  by  the  means  of  engraving  the  picture  on  a  plate, 
and  the  taking  of  impressions  from  that  plate,  by  which  copies 
may  be  produced  almost  without  limit.  The  other  mode  is 
by  copying  the  picture  as  a  picture.  There  is  also  a  means 
of  copying  by  photography;  but  this  is  not  applicable  to 
all  but  only  to  some  pictures,  and  is  so  peculiar  that  the  con- 
sideration of  it  may  be  postponed  for  the  moment.  Now,  it 
appears  to  me  that  every  consideration  of  what  is  fair  and  just 
as  between  these  parties — ^the  artist  on  the  one  hand  and  the 
purchaser  of  the  picture  on  the  other — ^would  allot  the  one  right 
to  this  and  the  other  right  to  that.  A  just  lawgiver  would 
thuS)  I  conceive,  address  the  artist :  '^  You,  by  your  genius^ 
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indoBtryi  and  skill,  have  conceived  and  given  form  to  the 
conception  of  this  design;  —  you  are  entitled  to  the  fruits 
thereof,  so  far  as  it  is  capable  of  bearing  firnit ;  therefore, 
that  value  which  belongs  to  it  in  its  capacity  of  being  mul- 
tiplied is  rightfully  yours.  To  you,  therefore,  belongs  the 
profit  of  publishing  an  engraving  of  the  picture/'  To  the  pur- 
chaser of  the  picture  he  might  say — ^^You  have  bought 
the  picture,  and  it  is  yours ;  its  value  may  be  diminished  if 
other  copies  of  it  are  produced :  therefore,  neither  the  author  of 
it,  nor  any  other  person,  shall  be  at  liberty  to  copy  it  without 
your  sanction ;  it  is  your  property  and  you  may  do  with  it 
whatever  you  please,  neither  are  you  under  any  obligation  to 
lend  it  for  the  purpose  of  engraving  or  for  any  other  puipose.** 

Any  statute,  therefore,  giving  a  copyright  in  pictures^  ought, 
it  seems  to  me,  to  discriminate  between  these  modes  of  re- 
production, and  ought  to  confer  it  on  such  terms,  that,  in  the 
absence  of  any  stipulation  upon  the  transfer,  the  right  of 
engraving  should  be  reserved  to  the  artist,  and  he  shoald  be 
in  the  same  sitaation  as  if  he  were  imder  an  implied  covenant 
not  to  repeat  the  picture*  All  other  rights  should  go  to  the 
purchaser. 

I  may  observe  that  this  appears  to  be  very  much  the  efiect 
of  the  French  law  upon  the  subject.  A  French  Jurist,  Mens* 
Blanc  (Traits  de  la  Contrefafon,  p.  277, 4th  ed.,).thus  expresses 
his  conclusion  upon  this  subject : — ^'  It  must  not,**  he  says, 
^'  be  inferred  from  the  reservation  to  the  artist  of  the  right  of 
re-prodnction  after  the  sale  of  his  picture,  that  he  may  copy 
the  pictures  so  sold,  or  produce  a  similar  picture  of  a  diJierent 
size,  for  sale  like  the  first.  By  the  reservation  to  the  author 
of  the  right  of  re-production,  is  to  be  understood  re-produc- 
tion only  by  the  ordinary  means  of  engraving  or  lithography* 
Should  he,  on  the  other  hand,  re-produce  his  cempoeitiion 
by  another  like  composition,  or  his  picture  by  a  picture,  he 
will  derogate  from  the  property  of  the  purchaser.  It  is  a 
fundamental  principle  that  contracts  ought  to  be  observed  in 
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good  fisdth,  and  according  to  the  intention  common  to  both 
parties.     Bnt  the  presumed,  nay,  the  certain  intention  of  the 
transferee  was  to  possess  the  original  picture.    It  is  this  very 
intention  common  to  both,  and  this  restriction,  by  usage  of 
the  right  of  re-production  reserved  to  the  author,  which,  inde- 
pendently of  the  merit  of  the  original  work,  enhances  its  price. 
The  picture  and  the  design  would  be  speedily  depreciated  if 
the  author  were  at  liberty  to  re-produce  originals  without 
stint.    I  say  <mginaU^  because  like  re-productions  emanating 
from  the  same  artist  cannot,  strictly  speaking,  be  considered 
as  copies.    They  possess  the  same  meril^  and  are  of  the  same 
value  as  the  first  work.    The  artist  who  in  this  manner  pre- 
judices  the  rights  of  the  purchaser,  is  not,  indeed,  guilty  of  an 
infringement  of  the  copyright;  but  he  is,  unquestionably, 
exposed  to  an  action  to  recover  damages  for  the  injury  he  has 
occasioned  by  this  manifest  and  flagrant  breach  of  contract." 
That  is  precisely  what  I  should  like  to  see  established  here, 
only,  instead  of  leaving  the  restriction  to  be  imported  by 
custom,  and  implied  as  a  term  of  the  contract,  it  would  be 
expressed  in  the  statute ;  and  an  unsanctioned  repetition  by 
the  artist  of  a  picture  which  he  had  sold,  instead  of  being  a 
breach  of  an  implied  condition,  would  be  an  infringement  of 
the  copyright  as  much  as  if  committed  by  a  stranger. 

Very  considerable  diflSculty  has  been  experienced  by  persons 
who  have  had  to  consider  the  bills  which  have,  from  time  to 
time,  been  framed  for  the  purpose  of  conferring  copyright  in 
pictures,  and  which,  after  repeated  failures,  culminated  in  the 
Act  of  last  session,  in  providing  some  tangible  evidence  of  this 
property  in  an  idea.  So  long  as  the  property  in  the  copyright 
is  coupled  with  the  property  in  the  picture,  and  no  duplicate 
of  the  picture  exists,  the  picture  itself  is  sufficiently  cogent 
evidence.  Bnt  when  the  two  are  separated,  or  the  picture  itself 
has  been  multiplied,  difficulties  arise.  Various  schemes  have 
been  suggested.  First  in  point  of  importance  and  originality, 
is  that  of  Mr.  Blaine,  who  proposes,  that  it  should  be  made  a 
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cooditioD  praoedflst  to  tbe  jomBmaa,  ot  cmgiifeht^  lit^  tise 
fliiofild  be  registered  at  A  poUie  office,  eortsin  HiiftfeBi  nsl^ 
to  those  reqnned  in  the  CMe  of  daBgns  under  ^The  Cocf- 
right  in  Design^  Act,"  idenli^ring  the  jidnan,  gnic^  '-^ 
Dttne  of  the  artist  and  of  tbe  proprietor,  ataitmg  the  pas 
where  painted,  and  the  date;  and  that  efcrf  liiiMfcr^wmV  k 
registered  in  a  nmilar  manner.  SiKwrndfyy  tibai  wUek  k: 
been  adopted  in  the  Act  of  last  acarionj  lertiug  me  c^ijtl^ 
in  the  artist  ontQ  he  parte  with  his  worii:  without  icgialratuX: 
bat  requiring  registration  of  every  trmsfa:  ^Vnfl^,  ^ 
npon  which  one  at  least  of  the  billa  introdneed  into  the  Ana 
of  Commons  was  fbanded,biit  iqected  on  tins  gnandy  <i>- 
pensing  with  any  registnOieD,  and  only  recoiling,  aa  a  c^ 

tion  to  oopjrrighty  that  the  pictore  riiOQU  bear  the  aiii^*< 
name  or  inH'^^*- 

The  main  advantage  derivabk  from  regiatratian  is thitii 
furnishes  evidence  of  titie,  where  the  copyii^  is  aeveredfioo 
the  property  in  the  picture;  It  is  not^I  ai^xidiendyrequixedit 
all  on  the  ground  upon  which  judgments,  wwiaata  of  attomef; 
and  bills  of  sale  must  be  registered,  namefy,  with  a  view  to 
publicity.  The  public  have  no  interest  in  knowing  m  vbjoi 
the  copyright  in  a  particular  picture  is  vested;  ifitbenade 
to  appear  that  there  is  such  a  oopyri^t  so  that  persons  loaj 
not  infringe  it  in  ignorance  of  that  facty  all  that  is  reqnis^ 
towards  the  public  is  fulfilled.  Another  advantage  6^ 
registration  is  that  it  affords  a  record  of  the  bet  of  copj^S^ 
being  claimed  in  the  picture.  I  know  of  no  oth^  benefits 
than  these  two  to  be  obtained  by  re^ration,  nor,  I  be&re, 
do  any  exist  which  is  not  referable  to  one  or  the  other*  Bat 
by  distinguishing  in  the  manner  of  which  mention  has  been 
made  between  that  value  the  picture  itself  poDOOoooD  as  the 
subject  of  engravings  and  that  depreciation  to  which  it  ^ 
exposed  by  repetition  as  a  picture,  giving  the  former  W  f^ 
artist^  and  protecting  the  owner  of  the  picture  against  tbe 
latter,  all  necessity  for  registration  would  be  obviated,  that 
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state  of  circamstances  which  makes  it  advantageous,  if  not 
necessary,  having  no  place.  As  regards  the  right  of  engraving, 
the  artist  wonld  have  that  by  virtue  of  having  painted  the 
piotnre  until  he  divests  himself  of  it.  Proving  that  he  was 
the  author  of  such  a  picture  proves  that  he  has  the  sole  right 
to  engrave  it ;  no  evidence  of  title  can  be  more  simple.  If  he 
has  sold  or  parted  with  his  right,  a  transfer  in  writing  should 
be  required,  and  that  document  would  prove  the  title  of  the 
transferee,  just  as  the  title  of  the  transferee  of  a  copyright  in 
an  engraving  must  now  be  proved.  As  regards  the  rights  of 
the  owner  of  the  picture  not  to  have  his  property  depreciated  by 
repetitions  or  copies,  that  right  is  attached  to  and  accompanies 
the  property  in  the  picture,  and  admits,  therefore,  of  the  readiest 
proof,  namely,  mere  evidence  of  ownership  of  the  picture. 

If  any  ostensible  claim  of  copyright  is  necessary  that  may 
easily  be  effected  by  requiring  that  theletters  C.  B.  [copyright 
reserved]  or  some  similar  arbitrary  mark  should  be  upon  the 
picture  after  the  artisif s  name  or  initials,  which  are  invariably 
painted  upon  it ;  and  if  it  is  necessary  to  fix  the  period  of  the 
expiration  of  the  copyright  (which  would  be  the  case  if  it 
were  given  for  a  term  of  years  instead  of  being  dependent  on 
the  life  of  the  artist,  as  at  present),  that  would  be  effected  by 
requiring  the  addition  of  the  data 

I  need  scarcely  remark  how  much  the  boon  to  the  artists 
and  picture  proprietors  would  be  extended  if  the  necessity  of 
r^istration  were  obviated.  It  is  a  cumbrous,  inconvenient, 
perplexed,  and  obstructive  requirement  that  every  transmission 
of  a  chattel  should  be  recorded.  It  is  attended  with  trouble, 
expense,  and  delay ;  it  necessitates  the  employment  of  agents ; 
it  exacts  knowledge  of  the  fact ;  it  demands  a  speedy  oom- 
pliance ;  it  involves  the  penalty  of  forfeiture  of  the  right  in 
case  of  any  miscarriage,  and  gives  occasion  to  captious  objec- 
tions and  legal  quibbles.  So  much  is  this  the  case  that  I 
expect  the  concesedon  of  copyright,  contingent  upon  registra- 
tion, will  prove  of  but  slight  practical  advantage. 
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the  gratification  of  himself  and  those  persons  to  whom  he  is 
pleased  to  show  it ;  and  no  other  person  has  a  rightj  against 
his  will,  to  publish  it  abroad  to  the  world ;  in  the  same  way 
that  he  might  keep  a  letter  or  MSS.  and  restrain  any  nn« 
authorised  person  who  should  presume  to  publish  it.  The 
Lord  Chancellor  of  Ireland  thus  expresses  this  curious  right, — 
^^  It  is  clear  that^  by  the  Common  Law,  copyright  and  protec- 
tion exists  in  favour  of  works  of  literature,  art,  or  science,  to 
this  limited  extent  only,  that,  while  they  remain  unpublished, 
no  person  can  pirate  them ;  but  after  publication,  they  are,  by 
the  common  law,  unprotected The  copy- 
right is  incident  to  the  ownership,  and  passes  at  the  common 
law  with  a  transfer  of  the  work  of  art."  Turner  v.  Bobinson, 
10  Ir.  Ch.  R  132.  So  Lord  Cottenham,  in  Prince  Albert  v. 
Strange  (  MJN^.  &  G.  42),  said,  '<  The  property  of  an  author 
or  composer  of  any  work,  whether  of  literature,  artj  or  science, 
in  such  work  unpublished,  and  kept  for  his  private  use  or  plea- 
sure, cannot  be  disputed,  after  the  many  decbions  in  which 
that  proposition  has  been  affirmed  or  assumed." 

The  defect  of  the  protection  afforded  by  the  above  principle 
consists  in  this: — JFlrst.  That  if  the  picture  has  been  pub- 
lished (whatever  publication  may  be),  the  protection  is  at  an 
end.  Secondly.  That  the  protection  applies  to  the  proprietor 
only,  and  not  to  the  author,  who,  after  he  has  parted  with 
his  works,  has  no  recognised  rights  whatever  in  its  invention, 
design,  or  composition.  It  would  be  a  legitimate  carrying  out 
of  this  principle  to  give  the  protection  to  the  proprietor  during 
a  defined  period,  notwithstanding  publication,  without,  how- 
ev^,  depriving  him  of  it  after  such  time  has  expired,  where 
there  has  been  no  publication ;  and  to  reserve  to  the  author 
the  exclusive  right  of  publication  by  engraving  and  its  cognate 
arts  during  the  same  period. 

The  reservation  of  the  right  of  engraving  to  the  artist,  in 
which,  indeed,  copyright  legitimately  consists,  although  not 
hitherto  recognised  by  law,  was  tacitly  accepted,  and  constantly 
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#vf  tlu(  pierr:*» ;  aziri  ca  tLe  •rt^LO'  ^sidf  ia 
dr^Cn^  «x  the  pr:priet:r  of  toe  gicfaire,, 
p^ir*jf  has  flo  ^«ind  of  eccrclao^  bat  &e  atstf  o^T* 
who  fif  iMt  bitene^^I,  or,  bit  icniot^:  if  das  eoffiil^  s 
tm%aed^  tLen  ;2:e  artltf  ii  ilwiiaM  of  tibe  piid  ^^ 
l^tlmaldj  u  LI%  aa  tbe  izxicator  of  tiie  dea^gB,  ami  ^tid^ 
XLXj  be  dernred  firom  iti  poclkalioa  m  si  cngiaiiiig^  Tboe- 
fore,  in  neither  coolingeacj,  are  the  ngbls  aad  iaiaoli  cf 
the  i»rtiei  jti«tlj  ^^yx^aoed,  or  dn^f  protBcfted. 

Tli^re  iif  a  matter  of  practical  deian  to  vind^  1 1^ 
be  excniied  if  I  make  lefiexenoe,  aa  it  oogfat  to  be pravidadfa 
in  aoj  DKaioie  npon  the  subject  An  artisft^  in  oompoogs 
(fictore,  genecaUj  makes  d»tefaee  or  studies  of  flie  £ftieDt 
groups  introdoced  into  the  ooo^osition,  and  a  Aeti&  <v  piiia^ 
on  a  small  scale^  of  the  entire  work.  Theae  hare  aometane^ 
a  Taliie  of  their  own.  If  prodnoed  after  the  picfane  was 
finishedy  thej  might  posaibty  he  regarded  aa  an  infiaciioQof 
the  right  of  the  poapcasor  of  the  picture.  But  the  poUica- 
tkm  or  sale  of  the  sketches  from  which  the  {nctnre  is  psiated 
does  not,  I  apprehend,  derogate  from  the  valne  of  the  fimshed 
work ;  and  the  right  of  disposing  of  these  sketdiea  migbt, 
thereforei  as  it  seems  to  me^  very  properly  be  reserved  to  A^ 
artist* 

We  come  now  to  scnlptorey  which  stands,  in  this  reelect, 


COPTBIGHT  IN  THE  FINE  ABTB.  733 

on  a  much  securer  footing  than  her  sister  art.  The  copyright 
in  a  work  of  sculpture  is  in  its  largest  sense  vested  in  the 
author ;  is  unaffected  by  his  parting  with  the  work,  and  can 
only  be  divested  out  of  him  by  an  assignment  under  seal, 
attested  by  two  witnesses.  The  name  of  the  sculptor  and  the 
date,  must  appear  upon  the  work,  and  upon  every  copy  and 
cast.  The  rights  of  artist  and  purchaser  are  the  same  bs  in 
the  case  of  paintings ;  and  ought,  therefore,  it  seems  to  me^ 
to  be  placed  on  the  same  basis.  The  complete  work  in  this 
branch  of  art,  may  be  considered  to  be  the  marble  statue ; 
other  forms  are  casts  in  metal,  plaster,  or  some  composition, 
produced  from  a  mould,  and  capable  of  indefinite  repetition 
by  mechanical  means.  The  repetition  by  casts  should  be 
reserved  to  the  sculptor,  just  as  the  repetition  by  engraving 
should  be  reserved  to  the  painter.  The  marble  statue  should 
not  be  reproduced  except  with  the  consent  of  the  proprietor 
of  it ;  for  by  so  doing  it  ceases  to  be  unique,  and  its  value  is 
deteriorated ;  it  should  be  unique  so  long  as  the  proprietor  of 
it  chooses  that  it  should  be  so. 

The  subject  of  engraving,  as  an  incident  to  painting,  has 
been  already  considered ;  when  the  copyright  in  an  engraving 
exists  as  an  independent  property,  there  is  no  difficulty  about 
it.  The  existing  law  affords  ample  protection  (except  that  it 
may  be  doubtful  whether  copying  by  photography  is  an 
infringement,  a  matter  about  which  there  ought  to  be  no 
doubt),  and  a  sufficient  means  of  identifying  the  proprietor. 
The  statutes  are  however  unnecessarily  cumbersome  and  com- 
plicated, and  might  very  beneficially  be  superseded  by  some 
more  simple  and  efficacious  enactment. 

With  respect  to  photography,  it  seems  to  me  that  registra- 
tion may  very  properly  be  enacted  as  a  condition  to  the  enjoy- 
ment of  copyright,  as  is  done  by  the  Act  of  last  session ;  and 
that  it  should  be  required,  as  a  further  condition  (which  the 
Act  omits),  that  every  copy  should  show  upon  the  &ce  of  it 
that  it  is  registered. 

3e 
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To  mm  up  the  oondiuioiis  which  may  he  dimwn  fiom  this 
review  of  the  law  of  artistic  oopyrighty  they  seem  to  me  to  be 
these: — FirtL  That  the  statutes  telatang  to  the  sabject  donot 
rest  the  right  npoa  a  sound  or  uniform  baas,  and  are  unne- 
cessarily complicated.  Secondly.  That  the  rights  relating  to 
the  different  branches  of  the  fine  arts  are  similar,  and  mi^t 
conyeniently  be  defined  in  one  statute,  instead  of  in  various 
statutes  as  at  present;  and  the  means  of  acquiring  or 
asserting  copyright,  and  of  enforcing  and  protecting  the  right 
when  acquired  be  assimilated,  instead  of  being  various,  as  at 
present  Thirdfy.  That  the  principle  upon  which  the  right 
should  be  founded,  should  be  liy  giving  to  the  author  the  sole 
right  of  multiplying  the  design  by  all  the  means  and  pro- 
cesses which  do  not  derogate  firom  the  value  of  the  original 
work,  where  it  is  the  property  of  another ;  and  to  protect  the 
proprietor  of  the  work  against  any  piracy  of  such  work. 
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XXXV.— THE  CmCUIT  SYSTEM:  ITS  INFLUENCE 
ON  THE  ADMINISTRATION  OF  JUSTICE  AND  ON 
THE  INTERESTS  OF  THE  BAR.— By  FREDERICK 
LAWRENCE,  Esq.,  BAaBiST££-AT*LAw. 

(Read  Ut  June,  1863.) 

BuuouBs  of  partial  alterations  and  dismemberments  of 
the  circuits  have  drawn  attention  in  many  quarters  to  the 
merits  and  defects  of  the  system  as  a  whole,  and  I  venture  to 
think  that  at  the  present  juncture  the  subject  is  not  undeserv- 
ing of  consideration  in  this  society.  The  England  of  to-day, 
it  is  obvious  at  the  outset,  differs  very  widely  indeed  firom  the 
England  for  which  our  present  circuit  system  was  devised,  and 
for  which  it  continued  for  a  long  period  well  adapted.  It 
would  be  marvellous  indeed  if  a  plan  which  satisfied  the 
necessities  of  more  primitive  times — ^which  sufficed  for  the 
days  of  the  Plantagenets,  the  Tudors,  and  the  Stuarts — 
should  work  equally  well  in  a  widely  different  and  more  com- 
plex state  of  society.  Not  only  have  we  to  provide  for  a 
densely  populated  commercial  and  nmnufacturing  nation,  in 
place  of  a  thinly  peopled  agricultural  country,  but  improved 
methods  of  locomotion  now  render  results  attainable  which, 
however  desirable,  must  have  appeared  impracticable  to  the 
early  lawyer  and  legislator.  At  a  comparatively  recent  period 
one  or  two  of  the  Northern  counties  could  only  be  visited  by 
the  circuit  judges  once  a  year — that  is,  in  the  summer  time.* 

*  *^  Till  the  beginning  of  the  19th  centary,  the  Northern  Circuit,  in  the 
spring,  was  confined  to  Torksbire  and  Lancashire.  In  early  times,  the 
distance  of  the  four  hyperborean  counties  firom  the  metropolis,  and  the 
badness  of  the  roads,  rendered  it  impossible  to  hold  assizes  in  any  of  them 
during  the  interval  between  Hilaiy  and  Easter  Terms — so  that  a  man 
committed  for  murder  in  Durham,  Northmnberland,  Cumberland,  or  West- 
moreland might  lie  in  gaol  over  a  twelvemonth  before  he  was  brought  to  trial. 
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Bad  roads  prevented  winter  travelling,  and  henoe  a  maa 
charged  with  murder  or  mandaughter  at  Darham  or  Garlide, 
might  linger  in  captivity  nearly  twelve  months  before  his  trial 
could  come  on.  I  need  not  point  out  what  facilities  are  now 
afforded  for  the  accomplishment  of  the  great  aim  of  our  law-* 
imperfectly  attained,  but  always  diligently  attempted  at  eveiy 
period  of  our  history — that  of  bringing  home  speedy  justice  tu 
every  man's  door. 

Having  regard  therefore,  in  the  first  place,  to  the  interests 
of  the  public,  and  in  the  next  place  to  that  of  the  legal  pro- 
fession, it  seems  reasonable  to  inquire  whether  the  time  has  not 
arrived  for  effectiug  some  radical  changes  in  our  circuit  flystein, 
and  for  adapting  it  to  the  altered  necessities  of  mod^n  society. 

The  administration  of  criminal  justice  claims  our  first  con- 
sideration. A  person  accused  of  crime  should  be  brought  to 
trial  at  the  earliest  period  compatible  with  public  convenienoe 
and  the  due  course  of  law.  If  innocent,  it  is  obvious  that  be 
ought  not  to  be  deprived  of  liberty  or  kept  in  suspense  a 
moment  longer  than  is  absolutely  necessaiy.  If  guilty,  his 
punishment  will  be  all  the  more  efficacious  as  an  example  if  it 
speedily  follow  the  commission  of  the  crime.  As  far  as 
criminal  business  is  concerned,  frequent  assizes  are  therefore 
preferable  to  assizes  held  at  long  intervals  apart. 

With  regard  to  the  civil  business  of  an  assize,  it  may  be 
fairly  assumed  that  every  honest  suitor  is  desirous  of  bringing 
his  cause  to  trial  at  the  earliest  possible  moment  Even  the 
defendant  who  resists  what  he  believes  to  be  an  unfounded  or 
dishonest  claim,  would  rather  be  relieved  by  a  speedy  decisicm 
than  submit  to  the  torture  of  the  •*  law's  delay.'*    The  only 

At  the  accession  of  George  III.  there  were  tampike  trasts  in  the  remotest 
parts  of  the  kingdom,  and  post-horses  were  foond  wherever  they  were  desired ; 
hat  the  usual  superstitious  adherence  to  ancient  customs,  when  the  reason  for 
them  has  ceased,  long  ohstructed  every  attempt  to  improve  (he  adnunistntion 
of  justice  in  England.*'— Ziiw  nf  Chief  Justices,  by  John  Lord  OampM, 
vol  ill.,  p.  105. 
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person  wliom  guch  delay  can  benefit  is  the  defendant  who 
lefuses  to  satisfy  a  jnst  demand,  or  whose  only  object  in 
resistance  is  to  gain  time. 

The  interests  of  non-professional  persons  engaged  in  the 
administration  of  jastice  at  the  assizes  should  be  very  anxiously 
considered.  Particular  attention  should  be  paid  to  the  con- 
venience of  jurors.  Most  of  them,  it  must  be  remembered, 
render  important  services,  at  some  cost  to  themselves,  and 
without  remuneration  of  any  kind.  It  behoves  the  Legislature, 
therefore,  to  take  care  that  their  time  and  labour  are  carefully 
economised.  They  should  not  be  kept  away  from  their  busiaess 
and  families  longer  than  is  absolutely  necessary,  nor  should 
they  be  compelled  to  visit  places  to  which  there  is  not  cheap 
and  easy  access.  The  same  observations  apply  to  witnesses, 
with  this  additional  remark,  that  as  their  expenses  are  paid 
cither  by  the  public  or  the  suitor,  the  public  and  the  suitors 
have  a  direct  interest  in  keeping  down  the  cost  of  their  journeys 
and  attendances. 

The  judges  are  highly  but  not  over-paid  public  functionaries, 
whose  time  being  of  the  utmost  value  to  the  public,  should  be 
economised  as  much  as  possible.  To  harass  them  with  useless 
journeys— to  task  them  with  inferior  duties — ^to  employ  them 
in  the  tiial  of  ordinary  misdemeanours  and  larcenies,  instead 
of  confining  them  to  the  higher  class  of  judicial  business — is 
obviously  impolitic  and  improper. 

From  these  general  remarks  it  would  seem  to  follow  that 
assizes  should  be  frequently  held  in  large  central  towns,  easily 
accessible  by  railway,  and  with  £Eu;ilities  for  telegraphic  com- 
munication. To  the  present  circuit  system  the  following, 
amongst  other  objections,  may  be  urged : — 

(1.)  The  present  circuit  towns  are  in  many  instances  ill- 
adapted  for  the  transaction  of  the  assize  business,  and  scarcely 
afford  accommodation  for  witnessesi  attorneys,  jurors,  and 
oounseL  Some  of  them  are  inconveniently  situated  out  of  the 
main  and  most  direct  travelling  routes,  and  though  formerly 
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towns  of  importance  are  no  longer  the  principal  places  ot 
business  and  resort.  A  few  examples  may  be  cited.  The 
small  town  of  Appleby,  disfranchised  by  the  Reform  Act,  is 
still  the  seat  of  the  assizes  for  the  county  of  Westmoreland. 
Twenty-two  circuit  towns  have  less,  and  most  of  them  con- 
siderably lessi  than  10,000  inhabitants.  Amongst  fhem, 
besides  Appleby,  are  six  places  which  have  under  5,GO0 
inhabitants,  namely,  Oakham,  Buthin,  Bala,  Beaumaris, 
Cardigan,  and  Wells,  and  eight  or  nine  that  only  exceed 
by  a  few  hundreds  5,000  inhabitants,  namely,  Hertford, 
Guildford,  Aylesbury,  Huntingdon,  Abingdon,  Monmoath, 
Haverfordwest,  and  Brecon.  When  their  names  are  enu- 
merated, we  are  startled  to  find  so  many  unimportant  places 
still  retaining  their  rank  as  assize  towns,  whilst  some  of  our 
largest  cities  have  not  been  promoted  to  that  ranl^  however 
much  the  exigencies  of  business  may  appear  to  require  it. 
Time  and  change  have  caused  anomalies,  which  no  attempts 
as  yet  have  been  made  to  remove.  The  business  of  South 
Staffordshire,  for  instance,  could  be  more  conveniently  trans- 
acted at  Birmingham  than  in  the  small  and  not  very 
agreeable  or  important  town  of  Stafford  The  former  place, 
which  in  1690  had  but  4,000  inhabitants,  at  the  be^nning  of 
this  century  had  above  70,000,  and  has  now  296,000  inhabi- 
tants. The  latter  town,  which  numbers  only  about  12,000 
inhabitants,  is  an  ancient  borough  which  has  remained 
stationary,  or  has  perhaps  receded.  On  the  Home  Oircuit, 
again,  it  may  be  fiurly  contended  that  Brighton  is  a  much 
more  convenient  place  for  holding  an  assize  than  the  amall 
town  of  Lewes,  though  the  latter  had  its  castle  and  countj 
gaol  when  the  former  was  only  a  fishing  viUaga  On  the 
Northern  Circuit,  Liverpool  has  only  become  an  asrize  town  in 
comparatively  recent  times. 

(2.)  As  the  amount  of  business  in  each  bounty  cannot  be 
in  any  way  foreshown  or  predicted,  it  is  extremely  difficult  to 
apportion  the  circuit  time  amongst  the  different  assise  towns* 
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Great  inconvenience  conseqnenUj  arises  when  there  is  ftn 
unexpected  quantity  of  business  in  one  particular  place.  As 
Bentham  observes :— ^^'  The  space  being  marked  out,  it  is  for 
the  causes  to  squeeze  themselves  into  it  as  they  can,  like  negroes 
on  the  long  passage/'  Unfortunately  the  suitors  sometimes 
suffer  severely  from  this  pressure,  whilst  criminal  trials  are 
not  conducted  with  the  formalities  and  decorum  expected  on 
'*  circuit"  Prisoners  are  tried  in  grand-jury  rooms,  and  not 
unfrequently  are  called  on  to  ''  plead,^  to  their  great  mystifi- 
cation and  annoyance,  several  times,  and  in  different  places. 
With  respect  to  the  suitor,  at  the  last  moment  his  cause 
is  settled  or  referred,  although  he  is  extremely  desirous  of 
having  it  tried,  or  it  is  made  a  remanet,  perhaps  a  still  more 
disagreeable  and  expensive  an  alternative. 

(3.)  The  business  of  an  assize  is  most  unequally  distributed, 
not  merely  amongst  the  circuit  towns,  but  amongst  the 
circuits  themselves.  On  the  whole  Norfolk  circuit*  there  arc 
often  not  half  as  many  causes  tried  as  in  one  of  the  Northern 
or  Home  towns.  In  one  or  two  places  the  opening  of  the 
commission  is  a  mere  matter  of  form,  whilst  in  other  places  the 
pressure  of  business  overpowers  both  jurors  and  judges.  This 
evil  is  now  so  fully  recognised,  that  a  proposition  is  said  to 
have  been  made  which  would  have  the  effect  of  dividing  one 
circuit  and  extinguishing  another ;  but  I  can  scarcely  think 
that  any  such  partial  remedy  will  be  found  effectual.  The 
worst  anomaly  of  all  is  that  exceptional  and  unfair  labour  is 
imposed  upon  jurors  in  particular  places.  Thus  the  jurors  of 
Surrey  are  compelled,  before  the  long  vacation,  to  dispose  of  a 
long  array  of  London  causes  which  have  nothing  to  do  with 
the  county,  and  ought  certainly,  if  tried  at  all,  to  be  tried  in 
the  metropolis, 

(4.)  The  length  of  time  during  which  suitors  and  witnesses 
are  detained  in  an  assize  town  (when  a  cause  is  entered  late), 
is  another  eviL  During  a  protracted  assize  the  expenses 
incurred  are,  in  many  cases,  greatly  disproportioncd  to  the 
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importanoe  of  fhe  matter  ia  dispute  between  the  partks,  or 
the  som  sought  to  be  recovered. 

(5.)  The  long  and  irregular  interval  between  fhe  cbcmtB 
should  also  be  noticed.  Between  the  spring  and  sonuDei 
circuits  eight  months  elapse,  during  which,  in  most  Eng^ 
counties,  no .  causes  in  the  superior  court3  can  be  tried,  imks 
the  suitors  choose  to  repair  to  the  metropolis^,  in  which  erat 
the  labour  of  deciding  their  differences  is  most  unfairly  thrown 
on  London  and  Middlesex  jurymen. 

For  a  system  so  defective,  and  so  obviously  ill-adapted  to 
the  requirements  of  the  age,  is  it  not  possible  to  devise  floine 
simpler  and  more  satisfiictoiy  mode  of  procedure  ?  The  proseot 
circuits,  it  is  submitted,  might  be  now  safely  abolished,  and 
district  courts  substituted  for  them.  These  courts  sbooU 
sit  at  least  three  times  a  year  in  the  chief  towns  of  Es^Isod, 
for  the  despatch  of  business.  In  this  way  much  valuable  time 
might  be  saved,  whilst  justice  would  be  more  speedily  ezecoled. 
Instead  of  visiting  fifty-four  places  twice  a  year,  the  jadges 
might  with  less  labour  transact  all  the  civil  and  criminal  boa- 
ness  of  the  circuits  by  sitting  in  ten  or  twelve  of  our  largest 
towns — ^the  centres  of  populous  districts,  and  accesuble  try  tbc 
most  direct  lines  of  railway — three  times  every  year.  There 
would  not  be  much  diflSculty,  it  is  submitted,  in  selecting  ^ 
most  convenient  central  towns,  or  in  apportioning  the  amooDt 
of  business  to  be  disposed  of  in  each  district  I  have  already 
referred  to  Birmingham,  and  I  would  take  that  place  a?  as 
illustration.  Prisoners  and  causes  might  be  certainly  tried 
there  from  the  county  of  Warwick,  the  southern  part  of  Staf- 
fordshire, and  firom  portions  of  Worcestershire,  Shropahiie, 
&o^  more  conveniently  than  in  the  present  circuit  towns.  1 
am  aware  of  the  great  difficulties  that  would  have  to  be 
encountered  in  remoring  ancient  land-marka^  and  in  the  alter- 
ation of  forms  of  procedure  that  have  subsisted  for  centuries; 
nor  would  I  suggest  that  the  attempt  should  be  made  nnlees 
advantages  could  be  secured  which  more  than  outwdghed 
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dangers  and  inconTeniences  of  innovation.  Bat  this  is  a  matter 
on  which  discussion  is  invited,  and  it  may  be  added  is  also  one 
of  detail  rather  than  of  principle. 

Supposing  such  district  courts  could  be  established,  I  cannot 
help  thinking  that  great  advantages  would  accrue  to  the  public. 
Some  of  the  evils  in  the  present  eystem  already  glanced  at 
\vould  be  mitigated,  and  some  would  be  removed.  The  labour 
of  the  judges  would  be  lightened ;  jurors,  witnesses,  and  suitors, 
would,  during  the  assize  time,  find  better  and  cheaper  accom- 
modation, and  prisoners  would  be  tried  and  causes  disposed  of 
at  less  cost,  and  in  a  much  shorter  time.  In  support  of  the 
last  assertion,  I  may  state  that  a  barrister  (Dr.  J.  Walter 
Smith)  who  has  investigated  the  ^*  judicial  statistics*  of  several 
past  years,  after  stating  as  the  result  of  his  inquiries  that 
scarcely  two  causes  a  day  were  on  the  average  tried  on  circuit 
during  the  assize  time,  adds  that  ^'  if  these  causes  could  all 
be  tried  in  two  or  three  chief  towns  of  a  district,  they  might 
be  got  over  as  quickly  as  London  causes,  namely,  at  the  rate  of 
between  three  and  four  a  day."  * 

A  word  or  two  now  on  the  influences  of  such  changes  as 
have  been  indicated  on  the  interests  of  the  Bar.  Not  that  I 
would  have  it  believed  for  a  moment  that  the  interests  of  the 
Bar  and  the  public  can  ever  be  really  in  conflict,  although  it 
is  possible  they  may  be  made  to  appear  so.  The  days  have 
long  since  passed  when  privil^es  could  be  either  tolerated  or 
claimed  for  the  benefit  of  the  few  to  the  detriment  of  the  many. 
To  do  our  profession  justice,  I  am  sure  that  no  barrister  would 
permit  the  question  before  the  society  to  be  discussed  merely 
as  one  which  afiected  his  own  private  interests  and  convenienoe. 
But  I  am  inclined  to  think  that  on  the  narrow  ground  of  profit 
and  loss,  the  barrister  would  be  a  gainer  by  the  substitution 
of  the  district  for  the  present  circuit  towns.  It  is  true  that 
competition  would  be  increased,  and  individual  cases  of  hard-^ 


*  *"  When  and  Where  should  <rar  Oourts  Sit  1 "    Bjr  J.  W*  Smith,  LL  J)i, 
aadJ.TcaU.    1861. 


742  THE  CIRCUIT  SYSTBM :  ITS  ISTtAlKSCE  ON 

ship  and  inconvenienoe  would  occur ;  but^  on  the  other  haxAi 
the  practitioner  would  find  that  by  the  conoeDtration  of  knues 
in  particular  places  he  could  both  curtail  his  expenditure  ud 
economise  his  time* 

I  am  not  unaware  that  manj  arguments,  into  which  nc 
pecuniary  considerations  enter,  may  be  advanced  in  &Tonr  o: 
the  present  circuit  system.  Some  of  them  are  in  thdr  nafane 
rather  sentimental  than  solid,  but  they  certainly  desenre  oor 
attention.  It  will  be  said  that  the  circuit  mess  is  an  impoctaos 
Council  of  Discipline,  and  that  circuit  associations,  ties,  and 
traditions  are  valuable  aids  to  the  maintenance  of  a  high  tone 
of  professional  honour,  and  to  the  encouragement  of  that  eoor 
fidential  intercourse  which  is  so  necessary  to  the  due  diflduus^ 
of  the  often  difficult  and  delicate  duttes  of  advocacy. 

To  this  it  may  be  replied  that  these  advantages,  the  import- 
ance of  which  we  all  admits  are  not  inseparable  from  our  present 
system,  nor  dependent  upon  it.  Nay,  it  may  be  fairly  ssaaniei 
that  members  of  the  Bar  practising  in  the  same  district  woaU 
meet  there  in  larger  numbers  at  the  Bar-mess  than  they  do  in 
the  present  circuit  towns,  nor  is  there  the  slightest  ground  for 
assuming  that  they  would  display  less  zeal  in  upholding  the 
character  of  their  order  by  enforcing  reasonable  roles  of 
etiquette,  and  by  excluding  from  their  society  dishonest  and 
unfair  practitioners. 

It  would  be  a  grave  misfortune,  let  me  add,  if  in  a  period 
of  change  and  transition,  the  members  of  the  Bar,  for  any 
supposed  advantage  to  themselves,  or  from  timidity  aad  a 
scrupulous  regard  for  their  social  and  professional  statos, 
should  endeavour  to  maintain  obsolete  institutions,  after  thev 
have  ceased  to  be  serviceable  to  the  community  at  large. 
They  cannot  ignore  the  altered  circumstances  which  sre 
notorious  and  patent  to  all  classes.  Onr  circuits  are  still 
retained,  but  has  not  more  than  one  revolution  taken  place  in 
the  mode  of  travelling  thorn  ?  When  the  circuit  Bar  rode 
through  the  country  with  the  judges,  the  stately  cavalcsde 
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was  donbUess  much  admired,  as  it  resolately  faced  the  winds 
of  March,  or  swept  over  the  green  sward  in  summer  time 
beneath  the  shade  of  English  oaks.  Yet  in  process  of  time 
when  highway  roads  improved,  and  ceased  to  be  impassable 
half  the  year,  barristers  took  advantage  of  them,  like  other 
people,  for  greater  ease  and  facility  of  locomotion,  though 
they  still  endeavoured  to  preserve  their  exclusive  character 
by  avoiding  public  vehicles,  and  by  travelling  in  private 
carriages  and  post-chaises  *  When  the  rail  began  to  super- 
sede the  road,  another  revolution  was  at  hand.  Very  timidly 
at  first,  but  from  sheer  necessity,  the  circuit  Bars  trusted 
themselves  to  jmblic  conveyances.  I  do  not  believe  and  have 
never  heard  that  any  mischief  has  resulted  even  from  this 
last  innovation.  Under  the  former  systems  the  needy  circuit 
barrister  had  frequently  to  encounter  serious  difficulties.  In 
the  old  time  he  was  often  sorely  pinched  to  pay  for  his  horse. 
As  late  as  the  year  1741,  Pratt,  afterwards  Earl  of  Camden, 
thus  writes  from  the  Western  Circuit  to  a  friend :  "  Alas !  my 
horse  is  lamer  than  ever ;  no  sooner  cured  of  one  shoulder 
than  the  other  began  to  halt  My  losses  in  horse-flesh  ruin 
me,  and  keep  me  so  poor  that  I  have  scarce  money  enough  to 
bear  me  out  in  a  summer^s  ramble ;  yet  ramble  I  must  if  I 
starve  to  pay  for  it.''  When,  again,  post-chaises  were  in 
vogue  and  public  carriages  prohibited,  necessitous  barristers 
not  unfrequently  walked  their  circuit — ^Lord  Campbell,  when 

*  At  the  latter  end  of  tlie  ISth  oentary,  it  was  the  custom,  aooording  to 
Lord  Campbell,  for  the  jadges  to  go  all  the  way  round  their  drcnits  in 
their  coaches  and  four,  while  the  counsel  joomeyed  on  horseback.  (Sec 
OampbelTs  lives  of  the  Chief  Justices,  voL  3,  p.  273).  In  earlier  times,  the 
jadges  in  their  *'  progresses"  seem  to  have  adopted  some  quaint  and  eccentric 
customs.  ^  Some  of  the  judges,**  says  Mr.  Foss  [tern.  Jaa  L]  "  when  they 
went  the  circuit,  adopted  the  ridiculous  &shion  of  canying  a  laige  fon  with  a 
handle  at  least  half  a  yard  long.  Sir  William  Dugdale  (who,  however,  could 
not  have  been  above  10  years  old),  saw  Sir  Edward  Ooke  with  such  a  ian ; 
and  the  Earl  of  Manchester  (Sir  Edward  Montague),  also  used  one"  (Foes's 
Judges  of  England,  vol.  vL,  p.  10.) 
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a  junior  member  of  the  Oxford  circmt,  is  rqKirted  to  baie 
done  60  for  three  or  four  years. 

I  have  now  arrived  at  the  last  topic  on  wfaidi  I  doll 
trouble  the  society  this  evening,  that  of  the  barrister's  dicds 
expenses.  These  fall  very  unequally  on  the  members  of  the 
present  circuits.  To  leaders  and  juniors  in  large  praciaoe  tk 
cost  of  travelling  and  lodging  in  the  assize  towns  is  hardly  s 
matter  worthy  of  consideration.  But  these  expenses  ptes 
very  heavily  upon  tife  resources  of  the  young  and  strogg^ 
practitioner.  For  the  privilege  of  '^  going  circait "  he  is  dov 
taxed  very  heavily,  and  has  to  endure  much  discomfort  In 
small  assise  tovms  lodgings  are  often  both  dear  and  bad,  and 
twice  as  much  is  demanded  of  the  barrister  for  the  use  of  a 
mean  and  miserable  apartment,  as  would  ensore  the  most 
luxurious  accommodation  at  a  first-class  hotel 

By  substituting  the  district  for  the  circuit  town,  the  Bar 
would  be  left  to  greater  liberty ;  better  accommodation  would 
be  obtainablci  and  expenses  considerably  lightened.  ^ 
money  expended  by  the  junior  barrister  might  be  made  to 
bear  a  fair  proportion  to  his  moderate  share  of  coonby 
business ;  nor  would  the  reduced  expenditure,  it  is  submitfed, 
in  any  way  impair  the  dignity,  influence,  and  usefalnw  of 
the  Bar. 
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XXXVL— ON   LEGAL   REPORTING. 
Bt  J.  WESTLAKE,  Esq.,  Barrxster-at-Law, 

(Bead,  June  15tA,  1868./ 

Mt  paper  might  be  styled^  ^^  a  plea  for  official  reporting.'' 

The  foremost  reason  for  official  reporting  is  that  reporting 
is  in  fact  a  part  of  the  business  of  law-making,  and  that  no 
part  of  the  business  of  law-making  ought  to  be  left  to  private 
enterprise.  This  is  a  reason  of  principle,  and  all  the  other 
reasons  which  may  be  given  may  be  considered  as  working  it 
out  in  detail^  and  illustrating  the  mischievous  e£fects  which 
arise  from  entrusting  the  selection  and  authentication  of  case 
law  to  private  enterprise.  As  a  principle,  the  essentially 
public  nature  of  an  employment,  which  selects  and  authentic 
cates  the  precedents  that  are  to  be  incorporated  in  our  case 
law,  will  hardly  be  denied.  I  have  only  to  guard  the 
principle  from  being  supposed  to  involve  any  particular 
theory  about  the  more  or  less  binding  authority  of  precedents. 
If,  indeed,  the  authority  of  single  precedents  be  put  so  high 
as  it  has  practically  been  of  late  years,  especially  in  the  Court 
of  Chancery,  the  truth  of  the  principle  I  assert  will  appear  in 
the  strongest  light ;  but  if  precedents  should  even  be  reduced 
to  the  level  at  which  they  stand  on  the  Continent,  a  level 
below  that  at  which  they  have  ever  stood  in  this  country, 
that  is,  if  they  should  be  deemed  to  be  absolutely  devoid  of 
binding  authority,  and  only  to  carry  weight  as  expressing  the 
individual  opinions  of  the  learned  judges  who  decided  them, 
still  the  weight  which  they  would  so  carry  is  so  great  that 
they  could  not  practically  be  disregarded  in  enumerating  the 
sources  of  the  law.  We  see,  in  fact,  that  in  the  countries 
where  precedents,  as  such,  have  no  authority,  any  extensive 
and  tolerably  uniform  line  of  them  becomes  really  binding, 
under  the  name  of  jurisprudence.  Independently  then  of  any 
theory  as  to  the  legal  worth  of  cases,  reporting  them  is  inevit- 
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ably  a  part  of  the  boBineBB  of  law-maldng,  therefore  a  puUic 
busineBSi  therefore  a  bosiness  to  be  done  under  public 
authority,  unless  some  strong  reason  can  be  shown  to  the 
contrary.  But  all  the  other  reasons  come  to  reinforoe  this 
great  one,  not  to  weaken  it. 

The  crying  evil  which  has  attracted  so  much  attention  to 
the  subject  is  the  multiplication  of  reports.  This  is  exoeedr 
ingly  costly  to  the  profession,  both  in  timei  mon^,  and 
learning.  The  expense  of  buying  all  the  reports  is  so  great 
that  few  buy  them  all.  Those  who  do  so  find  the  multipli- 
cation of  reports  costly  in  money:  to  those  who  do  not,  it 
costs  the  learning  which  they  miss  in  not  having  all  the 
reports  at  hand  for  easy  reference.  To  all  it  costs  time.  The 
emulation  of  reporters  crowds  the  pages  of  reports  with  cases 
which  illustrate  no  principle,  but  which  must  be  read  to 
establish  the  &ct  that  they  are  not  worth  reading;  and 
because  many  a  case  not  worth  reading  is,  or  seems  to  be 
thought^  worth  citing  if  there  is  no  other  to  cite,  provided 
only  it  can  be  got  at,  which  ought  not  to  be  possible.  The 
really  valuable  cases  are  not  to  be  all  conveniently  found  in 
one  set  of  reports,  but  must  be  painfully  winnowed  put  of 
many  sets  of  reports,  in  all  of  which  they  are  mixed  with 
more  or  less  of  chaff;  and  the  same  case  as  reported  in 
different  books  sometimes  presents  discrepancies,  to  be  re^- 
condled  by  the  expenditure  of  time,  thought^  and  researoh,  or 
not  to  be  reconciled  at  all ;  while  very  often,  though  there  is 
no  discrepancy,  important  &cts,  or  suggestive  remarks  of  the 
judge,  are  to  be  found  in  one  only  of  the  books,  and  others 
only  in  another,  so  that  the  complete  precedent  has  to  be 
painfully  constructed  by  a  collation  of  them  all.  The  multi- 
plicity of  reports  is,  in  my  opinion,  incurable,  so  long  as 
reporting  is  left  to  private  enterprise.  Nay,  fSsurther,  as  long 
as  there  is  no  official  report,  I  do  not  desire  to  oure  the 
multiplicity  of  private  reports,  because  competition  is  the  sole 
condition  of  excellence  in  private  workmanship. 
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Here  some  one  will  say,  '^  bat  we  have  official  reports :  why 
not  lay  down,  and  stringently  enforce,  a  role  that  no  others 
shall  be  cited?"  I  deny  our  having  official  reports.  The 
reports  of  what  are  called  the  regular  reporters  do  not 
preclude  all  controversy.  Any  counsel  may  impugn  their 
accuracy,  if  by  a  concurrence  of  other  testimony,  or  by  the 
production  of  the  records  of  the  court,  he  thinks  he  can  do  so 
with  success ;  and  if  their  accuracy  is  not  oftener  impugned, 
that  is  very  much  due  to  the  competition  of  what  are  called 
the  irregular  reports.  Take  the  supplements  to  Yesey,  either 
senior  or  junior,  or  to  Brown,  and  see  how  often  the  report 
is  corrected,  or  completed  in  some  point  essential  to  its  under- 
standing, from  the  records  of  the  court :  these  are  the  reports 
which  were  not  chastened  by  competition.  And  even  after 
the  improvement  produced  by  the  competition  which  now 
exists,  few  counsel  would  like,  unless  the  present  system  be 
changed  in  other  respects  also,  to  be  deprived  of  the  light 
shed  by  the  irregular  reports :  to  follow  the  law  at  a  lame 
and  halting  pace,  a  year  or  two  behind,  and  not  even  at 
length  to  get  always  the  best  report,  or  all  of  the  really 
valuable  cases. 

An  official  report  is  one  which  authenticates  itself,  like  the 
Queen's  printer's  copy  of  an  Act  of  Parliament.  When  we 
get  such  a  report  as  that,  all  private  reports  will  fall  at  once, 
of  themselves.  In  the  meantime,  I  must  protest  against  any 
attempt  to  give  a  monopoly  to  a  single  class  of  reports.  It  is 
understood  that  certain  reporters  submit  their  manuscripts  to 

* 

the  judges,  but  it  is  not  understood  that  the  manuscripts  so 
submitted  appear  afterwards  with  the  sanction  of  the  judges 
for  all  their  contents.  Indeed,  that  such  is  not  the  case, 
follows  from  the  fact  that  those  reports  do  not  preclude  con- 
troversy, even  when  cited  before  the  judges  whose  decisions 
are  recorded  in  them.  Controversy  about  them  is  rare,  but  it 
is  not  precluded.  Therefore,  they  carry  a  prestige,  but  not  a 
sanction.    And  in  law,  where  everything  ought  to  be  as  certain 
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as  it  can  be  made^a  prestige  without  a  sanction  is  an  evil, and 
oaght  to  be  discouraged. 

The  advantage  of  official  reporting  is  the  more  conspicnons, 
inasmach  as  there  is  a  possible  kind  of  report  which  should 
not  only  have  public  sanction  for  its  accuracy,  but  which|  even 
if  we  imagine  it  to  be  inaccurate  in  spite  of  that  sanction, 
would  yet,  in  spite  of  that  inaccuracy,  be  the  report  we  want. 
What  is  wanted  from  a  legal  report  ?  We  want  to  know  the 
legal  opinion  of  the  judge  on  certain  facts.  Therefore  the  facts 
must  be  stated  as  the  judge  deemed  them  to  exist,  and  made 
them  the  foundation  of  his  judgment.  If  he  overlooked  any 
material  facts,  or  erred  in  his  inferences  of  fiaict,  the  party 
injured  may  appeal :  but  such  error  or  oversight  is  and  remains 
without  effect  on  the  legal  value  of  the  precedent.  This 
proposition  is  so  plain  that  it  seems  almost  superfluous  to 
amplify  upon  it  It  is  also  true,  whether  the  binding  authoriiy 
of  precedents  be  rated  high  or  low,  for  it  will  be  conceded 
that  at  least  no  authority  which  they  may  have  can  be  founded 
in  chance. 

If  the  judge  nusapprehends  the  facts,  and  pronounces  in  the 
case  of  A.  against  K  a  judgment  which  is  only  adapted  to  the 
case  of  C.  against  D.,  then  the  judgment  stands  in  a  fortui- 
tous juxtaposition  with  the  case,  and  the  accident  cannot  on 
any  subsequent  occasion  be  drawn  into  consequence.  The 
right  of  every  man  is  to  have  his  case  judged  according  to  law, 
and  not  to  have  it  judged  as  the  similar  case  of  some  one  else 
was  judged  before.  If  A.,  suing  B.,  gets  more  or  less  than  he 
ought,  by  a  judgment  rendered  on  a  mistaken  view  of  what 
has  happened,  that,  in  the  nature  of  things,  is  no  more  a 
reason  why  the  next  A.,  suing  the  next  B.,  should  meet  with 
equal  good  or  ill  fortune,  than  the  circumstance  of  a  jury 
convicting  an  innocent  man  is  a  reason  why  the  next  juiy 
should  convict  the  next  inuocent  man.  Therefore,  I  say  that 
a  judgment  can  never  be  applicable  as  a  precedent  to  a  state 
of  fincts  which,  though  it  may  really  have  been  before  the 
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conrt  when  that  judgment  was  rendered,  was  nevertheless  not 
contemplated  by  the  court  in  rendering  it. 

On  the  other  hand,  a  judgment  advisedly  pronounced  is  and 
remains  the  legal  opinion  of  the  court  on  the  facts  to  which 
it  professedly  relates,  and  is  entitled  to  the  consideration,  great 
or  small,  and  to  the  authority,  high  or  low,  which  belongs  to 
advised  judgments^  whether  the  fiu^ts  to  which  it  professedly 
relates  were  really  before  the  court  which  pronounced  it  or  not 
If  the  judge  draws  his  sentence  from  some  hidden  stores  of 
learning,  as  might  be  inferred  from  the  expressions  used  by 
the  elder  sages  of  our  law,  the  legal  value  of  his  judgment  lies 
in  his  testimony  to  Ihe  actual  existence  of  the  rule  which  he 
applies,  and  that  testimony  is  the  same,  although  the  rule  be 
misapplied  by  him.  If,  however,  as  the  truth  is,  in  the  know- 
ledge of  existing  legal  rules  the  judge  is  on  a  level  with  the 
parties,  whom  the  want  of  any  such  rule  distinctly  embracing 
the  very  case  has  driven  to  his  tribunal,  then  he  must  reason 
by  analogy  from  the  nearest  cases,  or  if  analogy  too  fiuls,  from 
his  sentiments  of  what  is  just  and  proper  to  be  enforced ;  and 
the  legal  value  of  his  judgment  lies  in  this  exercise  of  his 
reason,  which  exercise  is  precisely  the  same  whether  it  take 
place  on  a  problem  presented  by  the  course  of  events,  or  by 
his  own  erring  fancy. 

Even  if  we  regard  the  legal  value  of  a  judgment  as  de- 
pendent, not  on  its  foundation  in  the  past,  but  on  its  effect  for 
the  future ;  that  is,  if  we  regard  it  as  laying  down  a  rule  which 
will  influence  transactions  out  of  court,  and  which  therefore 
ought  to  be  more  or  less  closely  followed  in  subsequent  cases, 
in  order  not  to  disappoint  the  expectations  which  it  may  have 
raised,  and  which  may  have  been  so  acted  on :  still,  the  in- 
fluence which  a  judgment  can  have  out  of  court  results  from 
the  law  as  laid  down  by  the  judge,  and  not  from  the  decree  as 
pronounced  on  the  actual  facts  of  the  case,  the  very  truth  of 
which,  if  they  were  misapprehended  in  the  judgment,  can 

3p 
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flddom  be  widely  known,  and,  bo  fiv  as  known,  will  not  sEbcI 
the  impremoD  prodnoed  by  {he  law  as  kid  down. 

Bnt^  &rther,  we  only  want  to  know  the  deliberate  kpl 
opinion  of  the  jadge  on  any  fiicte.  If  the  opinioQ  be  gifu 
without  full  conffldeiationi  as  is  sometimftn  the  case  where  tlie 
parties  are  not  so  circomstanced  as  to  have  a  right  or  ni 
indooement  seriously  to  ocmtest  a  pointy  it  carries  none  of  the 
weight  which  would  otherwise  bdong  to  it.  Sodi  jndgmentBi 
or  parts  of  judgments,  there  is  no  oocaaion  to  reports 

We  want  then  for  a  I^gal  xeporti  a  leooid  of  delibeniie 
judicial  opinions  on  states  of  fBud  distinctly  proaonted  to  the 
judidal  mind. 

This  bdng  so,  it  is  but  little  to  say  that  the  judge  bimsdf  is 
the  person  best  able  to  give  tiie  desired  report  He  is  even  the 
omfy  person  able  to  give  it  with  absoiulfr  and  mumpeadisUe 
authenticity.  For  the  desired  report  ocmasts  neiiher  in  the 
fects  nor  in  the  decree^  but  in  the  relation  of  the  <Hie  to  the 
other,  which  rdation  is  a  mental  phen<»nenoo,  capabk  of 
being  externally  manifested  in  its  integrity  by  the  judge  in 
whose  mind  it  occurs,  but  at  which  no  other  man  can  do  men 
than  guess.  If  we  could  have  all  we  wishi  I  would  say  thB 
judgment  should,  in  every  case^  be  its  own  rqwrU  It  diooU 
state  so  much  of  the  &cts  as  the  judge  deems  to  be  material  to 
his  decree ;  it  should  also  state  his  reasons  for  pronoanqng 
such  decree  <m  such  £susts;  and,  so  stating;  it  will  be  tiierqport 
we  want,  whether  its  account  oi  the  feMsts  be  accurate  or  cot; 
and,  when  such  a  judgmwt  exists^  no  other  iqiort  oi^t  to 
be  allowed  to  be  cited 

It  is  not  however  essential  that  all  judgments  should  state 
fuDy  the  material  facta  of  the  case.  What  I  take  to  be  eseeB- 
tial  ifl^  that  there  should  be  a  report  poiweHrdng  the  official 
sanction  of  the  judga  That  is  the  condusion  to  whidi  I  hare 
been  led,  first,  by  the  reasons  given  for  rqxMrting  bang  made 
offidal,  and,  secondly,  by  my  appreciation  of  the  <y)M^o»«  oo 
which  the  legal  value  of  any  preced^t  depends. 
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Beports  to  which  tho  mind  of  the  judge  had  been  serioosly 
applied  would  be  free  firom  one  of  the  most  orying  evils  of 
the  present  sjBtem,  an  evil  which  in  no  respect  depends  on  the 
multiplicity  of  reports,  but  is  inseparable  from  any  form  of 
private  reports^I  mean  the  uncertainty  as  to  the  real  grotmd 
of  many  decisions.  You  all  know  how  frequently  a  question 
occurs  as  to  the  materiality  of  some  fact  in  a  reported  case. 
Did  it,  or  did  it  not,  form  a  material  element  in  the  decision  ? 
Nor  is  that  all*  You  cannot  always  tell  from  the  reports  we 
have  whether  a  point  which  seems  to  have  been  decided  was 
really  decided.  A  certain  decree  of  the  Lords  Justices  is  printed 
in  two  of  the  irregular  reports.  Their  lordshipe^  reasons  are  not 
stated,  but  the  decree  is  introduced  by  a  simple  reference  to  the 
report  of  the  case  in  the  court  below.  The  decree  contaios  a 
direction  adverse  to  the  interests  of  certain  parties  to  the  suit, 
but,  on  referring  to  the  report  in  the  court  below,  it  will  be 
seen  that  a  doubt  existed  whether  the  suit  was  so  constituted 
that  those  parties  could  be  heard  to  maintain  those  interests. 
It  is  therefore  quite  uncertain  whether  the  direction  to  which 
I  allude  was  or  was  not  the  result  of  a  decision  on  the  point  of 
Ukw*  Yet  one  of  the  inferior  branches  of  the  Court  of  Chancery 
has  this  year  retracted  the  opinion  expressed  by  itself  in 
previous  cases,  in  avowed  obedience  to  this  direction  of  the 
Lords  Justices,  as  though  it  were  the  proved  result  of  a 
deliberate  decision  on  the  point  of  law.  To  complete  the 
satire  on  the  present  system,  the  decree  of  the  Lords  Justices 
was  pronounced  during  the  period  which  will  be  covered  by 
the  eighth  volume  of  De  6ex,  Macnaghten,  and  Qordon's 
Beports,  when  it  is  finished,  a  volume  which  has  now  been  in 
suspense  for  six  years^  though  whether,  when  printed,  it  will 
oontaiD  a  report  of  the  case  to  which  I  allude,  I  am  not  pre- 
pared to  say. 

I  come  now  to  the  practicability  of  a  system  of  official  report- 
ing under  the  sanction  of  the  judges.  I  believe  that  such  a 
qrrtem  is  not  only  practicable,  but  the  most  practicable  of  all 
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the  refonns  that  ooold  be  BOggested.  Heie  I  miut  recall  to 
the  attentioii  of  the  Bocieiythe  preference  I  just  nowezpreand 
for  the  judgment  itself  as  the  best  of  all  possible  reports, 
when  containing  a  statement  of  what  the  judge  deems  to  be 
the  material  fiusts.  Now  let  any  one  take  up  the  recent 
numbers  of  any  set  of  reportsi  or  let  him  go  into  the  courts 
and  listen,  and  he  will  be  at  once  satisfied  that  in  the  great 
majoriiy  of  the  cases  now  reported  such  judgments  are 
actually  delivered.  I  say,  in  the  great  majority  of  cases  now 
reported ;  but  if  those  cases  be  struck  out  which  are  trivial, 
or  neither  establish  any  new  doctrine,  nor  throw  any  new 
light  on  any  old  one,  we  may  fiurly  say  that  such  judgments 
as  I  desiderate  are  delivered  in  nearly  all  the  cases  which  are 
worthy  to  be  reported,  except  those  which  only  turn  on  points 
of  practice.  This  remarkable  fact  is  even  more  clear  to  one 
listening  in  court  than  to  a  reader  of  the  printed  reports,  the 
authors  of  which  are  sadly  in  the  habit  of  mutilating  the 
judgments,  in  order  to  substitute  their  own  narratives  for 
those  recited  on  the  bench.  How  often,  for  instance,  do  we 
see  a  judgment  introduced  by  the  words,  ^'his  lordship,"  or 
^  his  honour,  after  stating  the  fisu^ts,  proceeded  thus !"  How 
often  do  we  find  it  interrupted  by  a  clause  in  brackets,  to  the 
effect  that  the  learned  judge  here  referred  to  the  facts,  or  here 
read  the  material  clauses  of  the  deed  or  will  I  Wherever  this 
is  seen,  we  have  proof  that  the  most  valuable  of  all  reports, 
one  by  the  judge  himself,  once  existed,  and  that  the  reporter 
has  destroyed  it  in  order  to  make  way  for  his  own  narrative 
prefixed  to  the  judgment,  which  may  or  may  not  present  the 
facts  as  the  judge  conceived  them,  and  which  at  any  rate  does 
not  carry  with  it  the  proof  that  it  does  so  present  them. 

Again:  a  judgment  will  sometimes  run  in  a  strain  of 
allusion  to,  rather  than  statement  of,  the  fiusts,  not  improper 
when  delivered  ex-Umpore  to  counsel  and  others  already 
fiimiliar  with  the  &cts,  and  so  nearly  resembling  statement 
that,  even  as  delivered,  it  may  be  read  for  a  report  by  one 
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previously  nnaoquaiQted  with  them,  though  with  a  dight 
difficuliy.  In  such  a  case,  the  dexterous  alteration  of  a  word 
or  two  here  and  there,  an  alteration  which,  be  it  observed,  I 
would  never  have  made  without  the  sanction  of  the  judge, 
would  convert  allusion  into  statement,  and  complete  the 
report  furnished  hj  the  judgment.  But  the  reporters,  when 
they  get  hold  of  such  a  judgment,  too  often  cut  out  altogether 
the  allusion  to,  or  quasi-statement  of,  the  facts,  replacing  it  by 
their  own  prefixed  narrative,  and  leaving  in  the  judgment 
only  the  parts  which  they  conceive  to  contain  the  law,  and 
those,  too,  with  their  expression  more  or  less  modified  in 
consequence  of  the  excision  of  the  matter  originally  connected 
with  them. 

Even  after  aU  these  deductions,  I  believe  I  am  within  the 
mark  in  saying  that  in  a  clear  majority  of  the  cases  now 
reported,  and  as  now  reported,  the  judgment  furnishes  all  one 
really  wants  to  know,  though  sometimes,  from  the  allusive 
form  just  adverted  to,  there  may  be  a  little  more  difficulty 
than  might  be  desired  in  making  it  all  out  from  the  judg- 
ment. But  the  deductions  are  deplorable,  whether  they  arise 
from  the  reporter's  ambition  of  style,  or  his  deference  to 
custom,  or  firom  any  other  motive.  And  not  only  does  all 
this  misplaced  labour  result  in  substituting  an  elaborate 
narrative  by  the  reporter,  which  we  do  not  want^  for  that 
contained  in  the  judgment,  which  we  do  want,  but  the 
report  is  so  long  delayed  that,  if  ever  at  last  the  manuscript 
of  it  is  submitted  to  the  judge,  he  cannot  reasonably  be 
expected  either  to  remember  the  case  or  to  give  his  mind 
to  it  again. 

Therefore,  if  any  of  our  judges  should  honour  me  by  read- 
ing this  paper,  let  them  not  think  that  I  want  to  impose 
additional  labour  on  them.  I  simply  want  that  the  pains 
they  bestow  on  the  just  decision  of  the  cases  which  come 
before  them  should  not  be  lost,  but  preserved  at  once  under 
their  own  sanction  while  the  cases  are  still  fresh  in  their  minds. 
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Many  judgments  are  delivered  in  writing :  tfaej  are  already 
Bofficimt  as  reports.  Bat  no  judge  need  write  his  judgmenta 
who  now  deliver  them  ex4empare.  The  shorthand  writer's 
notes  ci  extempore  jadgmeata  should  be  written  out  at  length 
within  24  hours.  In  every  case  where  the  judgment  oonsti- 
tuteSi  or  contains  all  the  elements  of,  a  sufficient  report— and 
that  happens  in  99  out  of  100  cases  which  are  worthy  to  be 
reported,  except  practice  cases — ^the  judgmenty  as  pr^aied 
for  the  press,  should  be  sent  in  to  the  judge  within  one  week 
fiom  its .  delivery,  accompanied  by  the  shorthand  writer^s 
report  of  what  he  actually  said.  Within  another  we^  tiie 
judgmi^t,  or  report,  should  have  had  the  judge*s  sanction,  be 
printed,  and  be  in  the  hands  of  the  profession,  in  a  form 
admitting  of  being  bound  up  on  the  completion  of  a  volume : 
and  thenceforward,  no  other  report  of  that  case  should  be 
allowed  to  be  cited.  Not  even  out  of  the  register's  book,  or 
the  archives  of  the  record  office,  should  it  be  allowable  to 
extract  a  contradiction  of  that  report  All  courts  should 
agree  in  maintaining  inflexibly  the  rule  that  the  whole  valuer, 
great  or  small,  that  any  case  can  have  as  a  precedent,  in  which 
a  written  judgment  was  delivered|  or  in  which  a  judgment 
has  been  printed  with  the  sanction  of  the  judge  in  the  manner 
I  have  proposed,  is  contained  within  the  four  comers  of  that 
judgment. 

The  trouble  which  this  plan  would  impose  on  the  judges 
is  amply  that  of  reading  over  the  reports  of  their  ex-tempore 
judgments  while  fresh,  and  verifying  them  as  correct^  or  sub- 
stantially correct,  without  any  reconsideration  of  the  case. 
The  trouble  which  it  would  save  them  is  that  of  perusing  and 
considering,  so  far  as  they  do  peruse  and  consider  them,  the 
original  narratives  of  reporters,  after  a  considerable  lapse  of 
time ;  and,  so  far  as  they  do  not  peruse  and  consider  them, 
the  trouble  of  knowing  that  reports  go  out  with  an  undefined, 
and^  therefore,  mischievous  prestige  attaching  to  them,  as  the 
authorised  reports  of  the  courts,  which  they,  the  judges,  have 
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done  nothing  to  warrant.  Which  troable  is  the  least  ?  But 
if  the  troable  given  by  the  pfreaent  system  were  the  least^  I 
think  too  highly  of  the  judges  to  believe  that  they  would 
desire  to  avoid  the  trouble,  slight  in  any  case,  of  verifying  the 
reports  of  their  judgments,  in  the  plain  interest  of  the  law. 

With  regard  to  any  uno£9cial  reports,  there  would  be  nothing 
invidious  in  prohibiting  their  being  cited  when  an  official 
report  had  appeared:  it  would  still,  theoretically,  be  open  to 
any  counsel  who  pleased  to  publish,  and  for  any  other  counsel 
to  dte^  private  reports  in  anticipation  of  the  official  ones^or  of 
cases  not  officially  ^reported.  But  if  the  system  of  official 
reports  was  carried  out  with  the  spirit  and  expedition  with 
which  it  might  be  worked,  and  which  any  judge  that  chose  to 
insist  upon  it  mighty  for  his  court  at  least,  throw  into  it)  the 
room  thus  left  for  private  reports  would  be  so  small  that  thqr 
would  die  of  inanition.  The  practice  cases^  and  any  others 
which  the  judge  deemed  worthy  to  be  reported,  though  his 
judgment  may  not  have  contained  all  the  elements  of  a  report, 
might  then  be  published  with  the  judge's  sanction,  after  a 
somewhat  larger  interval,  it  is  true,  than  where  there  was 
nothing  else  for  the  reporter  and  judge  to  do  than  to  correct  the 
report  of  the  judgment,  but  with  a  speed  which  would  shew 
traces  of  the  energy  infused  into  the  whole  system.  And  it 
may  be  both  hoped  and  believed  that  few  indeed  would  be  the 
cases  which  the  judges  would  deem  worthy  to  be  reported, 
though  they  had  not  deemed  them  worthy  of  a  sufficient 
exposition  in  the  act  of  deciding  them. 

It  only  remains  that  I  should  say  a  few  words  on  the  sug- 
gestions which  our  learned  chairman  [W.  T.  8.  Daniel^  -^^?0> 
has  had  the  kindness  and  spirit  to  print  and  circulate.  They 
have  been  the  immediate  occasion  of  my  paper  to-night,  but 
not  its  original  cause,  since  I  have  long  entertained  the  views 
on  legal  reporting  which  I  have  now  developed.  I  have,  then, 
great  pleasure  in  finding  that  my  learned  friend,  Mr.  Daniel, 


756  LEGAL  BKFOSnKG* 

entert4MnB  in  oommon  with  me  the  opinion  ''that  the  jsoper 
preparation  and  pahlication  of  those  judicial  derawmtis  whidi 
are  expoeitions  of  the  law  ex  nan  scriptOj  is  a  pnUic  doty,  and 
that  the  public  have  a  right  to  expect  that  it  will  be  diachaiged 
bj  a  reoogniaed  body  in  the  state  qualified  for  the  purpose." 
TV  hen,  however,  he  says  that  one  of ''  the  qualifications  of  such  a 
body  should  be  co-operation  with,  but  not  dependence  upon, 
the  judicature ;"  I  differ.  It  is  the  court  of  appeal  and  the 
newspaper  reporter,  not  the  reporter  of  precedents  to  be  hud 
up  among  the  archives  of  the  law,  that  are  charged  with  the 
duty  of  correcting  the  miscarriages  of  the  judge,  or  furnish- 
ing the  means  of  correctmg  them,  and  ought  therefore  to 
be  independent  of  him.  But  with  the  functions  of  the  courts 
of  appeal  or  newspaper  reporters,  neither  Mr.  Daniel  nor  I 
purpose  to  interfera  Our  concern  is  with  the  authenticatkHi 
of  legal  precedents,  and  the  body  charged  therewith.  I 
cannot  see  that  independence  of  the  judicature  is  any  qualifi- 
cation, but  rather  the  contrary,  the  sole  object  being  to  know 
what  the  judge  conceived  to  be  the  law,  and  applied,  or  deemed 
that  he  was  applying,  as  such.  Therefore  the  report  proposed  by 
our  learned  chairman,  though,  I  admit,  free  from  several  of  the 
objections  to  the  present  system,  would  still  be  what  I  should 
call  private  reports,  though  he,  as  I  gather,  would  daim  for 
them  the  name  of  public  ones.  But  it  is  private  reports,  as 
I  understand  the  term,  of  which  I  want  to  get  rid.  However 
I  thank  Mr.  Daniel  cordially  for  having  commenced  a  move- 
ment for  the  reform  of  a  system  of  which  I  believe  almost  any 
alteration  would  be  a  reform. 

F.S. — It  has  been  objected  to  the  above  paper  that  my  plan 
would  not  suit  the  courts  of  common  law,  in  which. the  judg- 
ments are  often  very  short,  and  do  not  state  the  facts.  Such, 
it  is  true,  is  oftener  the  fact  in  those  courts  than  in  any  others ; 
but  I  do  not  leave  them  out  of  the  computation  when  I  say 
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'^  that  in  a  clear  majority  of  the  cases  now  reported,  and  as 
now  reported,  the  judgment  provides  all  one  really  wants  to 
know."  It  is  one  merit  of  the  plan  suggested  that  it  might 
be  tried  in  any  conrt  independently  of  all  others :  I  venture  to 
count  among  its  other  merits  that,  if  tried  in  any  court,  it 
would  propagate  itself  by  the  force  of  example,  and  tend  to 
bring  judgments  into  a  shape  in  which  the  plan  might  bo 
applied  to  them.  The  nearest  approach  to  its  realisation  at 
present,  and  it  is  a  very  near  one,  is  in  the  admirable  printed 
judgments  of  the  Judicial  Committee  of  the  Privy  Council, 
of  which  copies  are  officially  sent  to  the  counsel  in  the  cause. 


irCwqwkhdo  md  Co.,  Pilnten,  Loadon^Wonif,  NewioBi 
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